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JN  EASTER  TERM, 


IN  THB  FIFTH  YEAR  OF  THE  REION  OF  OEOROB  IV. 


MEMORANDA. 

IN  the  course  of  the  last  vacation,  the  Right  Hon. 
Ixxd  Giffard  was  appointed  to  the  office  of  Master  of  the 
Rolls,  which  had  become  vacant  by  the  death  of  the  Right 
Hon.  Sir  Thomas  Plnmer,  Knt.  And  Sir  FFm.  Draper 
Bestf  Knt.  one  of  the  Judges  of  his  Majesty's  Court  of 
Kuig's  Bench^  was  appointed  Lord  Chief  Justice  of  this 
Court,  and  took  his  seat  accordingly  on  the  first  day  of  this 
Term. 

Joseph  Littledale^  Esq.  of  6ray'$  Inn,  was  in  the  course 
of  the  vacation  called  to  the  degree  of  Serjeant  at  Law, 
and  appointed  to  succeed  Sir  W.  D.  Best,  Knt.  as 
one  of  the  Judges  of  the  Court  of  King's  Bench.    He 

VOJL.  IX.  B 


s 


CASES  IN  EASTER  TERM, 

}^ty      gave  rings  with  the  motto  "  JustUuB  ienax,**  and  took  his 
seat  on  the  Bench  on  the  first  day  of  this  Term. 

In  the  course  of  this  Term,  viz.  on  the  13th  of  May, 
William  St.  Julian  Jrahin,  and  Thomas  Wilde,  of  the 
Inner  Temple,  Esquires,  were  called  to  the  de^ee  of  Ser- 
jeants at  Law,  and  gave  rings  with  the  motto  "  Begi  teg- 
noquejidelis.*^ 

Mr.  Justice  Richardson  was  still  residing  at  Malta,  in 
consequence  of  indisposition. 


Haskbr,  Clerk,  v.  The  Right  Honourable  Charles 
Manners  Sutton  and  Others. 

Devise  to  IT.  J  HE  following  case  was  sent  by  the  direction  of  his  Honor 
of  testator's'ne-  *^®  V*^®  Chancellor,  for  the  opinion  of  the  Judges  of  this 
phew,  r. a,      Court: — t/oAn  ITo^A^er,  deceased,  by  his  last  will,  dated 

when  he  should  9  .         7      j  7 

attain  his  age  of  28th  October,  1780,  gave  and  devised  certain  heredita- 
cei^  heredi-  ments  unto  WiUiam  Hasker,  the  plaintiff,  second  son  of 
Sfe*an/aftM*  ^^®  nephew  77u)mas  Hasker,  when  and  so  soon  as  he  at- 
hb  decease  to     tained  his  age  of  twenty-one  years,  for  and  during  the 

the  first  son  of  •  •  • 

the  body  of  fT.    term  of  his  life,  subject  as  in  the  will  mentioned,  and  nn- 

H.,  lawfiiUy 

begotten,  and  to  the  heirs  male  of  the  body  of  such  first  sod  lawfiilly  isstdng ;  and  in  deiault  of 
such  isaae,  to  the, use  of  the  second,  third,  and  other  sons  of  W,  H,  in  succession,  with  like  re- 
mainders to  the  daughter  ot  daughters  of  W,  H.  Then  followed  a  similar  devise  to  /.  jET,  eldest  son 
of  testator's  nephew  T.  JET.,  and  brother  of  W.  H.;  with  like  remainders  to  the  use  of/.  H.  Then 
followed  like  devises  to  T.  H.  and  R,  H,,  the  third  and  fomth  sons  of  testator's  nephew  T.  A, 
other  brothers  of  W,  H.,  with  like  remainders  totheir  respective  issues :  ''  And  in  case  either  or  any 
of  the  sons  of  testator's  nephew  T.  H,  should  happen  to  die  before  he  or  they  should  attain  the 
age  of  twenty-one  years,  or  without  leaving  any  child  or  children  of  his  or  their  bodies  lawfully 
begotten,  then  that  the  several  estates  devised  to  him  or  them  should  go  to  the  surviving  son  or 
sons  of  testator's  nephew  T.  IL,  share  and  share  alike,  when  and  so  soon  as  he  or  they  should 
attain  lus  or  their  respective  ages  of  twenty-one  years,  for  lus  or  their  life  or  lives,  and  from  and  after 
their  several  deceases  to  such  uses  and  limitations  as  before  limited  in  the  will ;"  and  FT.  J7.  having  at- 
tained the  age  of  twenty-onej  and  being  unmarried,  and  having  no  issue,  made  a  feoffment  of  the 
property  devised  to  him,  and  levied  a  fine  tur  eonwumee  dg  droit  come  eeo,  with  proclamations  to  ids 
own  use  In  foe,  to  the  intent  to  destroy  the  contingent  uses  and  estates  Umited  to  his  sons  and. 
daughters: — Held,  that  ander  the  vriH,  deed  of  feofflnent,  and  the  fine  levied  in  pursuance  thereof 
W.  H.  acquired  an  absolute  estate  of  inheritance  in  fee*simple,  in  the  hareditimnenta  devised  to  him, 
discharged  firom  the  remainders  Imiited  and  created  by  the  will  of  the  testator. 


IN  THE  PIFTH  YEAR  OF  GEO.  IV. 

mediatdy  from  and  after  his  decease,  he  gave  and  devised  }^^^ 
the  same  hereditaments,  to  the  first  $on  of  the  body  of  the 
plaintiff',  William  Hasher,  lawfully  begotten,  and  to  the 
heirs  male  of  the  body  of  such  first  son  lawfully  issuing ;  and 
in  de&ult  of  such  issue,  to  the  use  and  behoof  of  the  second, 
third,  and  every  other  son  of  the  body  of  the  plaintiiF, 
William  Hasher,  lawfully  begotten,  and  to  the  heirs  male 
of  their  respective  bodies  lawfully  issuing,  severally  and 
respectively,  and  in  remainder  the  one  after  the  other  in 
seniority  of  age :  the  elder  of  such  sons,  and  the  heirs 
male,  of  his^body,  being  always  preferred  to  the  younger 
sons,  and  the  heirs  male  of  their  bodies :  and  in  default  of 
such  issue,  to  the  use  andbehoof  of  the  daughter  or  daugh- 
ters of  the  plaintiff,  William  Hasker,  lawfully  begotten, 
and  the  heirs  male  of  her  or  their  respective  body  or  bodies* 
The  testator  also  gave,  devised,  and  bequeathed  the  two 
leasehold  messuages  therein  mentioned  unto  the  pliuntiff, 
William  Hasher,  his  executors,  administrators,  and  as- 
signs, when  he  should  attain  his  age  of  twenty-one  years ; 
and  he  gave  and  devised  certain  other  hereditaments,  in 
his  will  described,  to  John  Hasher,  eldest  son  of  his  ne- 
phew, Thomas  Hasher,  when  he  should  attain  his  age  of 
twenty-one  years,  for  his  natural  life,  subject  as  therein 
mentioned ;  and  from  and  after  his  decease,  the  testator 
gave  and  devised  the  same  to  the  first  and  other  sons  of 
John  Hasher,  in  tail  male ;  and  for  default  of  such  issue, 
to  the  daughter  or  daughters  of  John  Hasher,  in  tail  male, 
as  tenants  in  common,  in  the  same  manner  as  he  gave  the 
first  mentioned  hereditaments  to  the  sons  and  daughters 
of  the  plaintiff,  William  Hasher,  after  his  decease.  .  And 
the  testator  gave  and  bequeathed,  subject  as  before,  cer- 
tain other  messuages  and  premises  to  TJumias  Hasher,  the 
third  son  of  his  nephew,  TTiomas  Hasher,  when  he  should 
attain  his  age  of  twenty-one  years,  for  life ;  remainders 
:to  his  sons  and  daughters,  as  to  the  sons  and  daugh^ 
lers  of  William  Hasher;   and  he  also  gave  and  devis- 
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.j^^.       ed,  subject  as  before,  certain  leasehold  hereditaments  to 
Hasker       Thomas  Hasher ^  the  third  son  of  his  nephew,  Thomas 
Sutton.       Hasket^  his  executors,  administrators,  and  assigns,  when 
he  should  attain  the  age  of  twenty^ne   years.      And 
the  testator  also  gave,  subject  as  before,  certain  other 
hereditaments  unto  Richard  Hasker y  fourth  son  of  his  ne> 
phew,  Thomas  Hasker,  when  he  should  attain  twenty-one, 
for  life,  with  remainders  to  his  sons  and  daughters  as  in 
the  former  cases.     And  he  also  gave  and  bequeathed  all 
his  right,  title,  estate,  and  interest  of,  in  and  to  a  cer- 
tain mill,  with  its  appurtenancei^,  tailed  Longbridge  Mill, 
situate  at  SherfieUly  on  the  Loddon,  then  in  the  occupa- 
tion of  George  ffoodroffe,  to  Richard  JSasker,  his  execu- 
tors, administrators,  and  assigns,  when  he  should  attain 
the  age  of  twenty-one  years,  for  the  residue  of  a  certain 
term  of  years  which  he  had  therein  then  to  cdhie. — And  it 
was  the.  testator's  express  will,  desire,  and  direction,  that 
no  timber  should  be  cut  from  any  of  the  estates  devis^ 
until  the  devisee  claiming  the  same  should  attain  the  age 
of  twenty-one  years,  except  for  necessary  repairs.  '^  And  in 
case  either  or  any  of  the  sons  of  his  nephew,  Thomas 
Hasker,  should  happen  to  die  before  he  or  they  should  at- 
tain the  age  of  twenty-one  years,  or  without  leaving  any 
child  or  children  of  his  or  their  body  or  bodies,  lawfully 
.    begotten,  then  it  was  the  testator's  express  will  and  desire, 
that  the  several  estates  devised  to  him  or  them  should  go 
to  the  surviving  son  or  sons  of  his  nephew,  Thomas  Has^ 
ker,  share  and  share  alike,  when  and  so  soon  as  he  or  they 
should  attain  to  his  or  their  respective  age  or  ages  of  twen- 
ty-one 5«ars,  for  his  or  their  natural  life  or  lives,  and  im- 
mediately from  and  after  his  or  their  decease  or  deceases, 
to  such  uses,  limitations,  and  appointments  as  were  there- 
inbefore limited  and  appointed  of  the  several  estates  given 
and  devised  to  him  or  them  respectively ;"  and  the  testa- 
tor by  his  will  authorised  and  empowered  his  executors, 
and  the  survivors  and  survivor  of  them,  to  receive  the  rents, 


IN  THE  FIFTH  YEAR  OF  GEO.  IV. 

issues,  and  profits  of  each  particular  estate  devised  to  the  J^^ 
sons  of  his  nephew  Thomas  Haskery  until  the  devisee  enti- 
tled to  the  same  should  attain  his  age  of  21  years,  for  the 
purpose  of  paying  and  discharging  out  of  the  rents,  issues, 
and  profits  of  each  particular  estate,  the  annuities  charged 
on  such  estate,  and  the  interest  of  money  then  raised,  or 
to  be  raised,  on  the  security  thereof,  with  other  incidental 
expenses  that  might  happen  to  affect  or  incumber  tl^e  same 
during  the  minority  of  the  devisee  entitled  thereto ;  the 
residue  of  such  rents,  issues,  and  profits,  if  any,  to  remain 
frcMn  time  to  time  in  the  hands  of  his  executor,  for  the  sole 
benefit  of,  and  to  be  paid  to  such  devisee  when  he  should 
come  of  age. 

The  testator  left  bis  niece  Dorothy,  the  wife  of  Johfi 
Lee,  his  heiress  at  law;  and,  on  the  death  of  the  testator, 
the  reversion  in  fee  of  the  hereditaments  devised  by  the 
testator's  will  to  John,  JVilliam,  Thomas^  and  Richard 
Haiker,  for  their  respective  lives,  with  remaindier  to  their 
respective  sons  and  daughters,  as  before  mentioned,  de- 
scended to  her  as  heiress  at  law.  Dorothy  Lee  died  in 
1797,  leaving  Henry  Pincke  Lee,  her  eldest  son,  and  heir 
at  law,  to  whom  the  reversion  descended,  be  being  also 
the  heir  at  law  of  the  testator.  Previous  to  January,  1817, 
the  plaintiff,  WiUiam  Hasker,  attained  his  age  of  twenty- 
one  years,  and  was  a  batchelor,  and  had  no  issue  at  the 
date  of  the  feofiment  hereinafter  mentioned,  and  the  li- 
very made  pursuant  thereto.  By  indenture,  bearing  date 
the  1st  o(  January,  1817,  and  made  between  the  plaintiff, 
WiUiam  Hasker  of  the  one  part,  and  fFUliam  Seymour 
of  the  other,  William  Hasker  demised  all  the  heredita- 
ments and  premisies,  which  were  originally  devised  to  him 
by  the  testator,  comprising  (amongst  others)  the  heredita- 
ments in  question,  to  hold  the  same  (subject  to  the  incum* 
bfances  affecting  them)  unto  William  Seymour,  his  exe* 
cutors,  administrators,  and  assigns,  for  the  term  of  ninety- 
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nine  years,  if  the  plaintiff,  William  Hasker,  should  so  long 
live,  upon  trust  for  the  plaintiff,  fFiOiam  Hasker^  and  lus 
assigns. 

By  an  indenture  of  feoffinent,  dated  the  3d  of  January, 
1817,  and  made  between  the  plaintiff  of  the  first,  Henry 
Pineke  Lee  of  the  second,  John  Cole  of  the  third,  and 
Jonathan  HUkiah  Bricknell  of  the  fourth  part,  and  by 
livery  of  seisin,  made  according  to  that  indenture,  after 
reciting  to  the  effect  above  stated,  and  that  the  plaintiff, 
fFilliam  Hasker^  being  desirous  of  acquiring  the  fee-sim- 
ple of  the  hereditaments  devised  by  the  will  of  the  testa- 
tor to  him,  had  appUed  to  Henry  Pineke  Lee^  as  the  heir 
at  law  of  the  testator,  to  concur  with  him  in  a  feofiment 
and  fine  of  the  hereditaments  unto  Richard  Cole  and  his 
heirs,  to  and  for  the  use  of  the  plaintiff,  fFiUiam  Hasker, 
to  the  intent  to  destroy  the  contingent  uses  and  estates 
limited  to  his  sons  and  daughters,  of  and  in  the  heredita- 
ments devised  to  him  and  all  other  contingent  uses  and  es- 
tates whatsoever,  thereon  respectively  expectant  or  subse- 
quent thereto,  and  to  pass  the  reversion  in  fee  therein, 
then  vested  in  Henry  Pineke  Lee,  as  heir  at  law  of  the 
testator,  to  the  use  aforesaid : — It  was  witnessed,  and  the 
plaintiff  did  grant  and  enfeoff;  and  Henry  Pineke  Lee  did 
grant,  enfeoff,  and  confirm  unto  Richard  Cole,  his  heirs 
and  assigns,  the  hereditaments  comprised  in  the  agree- 
ment, to  hold  unto  him,  his  heirs  and  assigns  for  ever,  to 
such  uses  as  the  plaintiff .  should  by  any  deed  or  writ- 
ing direct  and  appoint ;  and  in  default  of  such  direction 
and  appointment,  to  the  use  of  the  plaintiff,  William 
Hasher,  and  his  assigns,  for  life ;  with  remainder  to  the 
use  o{  Richard  Cole,  his  heirs  and  assigns,  during  the  Hfe 
of  the  plaintiff  and  his  assigns,  upon  trust,  for  the  sole  be- 
nefit of  the  plaintiff  and  his  assigns,  and  to  the  intent  that 
any  wife  of  the  plaintiff  might  not  be  entitled  to  dower ; 
with  remainder  to  the  only  proper  use  of  the  plaintiff,  his 
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kein  and  assigns,  for  ever.  The  indenture  contained  a 
covenant  by  the  plaintiff  and  Henry  Pincke  Lee,  to  levy 
unto  Richard  Cole  and  his  heirs,  a  fine  sur  conuzance  de  svtton. 
droit  come  ceo,  Sfc.  with  proclamations,  of  the  heredita- 
ments, and  a  declaration  that  the  fine  should  enure  to  the 
several  uses,  and  upon  the  trust,  intent,  and  purpose  in  the 
indenture  expressed  and  contained  concerning  the  same. 

A  fine  sur  conuzance  de  droit  come  ceo,  Sfc.  with  pro* 
damations,  was  duly  levied  in  pursuance  of  this  cove- 
nant. The  plaintiff  having  been  advised,  that  by  the 
above  means  he  had.  acquired  an  estate  in  fee-simple  in 
the  hereditamients  devised  by  the  will  of  the  testator,  con- 
tracted with  the  defendants  for  the  sale  to  them  of  such 
hereditaments;  but  they  afterwards  objected  to  the  title 
thereto,  and  the  plaintiff  exhibited  his  bill  in  the  Court  of 
Chancery  against  them,  for  the  purpose  of  compelling  them 
to  complete  their  purchase. 

The  defendants  having  put  in'  their  answer,  the  cause 
came  on  to  be  heard  before  his  Honor  the  Vice  Chancel- 
lor, on  the  6th  of  Min/,  1822,  when  he  directed  a  case  to 
be  made  for  the  opinion  of  this  Court,  upon  the  following 
question: — ^Whether  the  plaintiff,  under  and  by  virtue  of 
the  win  otJohn  Hasker,  the  indenture  of  demise  of  the 
1st  o{  January,  1817,  and  the  indenture  of  feoffment  of 
the  3d  o{  January,  1817,  and  the  fine  levied  in  pursuance 
of  the  covenant  contained  in  the  indenture  of  the  3d  of 
January,  1817,  acquired  an  absolute  estate  of  inheritance 
in  fee-simple,  of  and  in  the  said  hereditaments,  discharged 
from  the  remainders  and  executory  devises,  if  any,  limited 
and  created  by  the  will  of  John  Haskerf 

The  case  came  on  for  argument  in  the  course  of  the  last 
Term,  when  Mr.  Serjeant  Pell  for  the  plaintiff,  submitted, 
that  the  leading  question  was,  whether,  under  the  proviso 
contained  in  the  will  of  the  testator,  the  limitations  over  ex- 
pectant upon  the  determination  of  fFilliam  Hasker*s  life- 
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y^^  estate  were  to  be  construed  as  contingent  or  vested  remain- 
ders? If  the  former,  they  were  barred  or  destroyed  by  the 
feoffinent  and  fine  otJimfiary,  1817,  and  the  phdhtiff  ac^ 
Gordingly  acquired  an  absolute  estate  of  inheritance  in  fee- 
simple  in  the  hereditaments  in  question.  Whether  the 
remainders  are  contingent  or  vested,  will  depend  upon  the 
construction  to  be  put  on  the  word  or  in  the  proviso,  viz. 
''  in  coie  either  or  anjf  of  the  sons  of  the  testator's  nephew, 
Thomas  Uasker,  should  happen  to  die  before  he  or  they 
should  attain  the  age  of  twenty^one  years,  or  without  leav- 
ing any  child  or  children,"  then  over.  That  again  will  de- 
pend on  whether  the  word  or  is  to  be  taken  in  its  ordinary 
or  literal  sense ;  and  in  order  to  effectuate  the  intention  of 
the  testator  in  this  case,  it  must  either  be  read  conjunctively 
as  and,  or  omitted  altogether.  The  limitations  over  have 
all  the  properties  of  contingent  remainders,  and  it  is  a  well 
known  and  general  rule,  that  a  limitation  over  shall  never 
be  construed  as  an  executory  devise,  where  there  is  a  pre- 
ceding estate  of  freehold  sufficient  to  support  a  remainder. 
The  distinction  between  a  vested  and  contingent  remain- 
der is,  that  the  one  takes  place  where  an  estate  is  invaria- 
bly fixed,  and  is  to  remain  to  a  determinate  person  after  the 
particular  estate  is  spent ;  and  the  latter  is,  where  the  es- 
tate in  remainder  is  limited  to  take  effect  either  to  a  du- 
bious and  uncertain  person,  or  on  a  doubtfiil  and  uncertain 
event,  so  that  the  particular  estate  may  chance  to  be  de- 
termined, and  the  remainder  never  take  effect;  and  it  is 
quite  clear,  that  the  estate  limited  to  the  plaintiff,  fFHHam 
Hasher,  was  of  die  latter  description,  as  there  was  no  is- 
sue or  person  in  esse  when  the  limitation  over  was  cre- 
ated, so  as  to  constitute  a  vested  remainder.  If  the  word 
or  were  to  be  used  disjunctively,  and  William  Hasker  had 
married  and  died  before  twenty-one,  leaving  issue,  such 
issue  would  be  wholly  unprovided  for,  which  could  never 
have  been  the  intention  of  the  devisor ;  and  if  the  remain- 
ders over  can  be  considered  as  vested,  the  words  he  should 
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aUain  the  age  of  tweutj^'one  years,  would  be  miperfluoasi  -j^tl 
and  must  be  struck  out  altogether.  But  if  the  word  or 
be  read  as  and^  or  rejected,  it  will  not  only  carry  into  ef- 
fect the  intention  of  the  testator,  but  not  violate  any  gene* 
ral  rule  of  law  by  which  such  supposed  intent  might  be  ef- 
fectuated. In  Price  v.  Shni  (a),  where  the  testator  de^ 
vised  lands  and  chattels  to  his  wife  till  his  son  Jdhn  should 
attain  fourteen ;  and  if  she  should  die  before  that  time,  then 
to  the  son,  his  heirs  and  assigns  for  ever;  and  in  case  his 
son  should  die  before  he  should  attain  the  age  of  twenty- 
one  years,  or  have  issue  of  his  body  lawfully  begotten 
Hnng,  then  over :  the  Court  read  the  word  or  conjunctively ; 
and  the  mother  having  died  after  the  son  had  attained 
fourteen,  and  before  he  had  attained  twenty-one ;  and  the 
son  having  afterwards  attained  that  age,  and  died  without 
issue,  judgment  was  given  for  his  heir  against  the  devisee 
over.  In  iSotifle  v.  Gerrard{b\  the  word  or  was  constru- 
ed in  a  conjunctive  sense  as  and.  In  Barker  v.  Sure'- 
tees  (c),  where  a  testator  gave  certain  premises  to  his  grand- 
son, his  heirs  and  assigns,  but  in  case  he  died  before  twen- 
ty-one or  marriage,  and  without  issue,  then  over: — the 
Court  reject^  the  word  or,  and  said,  they  would  read  the 
will  as  if  he  died  before  twenty-one,  unmarried,  and  without 
issue.  And  in  fTrighi  d.  BurriU  v.  Kemp  (<0,  the  Court, 
in  order  to  effectuate  the  intention  of  the  parties,  construed 
the  word  or  to  mean  and  in  a  surrender  of  copyhold  pre* 
mises  as  well  as  in  a  will.  In  Fairfield  d.  Hawkesworth  v. 
Moryan{^y  where  A.  bring  seised  of  lands  holden  upon 
leases  for  Uves,  devised  to  JB.,  his  brother,  all  his  real  and 
freehold  estates*,  subject  to  an  annuity  to  his  mother  for 
her  1%,  ^'  but  in  case  B.  should  die  before  he  attained  the 
age  of  twenty-one  years,  or  without  issiie  living  at  his 
death/'  to  his  mother  for  ever:  A.  died,  and  B.  entered 

(a)  PoUexf.  646.  ih)  Cro.  Eliz.  626.  (c)  2  Stra.  1 1 75. 

(d)  3  Term  Rep.  470.  (e)  2  New  Rep.  38. 
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1^^       into  possession  of  the  devised   premiseSj  and  attained 
the  age  of  twenty-one,  but  died  without  issue:   it  was 
held,  that  the  word  "  or*'  in  the  devise  over,  must  be  con- 
strued ae/*  and;  *'  and  that  the  mother  took  nothing  upon 
the  death  of  JB.    In  that  case,  all  the  previous  authorities 
were  collected,  and  Sir  James  Mansfield  observed  (a),  '^  that 
if  B.  had  had  children,  and  had  died  a  day  before  he  at* 
tained  the  age  of  twenty-one,  those  children  could  not  have 
taken  or  been  at  all  benefited  by  the  estate,  but  that  it  must 
have  gone  over  to  the  mother."  So  here,  if  the  plaintiff  had« 
married,  and  died  before  twenty-one,  leaving  issue,  if  the 
construction  contended  for  by  the  defendants  were  to  pre- 
vaQ,  such  issue  would  be  altogether  barred.    In  Easinum 
V.  Baker  {b),  an  executory  devise  over,  contingent  in  case 
t/.  J?,  shall  die  and  not  attain  the  age  of  twenty-one,  or 
having  no  issue,  is  defeated  either  by  •/.  B,  attaining 
twenty-one,  or  by  his  having  issue; — there  the  testator  de- 
vised to  his  daughter  all  his  right,  title,  and  property  in  a 
certain  messuage  in  fee,  but  that  if  she  should  die  and  not 
attain  twenty-one,  or  without  issue,  then  over.    Sir  James 
Mansfield  in  delivering  the  judgment  of  the  Court,  said, 
that  "  the  question  was,  whether  the  word  or  meant  and? 
That  according  to  Fairfield  v.  Morgan,  and  other  cases, 
it  must;  because,  if  it  did  not,  it  followed,  that  upon  the 
contingency  of  the  daughter  dying,  having  issue,  but  not 
having  attained  the  age  of  twenty-one  years,  the  estate 
would  pass  over  from  her  children,  which  could  never  be 
the  testator's  intention.     In  Crump  d«  Woolley  v.  Nor-- 
wood{c),  where  A.  devised  to  his  wife  for  life,  and  then 
to  his  three  nephews,  as  tenants  in  common;  and  after  their 
respective  deaths,  he  devised  the  shares  of  him  or  them  so 
dying  to  the  heirs  of  his  and  their  body,  &c.  and  if  any  of 
his  said  nephews  should  die,  leaving  no  issue,  or  leaving 


(a)  2  New  Rep.  56.  (6)  1  Taunt.  174. 

(c)  2  Msrsh.  161.  S.  t\  7  Taunt.  362. 
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issue,  they  should  die  under  twenty-one,  he  devised  the 
shaxe  of  him  or  them  so  dying  to  the  survivors,  and  the 
heirs  of  their  bodies : — It  was  held,  that  the  limitation  over, 
in  the  event  of  the  nephews  dying,  &c«  was  not  an  execu- 
tory devise,  but  a  contingent  remainder  with  a  double 
aspect.    And  Lord  Chief  Justice  Oibbs,  m  delivering  the 
judgment  of  the  Court,  referred  to  thh  case  of  Doe  d.  Davy 
v..  BunuaU  (a),  and  adopted  the  reasoning  there  laid  down 
by  Lord  Kef^an,  as  to  subsequent  limitations  being  convert- 
ed into  contingent  remainders ;  which,  his  Lordship  ob- 
served, depended  on  the  particular  estate  given  to  the  de- 
visee, by  which  the  contingent  estates  were  supported, 
whidi  having  been  destroyed  before  they  were  capable  of 
taking  effect,  they  were  also  destroyed  with  it.    So  here, 
the  Hmitation  expectant  upon  the  termination  of  the  plain- 
tiff's life  estate,  depended  entirely  upon  the  particular 
estate  given  to  him,  and  must  consequently  be  considered 
in  the  nature  of  a  contingent  remainder.    In  Collinson  v. 
Wright  (b),  where  a  testator  devised  to  B.,  his  son  and 
heir;  and  if  he  died  before    twenty-one,  and  without 
issue  of  his  body  then  living,  the  remainder  over,  and 
A  survived  twenty-one: — it  was  held,  that  he  had  a* 
fee-dmple  immediately,  as  the  estate  tail  was  limited  to 
arise  on  a  contingency  subsequent.    So,  in  1  Equity  Cases 
Abridged  (c),  where  the  testator  devised  land  to  his  wife 
till  his  son  came  to  twenty-one,  and  then  that  he  should 
have  the  lands  to  him  and  his  heirs,  and  if  he  died 
without  issue  before  twenty-one,  then  to  testator's  daugh- 
ter *and  her  heirs;  it  was  held  to  be  a  good  executory 
devise  to  the  daughter,  if  the  contingency  happened;  and 
that  in  the  mean  time,  the  fee  descended  to  the  son, 
and  if  he  attained  twenty-one,    though   he  afterwards 
died  without  issue,  or  if  he  should  leave  issue,  though 
he  died  before  twenty-one,  yet  the  daughter  was  not  to 

(«)  6  Term  Rep.  30.  (A)  1  Sid.  148.  (c)  Page  188,  pL  8. 
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j^^.       have  the  lands ;  because  he  was  to  die  without  issue  and  be- 
fore twenty-one,  to  entitle  her  to  take. — Borasiaris  ca8e(a% 
has  established  the  principle,  that  where  an  absolute  pro* 
perty  in  lands  is  given,- and  a  particular  interest  in  the  mean 
time,  as  until  the  devisee  shall  come  of  age,  the  particu- 
lar interest  operates  only  as  an  exception  out  of  the  de- 
vise which  is  so  made  subject  to  it,  and  the  estate  vests  in 
him  immediately,  subject  to  such  particular  interest.     So 
here,  as  the  estate  was  devised  to  the  pkintiffi  WiUiam 
Hasker,  as  soon  as  he  attained  his  age  of  twenty-one  years, 
for  the  term  of  his  life,  he  took  a  vested  interest  on  the 
decease  of  the  testator,  although  be  was  not  to  come  into 
possession  of  his  life-estate   until  he  had  attained  the 
age  of  twenty-one.     Although  in  the  case  of  Braumstvord 
V.  Edwards  (&),  where  there  was  a  devise  to  two  trustees 
and  their  heirs,  to  receive  the  rents  until  B.  should  attain 
twenty-one,  and  if  B*  should  attain  tweQtyrone,  or  have 
issue,  then  to  B.  and  the  heirs  of  his  body ;  but  if  B.  should 
happen  to  die  before  twenty-one,  and  without  issue,  re- 
mainder over ;  and  B.  attained  his  age  of  twenty-one,  and 
afterwards  died  without  issue.  Lord  Hardwicke  consider- 
ing the  word  and  as  used  for  or,  and  the  condition  as  dis- ' 
junctive,  instead  of  copulative,  decreed  that  the  remainder 
over  should  take  effect,  upon  the  apparent  intent  of  the 
testator,  that  it  should  take  place,  either  in  default  of  J9/5 
attaining  twenty-one,  or  on  his  dying  without  issue ;  yet  no 
reliance  is  to  be  placed  on  that  case,  as  there  the  testator 
used  the  word  or  in  the  antecedent  part  of  the  clause,  and 
the  word  and  crept  in  by  mistake  in  the  latter,  which  alone 
gave  rise  to  the  argument.    Although  in  Doe  d.  Usher 
\m  Jessop  (c),  where,  under  adevise  to  A.,  and  the  heirs  of 
.his  body,  and  if  he  died  before  twenty-one>  and  without 
issue,  then  over,  it  was  held,  that  ^.    having  attained 
.twenty-one,  the  limitations  over  did  not  take  effect,  be- 

.(«)  3 Rep.  19  (h)2  Vcs.  Jun.  243.  (r)  12  Ea^t,  288. 


IN  THE  FIFTH  YEAR  OF  OBOw  IV. 

cause,  by  the  natural  sense  of  the  word  and^  they  w«re  >i2!l 
made  to  depend  on  the  happening  of  both  eventSi  viz.  tlie 
son's  dying  before  twenty-<me,  and  without  issue ;  and  uni 
less  the  Court  had  so  construed  that  word,  it  would  have 
worked  an  injury  to  the  issue  of  the  devisee,  although  he 
was  a  natural  son  of  the  testator. 

Mr.  Serjt,  Bosanjfuei  for  the  defendants,  contended, 
that  the  limitation  over,  expectant  upon  the  determination 
of  the  plaintiff's  estate,  was  a  vested  remainder,  to  take  ef- 
fect after  the  expiration  of  his  life-estate  and  the  estates 
tail  to  his  children.  This  will  not  only  be  consistent  with 
principle,  and  the  manifest  intention  of  the  testator,  but 
will  not  violate  any  rule  of  law;  his  main  object  being,  that 
his  property  should  be  divided  into  four  parts,  and  that 
each  ofhis  great  nephews  should  take  an  estate  for  life,  with 
remainder  in  strict  settlement  to  each  of  their  children  in 
tail;  and  although  each  of  such  nephews  might  have  taken 
a  vested  interest  under  the  former  part  of  the  will,  yet,  by 
the  terms  of  the  proviso,  it  is  quite  clear,  that  none  of 
them  were  to  take  or  have  any  control  over  the  estate 
devised^  until  they  arrived  at  the  age  of  twenty-one.  So, 
in  case  either  of  them  had  died  before  he  attained  that  age, 
or  without  leaving  lawfiil  issue,  then  the  estate  so  devised 
to  the  deceased,  was  to  go  over  to  the  surviving  great  nephew 
or  nephews,  when  he  or  they  should  attain  the  age  of  tweur 
ty-one.  It  is  perfectly  clear,  that  the  surviving  great  ne<r 
phews  were  not  to  take  any  thing,  if  there  were  issue  Uving 
of  either  of  the  deceased  great  nephews ;  neither  was  the  heir 
atlawtotake,  if  there  were  issue  of  any  of  the  testator's  great 
nephews.  This  case  does  not  raise  any  speculative  diffi- 
culty, as  it  is  not  unreasonable  to  suppose,  that  the  testator 
wished  to  prevent  the  plaintiff,  or  either  of  his  great  ne- 
phews, from  forming  an  early  marriage ;  and4f  he  had  died 
without  having  arrived  at  the  age  of  twenty-one  or  leaving 
issue,  his  next  brother  would  have  been  entitled  to  take  on 
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3?f^  kis  death.  Had  then  the  plaintiff  an  indefeasible  estate? 
It  is  clear  he  had  not;  as  the  remainder  was  Tested  in  the 
survivors  or  survivor  of  the  great  nephews  of  the  testator, 
who  were  all  in  es$e  at  the  time  he  made  his  will.  If  an  es- 
tate be  limited  toA»B.  for  life,  remunder  to  all  his  children 
successively  in  tail,  remainder  to  C.  />.,  remainder  to  £.  jF., 
although  it  might  be  improbable,  if  not  impossible,  that  the 
latter  might  survive  to  take  any  benefit  under  the  will,  still 
it  would  be  a  vested  remainder.  Here  the  word  cr  must  be 
construed  in  its  disjunctive  or  natural  sense,  and  there  is  no 
reason  for  rejecting  or  reading  it  conjunctively,  there  being 
no  case  where  it  has  received  such  a  construction,  except 
where  the  first  devisee  took  an  estate  iii  fee.  Pricer.  Huni^ 
and  all  the  other  cases  which  followed  it,  were  founded 
upon  the  same  principle,  and  decided  on  the  ground  of 
best  efiectuating  the  intention  of  the  testator : — and  unless 
the  construction  adopted  had  prevailed,  the  heirs  of  such 
first  taker  would  have  been  completely  barred:  and  in 
that  case  the  devise  was  to  the  testator*8  son,  his  heirs 
and  assigns  for  ever.  Here,  however,  the  Court  will  con- 
strue the  words  of  the  limitation  in  the  alternative,  viz. 
*'  either  of  tiie  great  nephews,  dying  before  they  should 
attain  twenty-one  or  without  issue,**  as  being  descriptive  of 
the  events  in  which  the  preceding  estates  would  fiul,  and  as 
conveying  a  remainder  after  they  had  naturally  expired. 
Although  the  expressions  used  by  the  testator  may  be  in- 
accurate, still  his  intention  is  plain,  viz.  to  grant  an  es- 
tate for  life  to  the  first  taker,  if  he  should  attain  twenty- 
one,  and  if  he  did  not  arrive  to  that  age,  or  leave  issue, 
he  was  to  take  nothing.  The  case  of  Braunuword  v.  Ed* 
foards  appears  to  be  expressly  in  point,  where  Lord 
Mardwicke  not  only  considered  a  limitation  similar  to  the 
present  in  terms,  as  a  vested  remainder,  but  construed  the 
word  imd  as  or,  in  order  to  give  effect  to  such  reminder. 
The  principle  of  that  dedsion  was  recognised  in  Doe  d. 
UsImt  v.  Jenoip^  where  the  word  tmd  was  construed  by 
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the  Court  in  its  natund  and  copulative  Beme^  in  order  to  ^i^^ 
give  effect  to  tlie  obvious  meaning  of  die  testator;  and 
LordEllenboraugh  there  said  (a),  that  the  distinction  seem* 
ed  to  be,  that  the  limitation  over  in  Brawntwcrdy^EdwardM 
was  in  favour  of  a  daughter,  who  without  such  a  construction 
as  was  there  put  on  the  word  and,  would  have  been  left 
without  any  provision ;  and  in  Dae  v.  Je$9ap,  the  limitation 
o'vet  was  to  other  relations.  But  his  Lordship  observed, 
that  ''there  was  a  rule  of  commonsense  as  strong  as  any  case 
could  be,  that  words  in  a  will  are  to  be  construed  according 
to  their  natural  sense,  unless  some  obvious  inconvenience  or 
mcongruity  would  result  from  so  construing  tiietin/'  Here, 
therefore,  the  word  or  in  the  limitation  must  be  taken  in  its 
diqunctive  sense,  and  if  the  plaintiff  had  died  under  twenty- 
one  and  leaving  issue,  they  would  have  been  provided  for  by 
the  express  terms  of  the  devise  in  the  former  part  of  the  wiD. 

[Lord  Chief  Justice  Oiffard. — If  the  word  or  in  the  imi- 
tation is  to  be  construed  disjunctively,  or  the  remainders 
over  are  to  be  considered  as  vested,  the  Court  must  alto- 
gether reject  or  strike  out  the  words  ''  before  he  or  they 
should  attain  die  age  of  twenty-one/*] 

The  circumstance  of  the  devisor's  having  used  tiie  words 
''  when  he  should  attain  his  age  of  twenty-one,**  in  die  de- 
vises to  the  four  great  nephews  in  the  former  part  of  the  will, 
such  words  must  be  taken  as  descriptive  of  the  time  when 
they  would  be  entitled  to  take  possession  of  the  estates  de- 
vised to  them;  so  they  might,  however  unnecessarOyj  have 
been  introduced  in  thelimitationoveras  describing  the  event 
in  which  the  limitation  to  the  first  taker  for  life  would  fiiil. 
Even  if  the  word  or  cannot  be  construed  in  its  disjunctive 
sense,  it  cannot  be  rejected,  and  although  in  Wright  v.  Kemp, 
the  Court  construed  that  word  to  mean  and,  yet  it  must 
be  considered,  that  it  was  the  case  of  a  surrender  of  a  co- 
pyhold, and  not  of  a  will ;  and  whenever  it  has  been  so 

(a)  13  Bsit,  293. 
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construed  in  an  instrument  of  the  latter  description,  the  de- 
vise has  been  to  the  first  taker  in  fee*  There,  the  surrender 
was  to  the  use  of  surrenderor  for  life,  and  aftier  his  decease 
to  the  use  of  his  wife  during  her  widowhood ;  and  on  her 
marriage,  then  to  the  use  of  fT,  fT,  an  illegitimate  son  for 
life,  remainder  to  the  issue  of  his  body  lawfully  begotten ; 
with  a  proviso  that  in  case  he  should  die  in  the  life-time  of 
the  surrenderor,  or  without  issue,  then  all  the  surrendered 
premises  should  go  to  the  right  heirs  of  the  surrenderor 
in  fee,  and  W.  W.  died  leaving  issue  in  the  life-timis  of  the 
surrenderor;  so  that,  if  the  word  or  had  not  been  constru- 
ed conjimctively,  the  surrender  would  have  been  without 
efiect ;  and  the  manifest  intention  of  the  surrenderor  was 
to  reserve  a  life  estate  to  himself,  then  to  his  widow  during 
her  widowhood,  and  then  to  his  son  fF^  W.  and  his  issue. 
The  case  of  Crump  d.  IVoolley  v.  Norwood^  does  not  ajH 
pear  to  be  appticable  to  the  present,  as  there  the  devise 
was  to  the  testator's  three  nephews  for  life,  and  after  their 
decease,  to  their  heirs.  And  in  Doe  d.-Davy  v.  Burnmllf 
the  devise  to  the  children  of  the  testator's  niece  depended 
entirely  on  the  particular  estate  given  to  her.  Even  if  this 
were  not  to  be  considered  a  vested  remainder,  but  an  ex- 
ecutory devise,  the  objection  raised  by  the  defendants  to 
the  plaintifTs  title  would  be  equally  good ;  but  as  well  on  the 
construction  of  the  whole  of  the  will  (none  of  the  words  of 
which  can  be  altered),  as  6n  the  authority  of  Brownstoord 
V.  Edwards,  the  limitation  in  question  must  be  considered 
as  a  vested  remainder. 

Mr.  Serjt.  Pell  in  reply. — If  the  construction  contended 
for  by  the  4efendants  were  to  prevail,  the  Court  must  alto- 
gether expunge  the  words,  incase  either  or  any  of  the  sons 
of  the  testator's  nephew  should  happen  to  die  before  he  or 
they  should  attain  the  age  of  twenty-one  years;  but 
that  is  equally  as  important  as  their  dying  without  leaving 
issue:  the  word  or  therefore  must  be  read  in  its  conjunc- 
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tire  sense,  or  be  altogether  omitted.    The  testator  lutght 
have  considered  the  probability  of  the  death  of  one  of  his 
great  nephews  before  he  attained  twenty-one ;  and  if  he        svttov. 
had  issue  before  he  arrived  at  that  age,  it  is  clear,  that  he 
intended  that  they  should  have  been  provided  for,  and  not 
that  the  estate  should  go  over.     In  Doe  d.  Usher  v.  Jes- 
Sep,  Lord  Ellenioroughf  during  the  argument,  where  it 
was  submitted  that  the  Courts  had  m  many  cases  read  the 
word  and  as  or,  and  or  as  and,  according  as  the  one  or  other 
construction  would  best  effectuate  the  intention  of  the  tes- 
tator, said  (a),  "  I  should  suppose  the  natural  intention  of 
thetestator  was,  that  if  the  son  attained  twenty-one,  he  should 
iiave  the  power  of  disposing  of  the  estate;  and  that  if  he 
died  before  twenty-one,  leaving  issue,  the  issue  should 
take.**   That  is  directly  applicable  to  the  present  case,  and 
as  such  a  construction  would  best  effectuate  the  intention 
of  the  testator,  it  must  consequently  prevail.  The  true  dis- 
tinction to  be  taken  between  a  vested  and  contingent 
remainder,  is  that  even  where  an  estate  in  remainder  is 
limited  to  take  effect  on  an  uncertain  event,  or  to  a  person 
not  in  esse,  it  must  be  considered  as  contingent.    If  there- 
fore the  word  or  be  taken  conjunctively,  or  rejected,  it  is 
quite  clear  that  the  limitations  over  are  in  the  nature  of  a 
<rontingent  remainder.    Independently  of  the  expiration  of 
the  preceding  estates  given  to  the  plaintiff  and  other  great 
nephews  of  the  testator,  the  limitations  over  were  not  to 
take  effect  on  the  death  of  the  first  taker,  or  either  of 
them,  but  on  an  uncertain  event,  entirely  independent  of  it, 
4:t>.  their  dying  under  twenty-one,   and  without  issue. 
That  construction  will  be  conformable  to  the  weight  of 
authority,  in  which  the  Courts  have  almost  uniformly  con- 
strued a  disjunctive  into  a  conjunctive,  in  order  to  effectu- 
ate the  intention  of  the  party,  or  to  correct  an  apparent 

(a)  12  Ea»t,  291. 
VOL.  IX.  C 
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1824.        blunder,  and  make  lense  of  what  would  otherwise  be  con- 
sidered as  nugatory  and  absurd. 

The  following  certificate  was  afterwards  sent  to  his 
Honor  the  Vice  Chancellor — 

This  case  has  been  argue<l  before  us.  We  have  con- 
sidered the  same,  and  are  of  opinion,  that  the  plaintiff, 
under  and  by  virtue  of  the  said  will  of  the  said  John  Hask* 
0t^  the  said  indenture  of  demise  of  the  1st  January  f  1817, 
the  said  indenture  of  feoffment  of  the.  3d  ./antrafyy  1817, 
and  the  said  fine  levied  in  pursuance  of  the  covenant  con* 
tained  in  die  said  last  mentioned  indenture,  acquired  aik 
absolute  estate  of  inheritance  in  fee-simple,  of  and  in  the 
hereditaments,  discharged  from  the  remainders  limited  and 
created  by  the  will  of  the  said  testator,  John  Uasker. 

It  was  not  contended  before  us,  that  the  said  will  con- 
tained any  executory  devise  or  devises  affecting  the  said 
hereditaments*  ' 

GiFFORD. 

J.  A.  Park. 

J.  BURROUOH. 
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IN  THE  KING'S  BENCH  CHAMBER. 


The  King  t;.  Dale,  and  two  Others. 

[(?rmim  Case  reserved  for  the  ophriano/ihe  tweire 

Judges.] 

M  HE  prisoner  Dale  was  tried  and  convicted  of  murderi  Wbtr«  in  •!• 
before  CAorfe*  fTarren,  Esq.  Chief  Justice  of  Chester,  at  JIlJjJSJj'iJIL 
thelast  assizes  for  Chester,  upon  the  followinir  indictment : —  ^^9^*  **»•* 

*  °  the  pnsooen, 

(three  in  num- 

Cheshire*    The  jurors  for  our  lord  the  king,  upon  their  tainVtonetof  no 
oath  present,  that  Joseph  Dale,  late  of,  &c.  labourer,  John  l^^^l^^ 
Plait,  late  of,  &c.  labourer,  and  Charles  Taylor,  late  of,  rig^tUndt  had 

,  ana  held,  li 

Su:.  labourer,  not  having  the  fear  of  God  before  their  eyes,  and  upon  the 
but  being  moved  and  seduced  by  the  instigation  of  the  head  of  the  de-^ 
devil,  on  the  16th  July,  4  Geo.  4,  with  force  and  arms,  at,  «^"«J»  ^'^  ««* 

'  '^ '  '  •  '      '   and  throw,  tnd 

&c  in  and  upon  one  William  Wood,  in  the  peace,  &c.  that  they  witii 
then  and  there  being,  feloniously,  wilfully,  and  of  their  said,  to  at  afore - 
maliee  aforethought,  did  make  an  assault,  and  that  the  ^ro^n'^a^d^ 
said  Joseph  Dale,  John  Piatt,  and  Charles  Taylor,  with  •trike  the  de- 

•  «  r       »  .    t'w^d*  then  and 

ceriatn  stones  of  no  value,  which  they  the  said  Joseph  there  giving  to 
Dale,  John  Piatt,  and  Charles  Taylor,  in  their  rig/Uhands  in™ anVthrow^ 
then  and  there  had  and  held,  in  and  upon  the  back  part  i"f„^[*I|*„"|f^ 
of  the  head  of  him  the  said  JVilliam  Wood,  then  and  there  wound,  &c.  .— 
feloniously,  wilfully,  and  of  their  malice  aforethought,  did  in  arrest  of 
cast  and  throw,  and  that  the  said  Joseph  Dale,  John  {St^^'undiThat 
Plait,  and  Charles  Taylor,  with  the  stones  aforesaid,  so  *«  number  of 

/•  •  1  1  #•  nr  TWT  »tonei  should 

as  aforesaid  cast  and  thrown,  the  aforesaid  William  Wood,  have  been  set 

out;   that  it 
should  have 
been  slated  in  what  hand  they  were  held  by  each  of  the  prisoners;  and  that  the  mode  of  causing 
the  death  was  not  properly  stated: — Held,  that  taking  the  whole  of  the  indictment  together,  itau:- 
Sciently  shewed  that  the  death  was  occasioned  by  stones  which  the  prisoners  threw,  and  that 
ih«  verbs  9«t9t  and  throw  atiight  b«  considered  as  used  In  their  neuter  sensa. 
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in  and  upon  the  back  part  of  the  head'  of  him  the  said 
fTilliam  fFood,  then  and  there  feloniously,  wilfully,  and 
of  thdr  malice  aforethought,  did  strike,  penetrate,  and 
wound,  then  and  there  giving  to  the  said  William  Waod^ 
by  the  casting  and  throwing  of  the  stones  aforesaid,  in  and 
upon  the  back  part  of  the  head  of  him  the  said  William 
Wood,  one  mortal  wound,  bruise,  fracture,  and  contusion, 
of  the  breadth  of  one  inch,  and  of  the  depth  of  half  an 
inch,  of  which  said  mortal  wound,  bruise,  fracture,  and 
contusion,  he  the  said  William  Wood  then  and  there  in- 
stantly died.  And  so  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say,  that  the  said  Joseph  Dale,  John  Plait, 
and  Charles  Taylor,  him  the  said  William  Wood,  in  the 
manner  and  by  the  means  aforesaid,  feloniously,  wilfully, 
find  of  their  malice  aforethought,  did  kHl  and  murder, 
against  the  peace,  &c« 

On  the  verdict  of  guilty  being  recorded,  Mr.  D,  F.  JoHes 
moved  in  arrest  of  judgment,  that  the  indictment  was  defec- 
tive in  form,  on  the  following  grounds :  First,  that  after  the 
words  "  certain  stones,''^  there  should  have  been  a  videlicet 
mentioning  the  nuniber  of  the  stones.  Secondly,  that  it  was 
not  expressed  in  what  hand  they  were  held  by  each  of  the 
defendants.  And  lastly,  that  the  mode  of  causing  the  death 
was  not  properly  stated. 


Judgment  was  accordingly  respited,  and  the  above  points 
reserved  for  the  consideration  of  the  twelve  Judges,  and 
were  now  argued  for  the  prisoner  Dale,  by  Mr.  2>.  F»  Jones, 
who  submitted,  that'as  to  the  first,  it  was  indispensably 
necessary,  that  the  specific  quantity  or.  number  of  the 
stones  thrown  should  have  been  alleged  or  set  forth  on 
the  face  of  the  indictment.  However  technical  this  objec- 
tion might  at  first  appear,  still,  in  criminal  pleading,  the 
greatest  nicety  and  precision  is  required;  and  Lord  Mans- 
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feid  In  the  ciise  of  The  Ehtg  r.  Beech  m  .sakf  AgncAUr 
atrictness  is  reqniied  in   criminal    prosecutkiDs    thin  in 
citII  cases;  and  that  in  the  firmer,  a  defexkl^nt  «~2s  jJloved 
to  take  advantage  of  nicer  exceptions.* — Besides,  the  ten- 
derness of  the  law  has  regard  to  the  fife  of  the  sabject,  and 
many  things  are  by  prescribed  form  required  to  be  alleged 
iflnch  need  not  be  spedficallv  proved.     In  Hales  Pietis 
of  ike  Crown  (6),  it  is  said,  that  an  indictment  of  murdtf 
or  manslaughter  hath  certainties  and  requisites  to  be  add- 
ed to  it  more  than  other  indictments ;  and  that  it  ought  to 
set  down  the  price  of  the  weapon  causing  the  death,  or 
else  say  mdttus  vaioris,  as  the  weapon  is  a  deodand  for- 
feited to  the  king,  and  the  township  shall  be  chained  for 
the  value,  if  delivered  to  them.     So,  it  is  equally  necessary 
that  the  instruments  by  which  the  death  is  charged  should 
be  accurately  and  nnmericaUy  described,  in  order  that  the 
Court  might  judge  whether  they  were  such  as  would  oc- 
casion death ;  for  it  must  be  inferred,  that  one  instrument 
night  ^produce  death  by  oae  blow  only,  whereas  it  might 
Lave   required  several  to   have  effected  it  by  stoning. 
Whenever  any  part  of  the  subject  matter  of  an  indict- 
ment is  in  the  plural  number,  it  must  be  strictly  attended 
to,  and  stated  numerically;   for  in  UaWs  Pleas  of  the 
Crown  (c),  it  is  laid  down,  that  an  indictment  against  A. 
quodfeUmixk  cepii  et  atportamt  bona  et  caialia  B.  with- 
out shewing  what  in  certain,  as  scilicet  unum  equum,  tomm 
bovem^  j-c.  is  not  good;  and  the  number  of  things  stolen 
must  be  expressed,  therefore  it  is  not  sufficient  to  say^ 
felonu^  furatns  est  oves  or  columbas  out  of  a  dove-cote»  or 
young  hawks  out  of  the  nest,  without  expressing  thein  num- 
ber.— Secondly,  the  allegation  that  (he  stones  were  held  by 
the  thtee  prisoners  in  their  right  hands,  was  uncertain  and 
indefinite,  and  did  not  point  out  with  sufficient  clearness  the 

(a)  I  Leach'i  Cr.  Ca.  dd  edit  169. 
ih)  Vol.  II.  p.  185.  (c)  Vol  U.  p.  182. 
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22^4|^  perion  actually  itriking;  it  should  have  been  expressed  in 
what  hand  the  stones  were  held  by  each:  for  although  the 
act  of  one  might  be  the  act  of  all,  and  proof  of  a  striking 
by  one  would  be  sufficient,  yet  the  individual  who  actually 
struck  should  be  pointed  out  with  certainty  on  the  face  of 
the  indictment,  as  well  as  the  hand  in  which  the  instru- 
ment causing  the  death  was  used.  In  Hale's  Pleas  of 
the  Crown  (a),  it  is  stated,  that  in  an  indictment  for  mur- 
der, it  is  necessary  to  declare  how  and  with  what  the  act 
was  done,  viz.  cum  qttodam  gladio,  Sfc.  and  that  it  must 
be  also  shewn  in  what  hand  the  party  held  his  sword ;  and 
that  an  indictment  which  ran  thus :  that  cum  quodam  gla^ 
dio,  quem  m  dexirdsudienuii,  percussii,  without  saying  in 
dexird  manu,  was  quashed  in  Cuppledick*s  case  (i).  Al- 
though in  Hale's  Pleas  of  the  Orown  it  is  said  (c),  that  if 
A.  and  B.  are  indicted  for  n\urder,  and  it  is  laid  that  A. 
gave  the  stroke,  and  !?•  was  present  aiding  and  abetting, 
yetif  it  fallout  upon  evidence,  that  J?,  gave  the  stroke, 
and  A.  was  present  aiding  and  abetting,  it  maintains  the 
indictment;  and  Lord  Sanehar^s  caaeifl)  is  cited  in  support 
of  that  position;  yet  that  case  only  proved,  that  if  a  man 
be  indicted  as  accessory  to  two,  and  he  be  found  guilty  aa 
accessory  to  one,  the  verdict  is  good.  It  is  also  inconsist- 
ent  to  state  that  the  prisoners  gave  one  mortal  wound  by 
the  casting  of  stones,  for  there  cannot  be  one  striking  by 
several  persons. 

[Lord  Chief  Justice  Abbott. — ^It  is  very  possiUe  that 
ten  stones  may  produce  one  mortal  wound.] 

[Mr.  Justice  Bayley. — ^If  a  man  give  two  blows,  they 
may  only  produce  one  wound;  and  it  cannot  be  for  a  mo- 
ment supposed,  that  it  would  be  necessary  to  allege  the 
number  of  shots  in  a  gun,  and  they  receive  an  impetus 
from  the  gun  as  stones  thrown  by  the  hand.] 

Thirdfyt  the  indictment  contains  no  direct  and  definite 

(<)Vol.Il.p.l85.    (ft)44£Iis.K.B.    (c)VoLll.l85.    (if)9  Il«p.  tl9. 


n  ns  nmi  teae  or  cko  it. 


dS 


chuge  as  to  the  act  bj  wUdi  the  deadi  vu  caused  by  llie 
priaooeR,  fi»  k  sercfy  stated,  diat  tliej  «^A  oeitain  stcMMs 
of  no  Talney  did  cast  and  tluoar,  and  as  tbere  is  no  aocusa*  daia. 
tiTe  caae  in  die  sentence,  it  is  not  onlj  grammaticanT  de- 
lectife,  but  abogether  inoperatife  and  unintelligible*  The 
word  wiiA  having  been  introduced,  cannot  be  rejected. 
The  whole  of  die  sentence,  therefM«,  is  without  meaning* 
as  a  statement  diat  jt.  B.  with  stones  did  cast  and  throw, 
has  no  dgnificadon  whaterer.  So  the  word  wtM  cannot 
be  supplifBd  if  it  has  been  inqproperij  or  accidentally  omit- 
ted; as  in  a  case  before  Ifr,  Justice  CAmnftrr,  at  the 
Sfwing  Assiaes  at  Tatk^  1806,  where  the  indictment 
stated,  that  die  prisoner  made  an  assault,  and  a  certain 
poker  beat  A.  A,  diat  learned  Judge  held  it  to  be  bad  for 
leaying  out  the  word  wiih^ 

[Mr.  Justice  UohcgdL — ^The  yerbs  eaxi  and  tktom  may 
be  used  either  in  an  active  or  neuter  sense,  as  to  throw  at 
baekgsmmon,  or  with  dice,  or  to  cast  or  dirow  with  a  net 
into  the  sea;  and  the  latter  part  of  this  indictment  shews 
that  they  had  been  used  in  the  latter  sense.] 

In  ordinary  acceptation  diey  are  transitory  verbs,  and 
if  so,  they  cannot  be  turned  into  neuter;  and  unless  the 
word  with  be  rejected,  diere  is  no  specific  charge ;  and  as 
it  is  a  rule  that  indictments  which  concern  the  life  of  man, 
ought  to  be  firamed  as  near  the  truth  as  may  be,  there 
should  be  no  ground  for  conjecture,  and  if  80,  the  mode  of 
causing  the  death  in  this  case  was  imperfectly  and  impro- 
perly stated. 

Mr.  J.  Park  was  to  have  argued  on  the  part  of  the 
Crown ;  but  the  Judges  were  unanimously  of  opinion,  that 
the  conviction  was  right. 

The  convict  was  afterwards  executed. 
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Thursday, 
May  6th. 

Depositionn  tak- 
en before  com- 
nuMionen  of 
bankrupt,  stat- 
ing that  a  trad- 
er promised  to 
meet  one  of  his 
creditors  at  the 
office  of  his  so- 
licitors, in  order 
to  give  him  se- 
curity fora  debt, 
but  that  he  did 
not  attend  the 
appointment, 
but  altogether 
absented  him- 
self, are  not  of 
themselves  suffi- 
cient evidence  of 
the  commission 
of  an  act  of 
bankruptcy  un- 
(ler  the  sutute 
49  Geo.  3,  c. 
121,  s.  10,  as 
it  was  not  stat- 
ed that  he  ab- 
sented himself 
with  an  intent 
to  delay  such 
treditor. 


ToLEMANand  Another,  Assignees  of  Tucker,  a  Bankrupt^ 

r.  Jones. 

X  HIS  was  an  action  of  trover^  and  brought  by  the  plahi^ 
tiffs,  as  assignees  of  Thicker ^  a  bankrupt. 

At  the  trial,  before  Mr.  Serjeant  Bosanguei,  at  the  last 
assizes  for  the  county  of  Somerset,  the  defendant  having 
given  no  notice  of  an  intention  to  dispute  the  act  of  bank- 
ruptcy, the  plaintiffs  proceeded  to  establish  it  by  putting 
in  the  depositions  taken  before  the  commissioners,  imder 
the  statute  49  Geo.  3,  c.  121,  s.  10  {a).  These  depositions 
were  made  on  the  29th  and  30th  July,  1823,  and  stated^ 
in  substance,  that  a  person  called  at  the  house  of  the  bank-- 
rupt,  who  promised  to  meet  him  the  next  day  at  the  office 
of  his  solicitors,  at  Bristol,  in  relation  to  his  giving  secu- 
rity for  a  debt  then  owing  by  him  to  the  deponent,  and 
which  was  over  due*  That  the  deponent  accordingly  at- 
tended at  the  attorney's  office  on  the  day  appointed,  and 
waited  there  a  considerable  time,  but  that  the  bankrupt 
did  not  attend,  but  altogether  absented  himself  from  the 
said  place  of  appointment. — This  being  the  only  evidence 
adduced  by  the  plaintiffs  to  shew  that  an  act  of  bankrupt- 
cy had  been  committed  by  Tucker,  the  learned  Serjeant 
directed  a  nonsuit,  on  tl^e  ground  that  the  depositions  did 
not  contain  a  sufficient  allegation  of  the  bankrupt*s  having 
absented  himself  with  an  intent  to  delay  his  creditors. 


Mr.  Serjeant  ToAfy  now  applied  for  a  rule  fdsi,  that 
this  nonsuit  might  be  set  aside,  and  a  new  trial  granted; 
and  submitted,  that  the  statement  as  contained  in  the  de- 
positions was  primd  facie  evidence  of  an  act  of  bankruptcy 
by  Tucker,  on  the  ground  of  his  having  absented  himself 
with  an  intent  to  delay  his  creditors,  and  that  it  was  imma- 


(«)  See  tluB  BCCtioD,  8  B.  Moore»  638. 
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terial  for  this  purpose,  wbetli^  be  hjid  mbeented  hiuiself       ^j^f^ 
firomhis  dweDiiig-Iiouse,  or  from  a  pbce  where  he  had  ap- 
pcMnted  to  meet  them.      And  he  relied  on  the  case  of 
Gimmmgkam  ▼.  Lmmg  (a;,  where  it  was  held,  that  the 
words  *'  or  otherwise  to  absent  himself,'*  in  the  statutes 
13  £fis.  c  7,  and  1  Jae.  I,  c  15,  are  not  confined  to  an 
absenting  firom  the  d welling4iouse,  or  any  particular  place ; 
and  Lord  Chief  Justice  GiMs  dieresaid  (6),  that "  it  appear* 
ed  that  the  bankrupt  had  several  creditors,  at  the  sight  of 
whom,  he  frequently  left  his  occupation  on  the  Exchange, 
desiring  his  friend  to  say  that  he  was  not  there;  and  that 
on  one  occasion,  he  broke  an  appointment  which  he  had 
made  with  a  creditor  to  meet  him  there;  and  that  there 
could  not  be  stronger  evidence  of  a  man's  absenting  him- 
self from  his  creditors.**   So,  inChemoweth  v.  Hay  (c),  where 
a  trader  went  to  a  neighbour's  shop,  and  told  him  that  he 
expected  to  be  arrested;  and  as  he  was  about  to  leave  the 
shop,  on  being  informed  that  a  sheriflTs  officer  was  go- 
ing  towards  his  house,  he  retreated  into  the  back  dbop  for 
concealment;  it  was  held  to  be  an  absenting  himself  with- 
in the  meaning  of  the  statutes,  **  otherwise  absenting  him- 
self with  intent  to  delay  creditors,**  although  it  was  not  a 
departure  from  his  dwelling-house,  and  although  it  ap- 
peared that  no  creditor  could  possibly  be  delayed  there- 
by.    There,  too,  the  place  where  the  bankrupt  concealed 
himself,  was  neither  the  place  of  his  trade,  nor  his  abode, 
nor  where  he   had  appointed  a  creditor  to  meet   him*. 
Here,  however,  as  the  bankrupt  had  failed  in  keeping  an 
appointment  made  by  himself  for  the  purpose  of  securing 
a  debt  due  to  one  of  his  creditors^  it  was  of  itself  sufficient 
evidence  of  his  having  absented  himself  with  an  intent  to 
delay  such  creditor,  so  as  to  constitute  an  act  of  bankruptcy. 

Lord  Chief  Justice  Best. — As  the  capital  of  traders 
may  be  soon  dissipated  or  easily  conveyed  out  of  the  reach 

»  2.  Marsh.  236.        {h)  Ih.  241.         (c)  1  Msu.  &  bel  676. 
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J5i/       of  their  creditors,  whenever  men  in  trade  exhibit  proof* 
of  fraud  or  manifest  insolvency,  it  is  proper  that  their  cre- 
ditors should  have  a  prompt  mode  of  possessing  them- 
selves of  the  debtor's  property.  This  was  the  first,  and  for 
some  time,  the  only  object  of  the  bankrupt  laws.    But 
when  one  recollects  the  state  to  which  bankruptcy  re- 
duces a  debtor,  that  it  strips  him  of  all  his  property,  sends 
him  and  his  fiunily  from  their  home,  and  puts  a  stop  to  his 
business ;  a  man  ought  not  to  be  made  a  bankrupt  with- 
out some  proof  that  he  has  rendered  himself  an  object  of 
the  bankrupt  laws.    The  intent  to  delay  a  creditor,  (which 
is  i»oof  of  fraud  or  insolvency),  is  the  essence  of  the  act 
of  bankruptcy,  which  this  person  is  supposed  to  have  com- 
mitted. There  was  not  evenprimd  facie  evidence  of  such  an 
intent.     It  was  only  proved,  that  he  made  an  appointment 
with  a  creditor  to  meet  him,  and  that  he  did  not  keep  that 
appointment.   If  a  jury  could,  without  more  evidence,  pre-t 
sume  that  be  broke  his  engagement  to  delay  his  creditor, 
there  are  very  few  in  ^  commercial  world  that  could  be 
assured  they  were  not  bankrupts.    It  has  been  insisted, 
that  this  proof  was  sufficient  to  call  on  the  other  side  to 
shew,  that  something  had  occurred  to  prevent  the  sup- 
posed bankrupt  firom  keeping  his  engagement,  and  so  re- 
but the  inference  of  an  intention  to  delay  a  creditor.    An 
inference  must  be  raised  before  it  can  be  required  that  it 
should  be  rebutted.    When  once  a  man  has  committed  an 
act  of  bankruptcy,  he  cannot  be  relieved  from  it  until 
he  has  discharged  every  debt  which  he  then  owed.    A 
docket  might  be  struck  against  him  when  it  was  too  late 
for  him  to  trust  to  his  own  memory,  much  less  to  prove  by 
witnesses  what  had  induced  him  not  to  keep  his  appoint- 
ment ;  and  thus  he  and  his  fiunily  might  be  ruined  by  a  cir- 
cumstance that  had  been  occasioned  by  forgetfulness,  acci- 
dent, or  necessity.    In  the  cases  cited,  there  was  no  ques- 
tion as  to  the  intention  of  the  bankrupts :  the  points  in 
those  cases  were,  whether  debtors,  by  avoiding  their  credit- 
ors in  a  theatre,  or  in  a  house  which  was  not  the  dwelling- 
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hcKise  of  the  debtor,  brought  themtelves  within  thi«  cla«s 
of  acts  of  bankruptcy.  * 


Mr.  Justice  Park. — It  is  quite  clear,  that  a  mere  keep- 
ing house  wiU  not  of  itself  constitute  an  act  of  bankruptcy, 
unless  it  be  coupled  with  a^  intent  to  delay  creditors. 
Although  the  statute  49  Oeo.  8,  c«  181,  has  made  the  de- 
positions taken  before  the  commissioners  rsoeiTable  as  eri- 
d&aoe  to  establish  an  act  of  bankruptcy,  still  such  deposi- 
ti<ms,  when  adduced  as  eridenoe  of  such  an  act,  must  con- 
tain on  the  hce  of  than,  what,  if  unanswered,  would  amount 
to  a  dear  and  unequiyocal  act  of  bankruptcy.  It  is  most 
fit,  that  persona  should  not  be  entrapped  into  situations 
which  would  render  them  amenable  to  the  bankrupt  laws* 
Is,  therefore,  the  making  an  engagement  or  appointment, 
and  omitting  to  keep  it,  sufficient  evidence  of  an  act  of 
bankruptcy,  without  shewing  that  it  was  done  with  an  in- 
tent  to  delay  creditors?  I  am  clearly  of  opinion,  that  it  is 
not;  and,  consequently,  that  there  is  nothing  on  the  face 
of  these  depositions  from  which  the  jury  could  collect  that 
the  bankrupt  absented  himself  with  such  an  intent. 

Mr.  Justice  Buebouou. — The  case  of  Ginmdngkam  y. 
Laingy  differs  materially  from  the  present,  as  there  the 
bankrupt  was  the  proprietor  of  a  theatre,  and  on  hearing  thai 
a  sheriff's  officer  was  coming  to  look  for  him  there,  he  re- 
tired behind  the  scenes  to  avoid  him,  at  the  same  time  giY- 
ing  orders  to  be  denied  to  him,  and  remaining  concealed 
mitil  the  officer  quitted  the  theatre.  Here,  howeVer,  the 
bankrupt  merely  made  an  appointment  to  go  to  an  attorney's 
office  for  the  purpose  of  giYing  security  to  one  of  his  cre- 
ditors, and  there  is  nothing  on  the  ftce  of  the  depositions  to 
AeWf  that  he  absented  himself  with  an  intent  to  delay  him. 

Rule  refused. 
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Tkartday        HARRISON  V.  Allen  and  Others,  Executors  of  Young- 

May  6m.  HUSBAND  (a). 

^here  a  tesu-  •■•  ^^^  ^^  ^^  action  of  ossumpsit,  and  brought  by  the 
tor,  who  had      plaintiff,  a  dealer  in  jewellery^  against  the  defendants,  as 

contracted  for       '^  r  i      m  n        t 

jewellery  on  the  executors  of  Younghiisband,  for  the  breach  of  a  cotitract, 
i^itVthin  a  under  which  their  testator  had  purchased  a.  quantity  of 
didnot*do*io*  jewellery  of  the  plaintiff  on  the  following  terms,  viz.  to  be 
to  pay  a  certain  returned  within  a  twelvemonth,  and  if  not,  to  be  paid  for 
withmteretti  at  a  Certain  price  with  interest.  The  declaration  contain- 
^ery  noihMy-  ^  ^  special  count  ou  the  contract,  in  which  no  notice  was 
log  hcen  return-  taken  of  the  interest.    There  were  other  counts  for  goods 

ed,  the  vendor  ^  ^  ° 

brought  an  ac-    sold  and  deliyered,  for  interest  on  money  lent  and  for- 

tion  aftainst  hii     .  <«    «  « 

ezecutoraforthe  bome,  and  the  usual  money  counts.  "^ 

amount,  and  ^      At  the  trial,  before  Mr.  Justice  Park,  at  Guildhall,  at 

only  counts  m  '  .    7  j 

the  declaration    the  Sittings  after  the  last  Term,  the  plaintiff  failed  to  es- 

applicable  to  hii 

demand,  were  tablish  his  demand  as  stated  in  the  first  count  of  the  de- 
BoM^andldK-'  claration,  and  as  no  evidence  was  adduced  to  prove  the 
Tercd,  and  for     contract  as  therein  laid,  it  was  abandoned ;  but  the  jury 

interest  on  mo-  ^  ^  '  <i     J 

ney  lent  and  found  a  verdict  for  the  plaintiff  on  the  other  counts,  dam- 

thejury  founda  agcs  196/.,  the  amouut  of  the  goods  furnished,  and  which 

I^  dli^ded,  *»*^  ^^^  ^^^^  returned,  together  with  60/.  as  interest  from 

with  interest:  the  14th  MoTch,  1819,  (the  date  of  tlie  contract). 

The  Court  re- 
fused to  disturb 

dlmaSr^-**"'      Mr.  Serjeant  Toddy  now  appUed  for  a  rule  nwi,  that 
though  it  was      this  vcrdict  might  be  set  aside,  and  a  new  trial  granted,  or 
the  contract  was  that  the  damages  might  be.  reduced;  and  submitted,  that 
ought'tohave      &s  the  agreement  was  one  entire  contract,  it  should  have 
^2w,*^d**°  been  declared    on   specially,  describing   it  as  an  indi- 
proyed  as  laidi    visible  contract  for  the  payment  of  the  jewellery  with  in- 
terest, if  it  were  not  returned  within  a  twelvemonth  from 
the  time  it  was  suppKed  to  the  testator;  and  as  the  spe- 
cial count  not  only  omitted  to  mention  the  interest,^  but  as 

(«)  See  S.  C.  1  Carr.  &  Paynef  Ni.  PrL  Cai.  2d5. 
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'the  plaintiflT  failed  to  substantiate  it,  or  prove  the  contract         1824- 
as  therein  laid,  he  cannot  recover  for  one  part  of  the  con* 
tract,  eiz.  the  value  of  the  goods  sold  in  one  count,  and 
the  interest  in  another. 

[Mr.  Justice  Burrough, — In  Stack  v.  Lovell  (a),  where 
goods  were  sold  to  be  paid  for  by  a  bill  at  a  certain  date, 
it  was  held,  that  the  price  should  bear  interest  from  the 
day  when  the  bill  would  have  been  due,  and  that  such  in** 
tcrest  might  be  recovered  as  damages  on  a  special  count 
for  the  non-delivery  or  non-payment  of  the  bill ;  but  that, 
if,  in  such  a  case,  upon  a  general  count  for  goods  sold  and 
delivered,  the  jury  gave  the  price  and  interest  as  dam* 
ages,  the  Court  would  not  set  aside  the  verdict.] 

At  all  events,  the  defendants  are  entitled  to  have  the 
damages  reduced  to  the  amount  of  the  price  of  the  goods, 
a.s  the  payment  of  interest  is  not  alleged  in  any  count 
of  the  declaration  to  have  constituted  or  formed  a  part  of 
the  contract  under  which  the  goods  were  furnished,  or  . 
agreed  to  be  purchased;  and  the  case  of 'Gardonv.Swan{b), 
is  an  authority  to  shew,  diat  where  a  plaintiff  declares 
generally  for  goods  sold  and  delivered,  he  is  not  entitled 
to  interest,  but  that  he  must  declare  specially  upon  the  con* 
tract;  and  Lord  ElleHborough  there  said,  '*  that  the  giv-- 
ing  of  interest  should  be  confined  to  bills  of  exchange,  and 
such  like  instruments,  and  to  agreements  reserving  inter- 
est."*  Here,  therefore,  it  is  quite  clear,  that  the  plaintiff 
is  not  entitled  to  recover  interest  under  the  counts  for 
goods  sold  and  delivered,  nor  on  the  count  for  interest  for 
maneif  lent  and  forborne ;  but,  as  the  contract  was  founded 
on  a  special  agreement,  which  was  indivisible  and  entire, 
it  should  have  been  declared  on  accordingly;  and  as  there 
was  no  count  adapted  to  meet  the  whole  of  the  plaintiff's 
demand,  he  was  not  entiled  to  recover. 

(a)  ^ Taunt.  157.  [h)  12  East,  419. 
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Jfi«i^  Lord  Chief  Justice  Best.— It  is  impossible  for  the 

ALLEN        Court  to  grant  a  new  trial  in  this  case.    The  verdict  is 

HARRifos.  right  for  the  amount  of  the  principal  sum;  and  the  only 
question  now  is,  whether  it  ought  to  be  reduced,  as  far  as 
regards  the  sum  found  by  the  jury  for  interest.  If  in  point 
of  justice  the  plaintifFhad  obtained  a  verdict  for  alargersum 
than  he  was  entitled  to,  or  received  more  than  the  defend- 
ants were  bound  to  pay,  the  Court  would  think  it  right  to 
grant  the  rule  to  reduce  the  damages ;  but  it  is  otherwise, 
for  by  the  express  agreement  entered  into  between  the  orig- 
inal parties,  it,  is  quite  clear,  that  the  plaintiff  is  entitled  to 
interest,  which  distinguishes  this  case  from  that  of  Gordon 
V.  Swan^  where  there  was  no  stipulation  whatever  for  the 
payment  of  interest.  Here,  however,  the  defendant's  tes- 
tator purchased  jewellery  of  the  plaintiff,  which  he  agreed 
to  return  within  a  twelvemonth,  and  if  he  omitted  to  do  so, 
to  pay  for  it  at  a  certain  price  -with  interest:  and  as  the 
goods  were  not  returned  within  that  period,  the  interest 
became  due  and  payable.  It  has  been  contended,  how- 
ever, that  there  is  no  count  in  the  declaration  expressly 
adapted  to  the  plaintiffs  case:  but  the  fifth  count  is 
framed  as  for  interest  due  on  money  lent  and  forborne. 
There  was  no  money  lent,  but  the  time  of  payment  of  mo* 
ney  was  forborne,  and  when  the  Court  sees  that  the 
plaintiff  is  so  clearly  entitled  to  recover,  as  in  the  present 
case,  they  would  be  doing  the  defendants  an  injustice 
by  granting  the  rule,  as  it  would  have  the  effect  of  ren- 
dering them  liable  to  pay  the  50/.  with  the  accumulated 
costs  attendant  on  another  trial.  If,  however,  the  verdict 
had  been  given  for  one  shilling  more  than  the  plaintiff  was 
entitled  to  recover,  the  Court  would  act  accordingly ;  but 
here,  this  does  not  appear  to  have  been  the  fact ;  and  by 
refusing  this  rule,  we  only  oblige  the  defendants  to  pay 
what  in  justice  they  ought  to  have  paid,  and  thereby  save 
them  the  tremendous  interest  of  accumulated  costs. 


IN  THB  nrru  year  or  eio.  nr. 

Mr.  Justice  Park. — ^The  only  sobataiilial  groand  for  tbt  yJ!^ 
present  applicsticm  u,  thai  tiieie  u  no  ocNUiC  in  the  dedantm 
adaptedtotheparticiihramoiuitlhe  pUntiffwss  entitled  to 
recoTer;  but  it  is  quite  dear,  diat  the  defendants  are,  on- 
derthedrcnmstanoes^liaUeto  pay  interest;  and  if  die  plain- 
tiff were  to  bring  another  action,  it  is  equally  dear,  that  he 
would  be  entitled  to  recover,  and  the  record  in  this  soil 
could  not  be  pleaded  in  bar  to  such  action.  The  Court 
in  exerciang  its  discretion  in  granting  anew  trial, is  bound 
to  see  that  justice  is  effected,  and  if  larger  damages  had 
been  given  by  the  jury  than  the  plaintiff  was  feiriy  en« 
titled  toi  he  would  not  be  warranted  in  reaping  the 
fruits  of  them ;  but  it  appears  to  me,  that  justice  has  been 
done;  and,  consequently,  that  the  verdict  ought  not  to  be 
disturbed. 

-Mr.  Justice  Burrough. — The  objection  here  does  not 
go  to  the  whole  of  the  record,  and  as  I  perfectly  concur 
with  my  Lord  Chief  Justice  and  my  brother  Park,  in 
thinking,  that  under  all  the  cireumstances,  substantial 
justice  has  been  done  between  the  parties,  the  verdict 
found  by. the  jury  must  stand. 

Rule  refused. 
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Fridajf, 

Gibson  r.  Minet  and  Others.  3/ay  7th. 

A  His  was  an  action  of  assumpsii  for  money  had  and  re-      Where  the 
ceived,  and  brought  to  recover  the  sum  of  400/.  deposited  the  defendants 
with  the  defendants,  under  the  following  circumstances : —  (*»*■  »>jn^«")'. 

'  ^  to  hold  a  ccriim 

At  the  trial,  before  Lord  Chief  Justice  Giffbrd,  at  Quild-  swm  of  money 

from  hit  private 
•ceonnt,  at  the  diapottl  of/.  S.,  and  the  bankert  accepted  the  order;  but  the  plaintiff  countermanded 
it  befiire  any  actual  appropriation  or  payment  made : — Held,  that  luch  order  was  revocable,  and 
the  defendants  having  paid  the  money  to  /.  S,  after  such  countermand,  were  liable  to  the  plaintiff! 
in  aa  action  for  money  had  and  received. 
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1824.^  hallg  at  the  Sittings  after  the  last  Term,  the  following 
facts  were  proved  by  admissions  between  the  parties, 
viz,  that  the  plaintiff  was  a  merchant  at  Cork,  and  kept 
a  cash  account  with  the  defendants,  who  were  bank- 
ers in  London;  and  on  the  30th  Jiine,  1822,  the  plain- 
tiff's account  being  made  up,  and  there  being  then  a  ba- 
lance of  54*3/.  7i.  10c/.  in  his  favour,  he  delivered  to  one 
Jokn  Miniem^  Junr.,  a  partner  in  the  house  of  •/.  Min* 
tern  Sf  Cou,  a  letter,  of  which  the  following  is  a  copy. 

"  fFaterford,  8th  Jm/^,  1822. 
'^  Messrs.  Minet  and  Stride, 

**  Gentlemen, — I  request  you  to  hold  over  400/.  from  my 
private  account,  to  the  disposal  of  «/.  Mintem  S$  Co,  of 

P^^'l^'  ,  -  mUiam  Gibson." 

Upon  this  letter  being  delivered,  on  the  13th  July,  by 
J.  MvUern^  Junr.,  to  Mr*  Stride,  one  of  the  defendants, 
he  wrote  in  pencil  on  the  debit  side  of  the  plaintiff*s  ac- 
count in  the  ledger,  the  following  memorandum ; — 

"N.B.  By  Mr.  Gtison'jr  letter  of  the  8th  Jw/y,  1822, 400/. 
is  to  be  held  at  the  disposal  of  Messrs.  J,  Mintem  Sf  CoJ^ 

On  the  14th  September,  1822,  the  defendants  furnished 
the  plaintiff  with  his  account,  as  made  up  to  the  30th  June 
then  last,  giving  him  credit  for  543/.  7s.  10c/.,  and  at  the 
same  time  acknowledging  the  receipt  of  the  order  for  400/. 
in  favour  of,  and  to  be  held  at  the  disposal  of,  Mintem  Sf 
Co.,  but  without  debiting  the  plaintiff  for  the  amount.  On 
the  \B^  March,  1823,  the  plaintiffhaving  ascertained  that 
the  above  sum  had  not  been  paid  over  to  Mintem  Sf  Co,,  he 
on  that  day  wrote  to  the  defendants  countermanding  the  or- 
der in  favour  oi  Mintern  Sr  Co,,  and  stated,  that  it  was  only 
to  be  at  their  disposal  to  answer  losses  that  might  have 
occurred  in  a  speculation  wliicli  had  since  turned  out  to  be 
successful ;  and  he  therefore  requested  the  defendants  that 
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tke7WfMiU1ioldtlie400f.tolik»tliepUrtars,He.  Ootlie 
PBcdpt  of  diis  letter,  thrdrfrnitMts  wrote  to  Mnvs.  Mim^ 
iem  Sf  Cb.,  lequestiiig  didr  dkectiaai;  and  they,  on  re- 
cetring  die  defiendioits'  letter,  wrote  to  theni,  and  desired 
them  to  place  the  4001.  to  die  credit  of  dieir  aeconit ;  at 
die  same  time  sajriBg,  diat  they  should  hare  directed  that 
sum  to  he  placed  to  their  credit  hefore,  hut  that  they  were 
wiDii^  diat  the  phuntiff  should  reap  the  benefit  of  inter* 
est.  On  die  9th  of  jffnl,  the  defiendants  made  die  fol- 
lowing  entry  in  thdr  books — 

^illiam  G&sim,  Dr.,  to  Jokm  MuUcm  jr  Co. 
Transferred  per  order  in  an  old  letter  of  the  former, 
dated  8th  July  last,  now  first  desired  to  be  acted  upon 
by  the  latter,  400/.-— 

And  in  thek  ledger  they  debited  the  phintiff  to  that 
amount;  and  on  that  day  they  wrote  to  the  plaintiff,  enclos- 
ing an  extractof  the  letter  of  Messrs.  Jlfiii/eni,  in  the  follow* 
ing  terms: — 

**  Lambm,  9ih  Jpril,  18S3. 
"Mr.  William  GiUm, 
**  Sir, — ^We  sent  to  onr  friends  Messrs.  JUimitm,  a  copy 
of  your  letter  of  the  18th  JIforcA,  and  having  received  their 
answer,  we  hasten  to  transmit  you  the  annexed  extract, 
according  to  which  we  now  transfer  from  your  account  the 
400/.  you  directed  to  be  held  at  their  disposal. 

Minei  and  Sirider 

In  addition  to  die  above  facts,  a  witness  produced  on 
the  part  of  the  defendants,  proved,  that  at  die  time  «/• 
Mviiem,Junr.  delivered  the  letter  containing  the  plaintiff's 
order  to  the  defendant  Stride,  he  a^ked  Miniem  whether 
he  would  have  the  money  then?  to  which  he  answered,  no ; 
but  that  he  wished  it  to  be  held  at  his  disposal,  to  which 
Stride  assented,  and  made  the  entry  as  above  stated. — His 
Lordship  left  it  to  the  jury  to  say,  whether  the  plaintiff*s 
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]?^  order  was  intended  by  the  parties  to  be  absolute  or  con- 
ditional; that  if  it  were  an  absolute  order i  and  accepted  as 
such  by  the  defendants,  the  plaintiff  had  no  power  to  revoke 
or  recall  it,  but  that  if,  on  the  other  hand,  it  were  executory » 
and  they  thought  that  it  had  not  been  acted  upon,  the 
plaintiff  had  a  right  to  revoke  it,  so  that  the  countermand 
which  he  had  given,  was  received  by  the  defendants  in  time 
to  justify  them  in  not  acting  on  the  previous  order.  The 
jury  found  a  verdict  for  the  plaintiff. 

Mr.  Serjeant  Pell  now  applied  for  a  rule  nisi,  that  this 
verdict  might  be  set  aside,  and  a  new  trial  granted;  and 
contended,  that  the  entry  made  by  the  defendant  Stride 
upon  the  receipt  of  the  order  from  Mintem,  Jimr.  amount- 
ed to  a  complete  transfer  in  favour  of  Mesi>rs.  JUintem  Sf 
Co.,  thereby  divesting  the  plaintiff  of  any  power  he  might 
have  to  countennand  or  revoke  his  order.  If  Messrs. 
Mmtem  had  brought  an  action  against  the  defendants,  it  is 
quite  clear  that  they  would  have  been  liable  for  money  had 
and  received  to  their  use,  as  their  clerk  who  was  called  as  a 
witness  proved  that  one  of  the  defendants  gave  his  assent 
that  the  money  should  be  held  at  their  dbposal;  and  in 
Williams  v.  Everett  {a),  Lord  Ellenborough  in  delivering 
the  judgment  of  the  Court,  laid  down  the  rule  as  applicable 
to  this  case,  in  the  following  terms: — **  It  is  entire  to  the 
remitter  to  give  and  countermand  his  own  directions  re« 
specting  a  bill,  as  often  as  he  pleases;  and  the  persons  to 
whom  a  bill  is  remitted,  may  still  hold  the  bill  till  received, 
and  its  amount  when  received,  for  the  use  of  the  remitter 
himself,  until,  by  some  engagement  entered  into  by  them- 
selves with  the  person  who  is  the  object  of  the  remittance, 
they  have  precluded  themselves  from  so  doing,  and  have  '• 
appropriated  the  remittance  to  the  use  of  such  person.^-" 
AiWr  such  a  circumstance,  they  cannot  retract  the  consent 

(a)  14  East,  597. 
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tfaej  may  have  onoe  given,  but  are  bound  to  hold  it  for  the       J^^ 
use  of  the  appointee/' 


L<^  Chief  Justice  Best.— *I  think  there  b  no  ground 
whatever  to  disturb  this  verdict.  The  pbuntiff  had  direct- 
ed the  defendants  to  hold  40M.  at  the  disposal  of  Messrs. 
MhUem;  afterwards,  but  before  the  4001.  had  been  pkced 
to  the  credit  of  the  MmUm$  by  the  defendant^,  the  plain- 
tiff  countermanded  the  order  which  he  had  first  given,  and 
directed  the  defendants  to  hold  this  money  on  account  of 
the  plaintiff.  It  did  not  appear  that  the  JUinteruM  had  re« 
quested  that  the  money  should  be  deposited  with  the  de« 
fendants  for  them,  or  that  the  defendants  were  in  any  re* 
spect  their  agents.  A  witness  that  was  examined  on  the 
part  of  the  defendants,  swore,  that  when  the  order  for  hold** 
ing  the  money  at  the  disposal  of  the  Miniems  was  lodg« 
ed  with  the  defendants,  one  of  them  asked  if  he  would 
have  the  money,  and  that  he  answered,  that  he  would  not, 
but  that  he  wished  it  to  remain  in  the  defendant's  hands  at 
the  disposal  of  their  house,  to  which  the  defendant  assent*- 
ed.  If  such  a  conversation  had  passed,  the  defendants 
would  have  held  Ae  money  on  account  of  die  Minierm; 
as  such  an  arrangement  as  that  spoken  of  by  this  witness, 
would  have  been  equivalent  to  the  payment  of  the  money 
over.  If  the  defendants  had,  after  such  an  arrangement, 
failed,  or  lost  the  money,  the  loss  would  have  fellen  on  the 
MbdemM;  and  as  Lord  Ellenbanmgh  says  in  Williams  r. 
Evereii  (a),  ^  liability  to  bear  loss  is  the  test  and  consequence 
of  being  the  proprietor.**  But  this  evidi^nce  was  utterly 
irreconcileable  with  proof  which  the  jury  could  more  safely 
rely  on,  namdy,  the  correspondence,  and  the  entry  in  the 
defendant's  book  which  was  given  in  evidence.  It  is  clear, 
fimn  the  correspondence,  that  neither  the  3Imiems,  nor 
diedefendants,  ocmsidered  that  the  Jd interns  were  credited 
with  this  money  until  after  the  defendant's  authority  was 

(a)  14  Bast,  598. 
D  2 
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}^ii^  revoked.  After  the  letter  of  countermandi  the  defendants 
wrote  to  the  Mintems,  to  ask  them  to  whose  credit  it  was  to 
be  placed.  In  an  answer  to  this  letter  of  the  defendants,  the 
MifUernt  desired  them  to  place  it  to  their  credit,  and  added, 
that  they  should  have  desired  them  to  do  this  before,  but 
they  wished  the  plaintiff  to  have  the  interest  of  the  money . 
As  the  plaintiff  was  to  have  the  interest*  the  principal  must 
have  remained  at  his  risk  and  to  his  account.  On  the  receipt 
of  this  letter,  the  defendants  made  the  following  entry  in 
their  books,  "  fFiliiatri  Gibson,  debtor  to  John  JUmtem  Sf 
Cb.,  transferred  J9er  order  in  an  old  letterof  the  former,' 
dated  8th  July  last,  now  first  desired  to  be  acted  on  by 
the  latter,  400/."  It  is  evident  that  there  was  no  attempt 
ever  made  to  put  this  money  to  the  credit  of  the  Miniems^ 
until  the  making  of  this  entry.  Where  money  is  paid  by 
A.  into  the  hands  of  B*  to  remain  at  the  disposal  of  C,  die 
right  to  that  money  continues  in  A.  until  B.  gives,  and  C 
^  takes  credit  for  it,  or  B.  actually  pays  it  to  C  Up  to  this 
period,  B.  is  the  agent  of  A.  only,  and  A,  may  counter- 
mand the  authority  to  make  the  payment,  in  the  same  man- 
ner as  a  person  who  sends  another  to  pay  money,  may  stop 
him  before  he  arrives  at  the  place  where  it  is  to  be  paid, 
and  require  him  to  deliver  it  back.  The  directing  the  mo- 
ney to  be  held  by  the  defendants  at  the  disposal  of  the«tfm- 
terns,  is  only  an  offer  of  the  money  to  them.  The  obliga- 
tion of  an  offer  or  promise  remains  imperfect  until  accep- 
tance, unless  the  offer  or  promise  is  in  consequence  of  a 
previous  request  from  the  party  to  whom  it  is  made.  Be-^ 
fore  acceptancoH^o  interest  in  things  oflfered  or  promised 
passes,  and  it  remains  entirely  at  the  disposal  of  the  party 
making  such  offer  or  promise.  This  is  a  general  rule  of 
law,  and  is  approved  by  most,  if  not  all  the  writers  on 
Ethics.  In  Williams  v.  Everett,  Lord  EUenborough  says, 
*'  it  is  entire  to  the  remitter  to  give  and  coimtermand  his 
own  directions  as  often  as  he  pleases,  and  the  person  to 
whom  the  remittance  i^  made,  may  hold  it  to  the  use  of  the 
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remitter,  until,  by  some  engagement  with  the  person  who 
is  the  object  of  the  remittance,  he  has  precluded  himself, 
and  appropriated  the  remittance  to  the  use  of  such  per- 
son." The  party  making  the  offer,  or  promise  sometimes 
dispenses  with  this  law,  as  when  a  man  says  to  one  with 
whom  he  is  dealings  I  will  give  you  until  such  a  day  to 
consider  whether  jjou  will  accept  my  offer,  and  in  the 
mean  time  I  will  keep  the  property  for  you.  The  person 
to  whom  the  money  is  sent  cannot  suffer,  if  he  looks  to  the 
remitter  as  his  only  principal,  until,  following  the  order 
of  that  principal,  he  has  contracted  an  engagement  with 
him  to  whom  it  is  remitted.  If  the  person  to  whom  it  is 
remitted  does  not  take  it  when  it  is  offered,  he  cAnnot 
complain  if  he  is  afterwards  prevented  from  getting  it.  On 
the  other  hand,  if  it  was  irrevocaUy  his  before  acceptance, 
it  might  remain  in  the  hands  of  the  agent  for  the  conveni- 
ence of  the  person  for  whom  it  was  sent,  but  at  the  risk 
of  the  remitter.    This  would  be  unjust. 

Mr.  Justice  Paak. — I  entertain  no  doubt  whatever  in 
Ais  case :  If  isbe  money  remitted  had  been  appropriated  or 
actually  transferred  by  the  defendants  to  Mmiem  Sf  Qk 
although  it  might  not  have  passed  out  of  their  bands,  it 
nught  have  prevented  the  plaintiff  from  countermanding 
his  order ;  but  it  is  clear,  on  the  face  of  all  the  letters,  that 
there  was  no  appropriation  of  the  money,  as  it  was  only  .to 
be  at  the  disposal  of  Messrs.  MitUern  Sf  Co»f  and  it  was 
not  actually  dealt  with  at  the  time,  nor  was  any  part  of  it 
in  iact  transferred  by  the  defendants  until  their  authority 
was  dbtincdy  countermanded  and  revoked  by  the  plaintiff 
himself; — ^the  testimony  of  the  defendant's  witness  is  in- 
consistent '  with  the  letters  and  admissions  made  by  the 
parties,  and  the  jury  in  all  probability  formed  their  opinio^ 
on  the  correspondence  before  them. 

Mr.  Justice  Bvrrough  concurring. 

Rule  refused.  . 
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Saiurdav, 
May  m. 

Payment  of 
rent  by  a  ten- 
ant to  his  land- 
lord after  die 
title  of  the  latter 
had  expired, 
and  after  the 
tenant  had  re- 
cdved  notice  of 
an  advene 
daim,  does  not 
amount  to  a  vir- 
tual attornment, 
9or  create  a  new 
tenancy,  or  con- 
atitute  an  ac- 
knowledgment 
d  a  continuance 
«f  title  in  the 
landlord,  unless 
at  the  time  of 
ittdi  payment 
the  tenant  was 
acquainted  with 
die  precise  na- 
tuie  of  the  ad- 
vene claim,  or 
the  grounds  on 
whidi  his  land- 
lord's tiUe  had 
terminated. 
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Fenner  r.  DuPLOCK  and  Another; 

J.  HIS  was  an  action  of  repleyin.  The  defendanti  avowed 
and  made  cognizimce  for  9/.  for  one  yearns  rent  m  arrear^ 
of  a  cottage  and  land  held  by  the  plaintiff  as  tenant  to  the 
defendant  Duploek.    Plea  in  bar,  non  tenuit. 

At  the  trial  before  Mn,  now  Lord  Chief  Justice  ^es^i  at 
the  last  assizes  at  Horsham,  it  appeared  in  evidence,  that 
the  defendant  Duplock  purchased  the  premises  in  ques- 
tion in  the  year  1798|  from  one  Collins/  that  he  erected' 
a  cottage  and  smith's  shop  thereon,  and  let  them  to  the 
plaintiff  in  1813,  at  9/.  per  armum;  that  the  plaintiff  paid 
rent  to  the  defendant  Duploek  until  1816,  when  ColUns- 
died;  and  on  his  death,  a  person  by  the  name  oi  Judge-, 
claimed  the  premises  in  question  as  heir  at  law  of  one 
Brookes,  under  whose  will  Collins  took  possession,  alleging, 
that  Collins  only  took  a  life  estate  under  Brooke^s  wiU» 
On  that  claim  being  made  by  Judge,  and  rent  demanded,, 
the  plaintiff  refused  to  pay  it  to  the  defendant  Duplock 
any  longer,  who  distrained  in  consequeoce.  The  plaintiff 
then,  after  having  consulted  with  hb  attorney,  paid  the 
rent  to  the  defendant  Duplock,  and  continued  to  do  so  un- 
til 1822»  In  that  year  Judge  renewed  his  claim ;  and  the 
plaintiff  acquiescing  in  it,  and  refusing  to  acknowledge  the 
defendant  Duplock  as  his  landlord,  the  latter  dbtrained  in 
the  course  of  the  last  year,  on  which  the  plaintiff  replevied, 
and  the  present  action  was  commenced.  The  jury  were 
led  to  believe  from  evidence  in  the  cause,  that  the  defen* 
dant  Duploek  knew  that  Collinses  interest  in  the  pr^nises 
was  for  hb  life  only;  and  that  although  the  plaintiff,  from 
the  time  of  his  death  until  18SS,  had  paid  rent  to  Duplock, 
with  a  knowledge  of  the  exbtenoe  ofJudge^s  claim,  yet  that 
he  had  done  so  in  ignorance  of  the  precbe  nature  of  such 
claim,  or  that  Duplock's  estate  had  ceased  on  the  death  of 
Co//t>ii.^— The  learned  judge  left  it  to  them  to  say,  whether 
the  plaintiff  had  paid  rent  to  Duplock,  subsequently  to  the 
death  of  Collins,  in  ignorance  of  the  nature  of  his  title,  and 
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wliether  his  interest  had  terminated  on  such  death!  And  he       .j^^. 
observedy  that  although  a  tenant  could  not  dbpute  his  land-       Fenkes 
lord's  tide,  yet  he  might  shew  that  it  had  expired ;  and      duvlocl 
therefore,  that  the  main  question  was,  whether  the  pay* 
ments  made  by  the  plaintiff,  after  the  death  of  Collins,  were 
made  in  ignorance  of  the  real  nature  of  Duplock*$  claim  to 
the  estate,  or  whether  he  knew  that  CoUins  was  tenant  for 
life  only? — ^They  found  that  the  payments  made  after  the 
death  of  Cottins,  were  made  in  ignorance  of  DuploeWt  title 
having  expired,  and  accordingly  gave  a  verdict  for  the 
plamtiff.    Leave,  however,  was  given  the  defendants  to 
move  to  set  it  aside,  in  case  the  Court  should  be  of  opinion^ 
that  the  plaintiff,  under  the  circumstances,  was  not  entitled 
to  recover. 

Mr.  Serjeant  Bosanquet  now  applied  for  a  rule  nisi,  that 
this  verdict  might  be  set  aside,  and  a  verdict  entered  for  the 
defendants  instead  thereof;  and  submitted,  that  as  the  plain- 
tiff originally  held  under  2>ti/>/ocAr,  and  paid  rent  to  him,  not 
only  after  the  death  of  ColUns,  but  after  he  had  consulted  his 
attorney  as  to  the  validity  of  Judge's  claim,  it  was  equiva* 
lent  to  a  new  taking,  if  it  did  not  amount  to  an  actual  at- 
tornment; or  at  all  events,  that  it  amounted  to  an  acknow-* 
ledgment  of  DuplocWs  being  landlord,  whereby  a  new 
tenancy  was  created.  Although  the  plaintiff  might  have 
shewn  that  Duplock's  title  had  expired  on  the  death  of  Col* 
Uns,  yet  it  was  not  competent  to  him  now  to  do  so,  he  hav- 
ing paid  rent  to  Duplock  since,  with  ftiU  knowledge  of  his 
interest  in  the  premises,  and  that  Judge  claimed  as  the  heir 
at  law  of  the  party  under  whom  Collins  originally  took.  Du^ 
phcA  is  now  ready  to  defend  as  landlord,  against  any  claim 
which  Judge  may  think  proper  to  make  as  heir  at  law ;  and 
an  attornment  by  the  plaintiff  to  the  latter  would  be  void 
under  the  statute  1 1  Geo.  2,  c.  19,  s.  11  (a),  as  he  not 

(«)  By  wfaidi^  attornments  of  laadlordB  ihall  be  null  and  void, 
lands  made  by  tenants  to  strangers  and  their  landlords'  possession  not 
claiming  title  to  the  estate  of  their     affected  thereby. 
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-j^f"^-       ^^''y  ^^^  ^^  property  briginaily  fVom  Duplock,  but  »tiM 
FfiNNjstt       continues  to  hold  as  tenant  to  bim. 


PUFLQCX. 


Lord  Chief  Justice  Best. — I  stiS  think  that  I  presented 
this  case  correctly  to  the  jury  at  the  trial,  and  that  they, 
under  my  direction,  have  found  a  right  verdict.  If  we 
were  obliged  to  grant  a  new  trial,  the  public  would  not 
feel  that  respect  for  the  justice  of  our  law  which  they  now 
do.  The  question,  6trq)ped  of  all  technicality,  is  only,  whe-* 
ther  the  defendant  shall  be  allowed  to  prevail  by  a  gross 
fraud,  effected  by  the  most  impudent  fdsehood  ?  He  had 
purchased  an  estate  for  the  life  of  one  Collins,  of  which  the 
plaintiff  wa$  the  tenant.  I  think,  according  to  the  evidenoe» 
the  plaintiff  had  paid  rent  to  the  defendant  after  Collinses 
death;  and  if  this  payment  had  been  made  with  a  fiill  know- 
ledge of  the  defendant's  real  situation  with  regard  to  the 
estate,  it  might  have  prevented  the  plaintiff  from  availing 
himself  of  the  doctrine  of  England  d.  Syburn  v.  Slade  (a),  by 
shewing  that  his  landlord's  title  was  at  an  end.  It  might  have 
been  evidence  of  the  admission  of  a  new  tenancy.  But  it 
appeared  that  the  defendant  insisted  that  he  was  the  legal 
owner  of  the  estate,  and  that  one  Jfudge^  who  claimed  it» 
had  no  interest  in  it,  although  he  had  at  that  time  admit* 
ted  the  validity  of  Judge* $  title.  If  a  man  makes  a  pay- 
ment under  the  influence  of  a  false  representation  of  the 
person  to  whom  that  payment  ifi  made,  that  person  can 
take  no  advantage  of  such  payment.  Legal  presumptions 
are  founded  in  equity.  It  would  be  most  repugnant  to 
equity,  to  hold,  that  a  man  had  contracted  the  relation  of 
tenant  and  exposed  himself  to  the  actions  of  two  different 
clainftmts  of  an  estate,  because  he  had  been  induced  by 
falsehood  to  make  a  payment,  as  rent,  to  one  of  those  claim- 
ants. .  I  think,  therefore,  there  is  no  objection  in  point  of 
law  to  the  plaintiff's  proving,  as  he  satisfactorily  did  prove» 
that  the  defendant  has  no  interest  in  the  estate ;  that  the 

(a)  4  Term  Rep.  682^^ 
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plaintiff  is  not  hie  tenant :  and  consequently,  be  has  a  right 
to  keep  the  verdict  that  he  has  obtained* 

.Mr.  Justice  Pabk«— It  has  been  contended  by  my  brother 
BoMonquet,  that  the  plaintiff's  paying  rent  to  the  defends 
ant  HufHock^  after  the  death  ot  Collins,  and  the  claim  made 
on  him  by  Judge,  created  a  new  tenancy.  But  it  appears 
that  the  plaintiff  had  no  knowledge  of  Duploel^s  title,  or 
that  he  had  only  an  estate  for  life  determinable  on  the  death 
of  CoUins.  If  the  question  had  been  left  differently  to  the 
jury^  ther^  might  have  been  some  ground  for  complaint,  so 
aa  to  induce  the  Court  to  interfere ;  but  it  appears  to  me, 
that  it  was  fully  and  properly  left  to  them.  And  as  my  Lord 
Chief  Justice  retains  the  opinion  he  formed  at  the  trial, 
and  has  expressed  himself  to  be  perfectly  satisfied  with 
the.  verdict,  I  think  it  ought  not  to  be  disturbed* 

Mr.  Justice  Bvrrough. — ^The  question  of  fiict  seems  to 
me  to  have  been  rightly  left  to  the  jury,  and  that,  under  all 
the  circumstances,  they  have  drawn  a  just  conclusion. 

Rule  refused. 
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i8d^ 


Feknbh 

V. 
DVFLOC^. 


White  and  Another,  Assigness  of  Symbs,  a  Bankrupt,  f .      SiUunUiv, 

Gainer.  ^^^  ^' 

JL  his  was  an  action  of  trover  for  eight  pieces  of  kerseymere     A  parson  bav- 
doth,  value  301/.    The  defendant  pleaded  not  guilty,  ex**  ^^.^  ^J|^t 

waive  It  by  the 
taen  fact  of  his  omitthig  to  state,  when  they  are  demanded,  that  he  claims  to  retain  them  on  ac- 
eonnt  of  snch  Hen  i  nor  is  it  sufficient  evidence  of  a  waiver  of  his  lien,  that  he  purchased  the  goods  de- 
manded with  others,  which  he  had  also  reAised  to  deliver  up,  although  he  had  no  lien  on  them  }— 
Tberelbfe,  where  the  defendant,  a  dyer  and  miller  of  doths,  had  a  lien  on  tliem  for  work  done, 
and  puxdiased  them  from  tlie  person  who  was  indebted  to  him  for  milling  them  after  an  act  of  bank- 
npley,  and  on  the  cloths  bdng  demanded  by  the  assignees,  Uie  defendant  relVisedtogive  them  up, 
saying  *'  diaf  be  might  as  well  g^ve  up  every  transaction  of  his  life :" — Held,  that  this  wia  no  waiver 
of  fab  Hen,  and  that  it  was  not  merged  in  the  purchase. 


CASES  IN  £AST£R  T£RM, 

cept  as  to  one  hundred  and  thirty-five  yards,  as  to  whicli 

Wbitb       he  suffered  judgment  by  de&ult. 

GAiNsm.  -^p  At  the  trial,  before  Mr.  Justice  Park^  at  the  bust  assizes 
at  Gkmceater,  it  appeared,  that  the  defendant  was  a  dyer 
and  miller  of  doth,  and  that  the  bankrupt  Symes  was  a 
dothier,  and  considerably  indebted  to  the  defendant  for 
work  done  by  him  in  the  course  of  his  business.  That  on 
the  9th«/ti/y,  18SS,  Symes,  hearing  that  a  bailiff  was  in  his 
house,  went  to  sleep  at  the  defendant's,  and  on  the  follow* 
ing  day  sold  the  latter  the  doths  in  question,  which  were 
left  with  him  for.  the  purpose  of  being  milled,  together 
with  several  other  cloths,  by  way  of  securing  to  the  de- 
fendant the  money  due  to  him  from  the  bankrupt,  and 
he  delivered  to  him  a  bill  of  parcels  of  the  whole,  which 
bore  date  a  few  days  previous  to  the  sale.  A  commission 
of  bankrupt  was  issued  against  Symes  in  jtugiuij  and 
in  Septetnber  following,  the  plaintiffs,  as  assignees  of 
Symes f  caused  the  cloths  in  question  to  be  duly  demand* 
ed  from  the  defendant,  who  refused  to  deliver  them  lip, 
saying  at  the  time,  that  *^  he  might  as  well  give  up  every 
transaction  of  his  life;" — but  he  did  not  state  that  he 
had  a  particular  lien  upon  the  doths,  nor  did  he  make 
any  demand  as  to  the  sum  due  to  him  from  the  bank- 
rupt. In  the  month  of  March  following,  it  was  proved, 
that  the  defendant  observed  in  conversation,  that  "  the 
thing  might  have  been  settled  long  ago,  if  the  assignees 
would  have  allowed  him  his  demand  for  milling  and  rough- 
ing the  eight  pieces  of  cloth."  For  the  plaintiffs,  it  was 
contended,  that  they  were  entitled  to  recover,  because  at 
the  time  of  the  demand  of  the  doths,  the  defendant  did 
not  daim  to  have  a  lien ;  and  therefore,  that  even  if  he 
had  any,  he  must  be  taken  to  have  waived  it;  and  if  he  had 
not,  that  it  was  merged  in  the  purchase  of  the  doths ;  and 
that  although  the  possession  was  not  parted  with,  stiU  that 
they  were  held  by  the  defendant  in  his  character  of  pur* 
chaser,  and  that,  in  point  of  law,  the  purchase  of  the  doths 
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must  be  considered  in  the  same  light  as  if  they  had  been  }^^^ 
bought  by  a  stranger;  and  that  it  was  clear  that  the  de- 
fendant intended  to  rely  on  the  purchasei  as  he  refused  to 
deHver  up  other  cloths  on  which  he  had  no  Ken.  The 
learned  Judge  told  the  jury,  that  the  plaintiffs,  previously 
to  their  demand,  ought  to  have  tendered  the  amount  of  the 
lien  the  defendant  had  on  the  cloths  in  question  for  the 
price  oFhis  work,  and  said^  that  unless  the  defendant  had 
waived  his  lien,  it  still  existed  in  his  favour;  and  he  inti- 
mated a  strong  opinion,  that  nothing  amounting  to  a  waiver 
had  been  proved.  He  therefore  directed  them  to  find  the 
value  of  the  one  hundred  and  thirty-five  yards  only  for  the 
plaintiffs,  and  a  verdict  for  the  defendant  as  to  the  eight 
pieces  of  doth  in  question ;  which  they  accordingly  did. 
But  he  reserved  the  point  as  to  whether  the  lien  had  been 
waived  or  not,  for  the  opinion  of  the  Court* 

Mr.  Serjeant  Tadtfy  now  applied  for  a  rule  nisi,  that 
this  verdict  might  be  set  %nde,  and  a  new  trial  granted, 
on  the  ground  that  the  plaintiffs  were  entitled  to  recover  the 

» 

value  of  the  cloths  in  question;  and  he  submitted,  that,  even 
if  the  defendant  had  a  lien  on  them,  he  had,  at  all  events, 
waived  it  by  not  making  any  claim  at  the  time  the  cloths 
were  demanded.    In  an  action  against  the  captain  of  a 
ship  for  non-delivery  of  goods,  if  he  does  not  set  up  his 
clahn  for  freight  when  the  order  for  delivery  or  demand  is 
made,  it  is  a  waiver  of  his  lien.    And  in  Boardman  v. 
Sill  (a),  it  was  held,  that  if  a  person  who  has  a  lien  upon 
goods,  refuses  to  deliver  them  up  on  demand  made,  with- 
out mentioning  his  lien,  the  lien  is  waived,  and  he  is  guilty 
of  a  conversion ;  so  that  trover  may  be  maintained  against 
him  without  a  previous  tender  having  been  mi^de  to  him  of 
the  amount  of  his  lien.    So  here,  when  the  cloths  .Were  de- 
manded by  the  plaintiffs  in  their  character  of  assignee^,  the 
defendant  should  have  mentioned  his  particular  lien,  and 

{•)  1  Camp.  410  n. 
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^^^^.  the  grouiid  on  which  he  sought  to  retain  them.  Although  ho 
might  have  had  a  lien  in  the  first  instance^  yet  he  became  the 
purchaser  of  the  doths  after  the  bankruptcy,  and  by  so  do* 
inga  his  Uen  must  be  considered  as  merged  in  the  purchase ; 
and  more  particularly  so,  as  at  the  time  of  the  demand  by 
the  plaintiffs,  he  sought  to  detain  them  in  his  character 
of  purchaser,  and  therefore  made  no  claim  for  his  lien; 
to  presexre  which,  the  possession  must  continue  in  the 
same  persoq  and  in  the  same  right,  and  although  the  de- 
fendant had  not  parted  with  the  possession  of  the  cloths, 
he  sought  to  retain  them  in  a  di£ferent  character  from  that 
for  which  they  were  deposited  with  him  in  the  first  instance^ 
viz.  as  a  purchaser  under  a  subsequent  contracti  and  h^ 
now  claims  to  be  entitled  to  them  as  such  vendee. 

liord  Chief  Justice  Best. — I  agree  with  the  law  as  6tat>- 
ed  by  my  brother  TfuUfy,  but  it  does  not  appear  to  me  to 
be  applicable  to  this  case*  Boardman  v.  Sill  established 
the  principle,  that  where  a  person,  having  a  lien  on  goodtr, 
which  when  demanded  of  him  he  claims  to  retain  on  a 
different  ground,  without  mentioning  his  lien  at  the  time, 
he  cannot  afterwards  be  allowed  to  have  recourse  to  such 
lien  as  a  justification  of  the  detention  of  such  goods,  and 
therefore,  that  trover  may  be  maintained  against  him  witb- 
out  evidence  of  any  tender  having  been  made  to  the  amount 
of  his  lien.  That  was  an  action  of  tirover  for  brandy, 
which,  on  being  demanded,  the  defendant  refiised  to  de- 
liver, saying  thai  it  was  his  oum  property.  It  was  found 
not  to  be  his  property.  Warehouse  rent  was  however 
due  to  him  on  account  of  the  brandy,  of  which  no  tender 
had  been  made  to  him,  and  it  was  contended  that  he  had 
a  lien  on  it  for  the  rent ;  but  Ijord  Ellenbaraugh  consider- 
ed that  as  the  brandy  had  been  detained  on  a  different 
ground,  and  as  no  demand  of  warehouse  rent  had  been 
madp,  the  defendant  must  be  taken  to  have  waived  his  lien. 
If,  therefore,  in  this  case,  when  the  defendant  was  applied 
to  by  the  assignees  to  deliver  the  cloths  to  them,  he  had 
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said,  **l  bought  them  of  A.  Bt  and  they  are  mine/^  I  ^  Ifigi- 
should  thifik  that  such  worda  amounted  to  a  waiver  of  his 
lien,  and  dispensed  with  the  necessity  of  a  tender*  Such  a 
decUiration  would  prevent  the  party  from  making  a  tender 
of  what  was  due  on  account  of  the  goods;  for  it  would  be 
iLbsurd  to  ofier  the  expenses  of  keepmg  the  goods  to 
one  who  insisted  on  retaining  them  as  his  own  proper* 
tj\  but  the  defendant  said  nothing  that  imported  that 
the  goods  were  his.  AH  he  said  was,  *'  that  he  might 
as  well  give  up  every  transaction  of  his  Kfe.**  These 
words  intimate  a  claim  for  work  done  to  tlie  goods,  and  not 
a  right  to  keep  the  goods  as  his  own :  they  suggested  the 
Necessity  of  a  tender  of  whttt  was  due  for  milling  the  cloths, 
his  transactions  in  life  being  those  of  a  dyar  and  miUer,  and 
not  of  a  buyer  of  cloths.  It  appears  that  the  cloths  in  ques- 
tion were  sold  to  the  defendant  after  Symes  had  committed 
an  act  of  bankruptcy ;  such  sale  was  therefore  void,  and  the 
parties  must  be  considered  as  standing  in  their  original  si- 
tuations. A  lien  b  a  pledge  impK^  from  the  custom  of 
partkndar  trades,  by  which  a  special  property  is  vested  in 
the  person  who  does  any  tiling  to  goods,  until  what  he 
has  done  be  jiaid  or  tendered  to  him*  If  a  man  pledge 
goods,  and  afterwards  becomes  a  bankrupt,  and  tiien 
sells  the  goods  to  the  person  to  whom  be  pledged  them, 
although  the  right  under  the  sale  fails,  the  right  to  hold 
them  in  pledge  remains. 

Mr.  Justice  Park* — I  am  of  opinion  that  there  is  no 
ccAour  for  saying  that  the  defendant  has  done  any  thing  to 
deprive  himself  of  his  lien,  or  to  amount  to  a  waiver  of  it. 
If  at  the  time  of  the  demand  by  the  plaintiffs  he  had  said 
any  thinj  inconsistent  with  his  claim  of  lien,  or  any  thing 
contradictory  to  the  subsequent  conversation  in  March, 
the  question  might  have  been  different,  and  there  might 
have  been  some  ground  for  this  application*  At  the  time 
the  claim  was  made,  he  said,  '*  that  he  might  as  well  give 
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up  every  transaction  of  his  life.'*  These  transactions  can- 
not be  intended  to  apply  to  the  purchasing  of  goods  from 
the  bankrupt^  but  to  be  referrible  to  his  usual  transactions* 
in  the  way  of  his  business  as  a  dyer  and  miller  of  cloths. 
But  both  the  conversations  must  be  taken  together,  and 
the  subsequent  declaration  of  the  defendant  in  Maarch^  puts 
the  matter  out  of  all  doubt,  when  he  declared  the  thing 
might  have  been  settled  long  since  if  his  demand  for  mill- 
ing and  roughing  the  cloths  had  been  allowed;  and  this 
clearly  shews  that  he  never  intended  to  waive  or  relinquish 
his  right  of  lien. 


Mr  Justice  Burrouoh* — If  on  the  demand  being  made 
on  the  defendant  for  the  cloths  in  question,  he  had  said 
that  he  had  purchased  them,  and  that  the  lien  formed 
some  part  of  the  price,  there  might  have  been  some  ground 
for  this  application.  Although  the  sale  took  place  after 
the  bankruptcy,  the  defendant  as  purchaser  was  liable  to 
restore  them  to  the  plaintiffs  as  assignees;  yet  they  must 
take  them  subject  to  such  rights  as  had  accrued  previous- 
ly to  the  demand:  and  if  the  sale  had  been  set  aside  or  de- 
feated as  being  fraudulent,  the  defendant  would  clearly 
have  a  right  to  set  up  his  lien,  which  accrued  to  him  be- 
fore the  bankruptcy  took  place* 

Rule  refused; 


Z^Jy/i     Monday, 

9        May  iwA.       Doe  on  the  demise  of  Wilson  and  Others  v.  Phillips. 

ag^enttode-  This  was  an  action  of  ejectment  brought  by  the  lessors 
mise  a  certain  of  the  plaintiff  as  cxecutors  and  devisees  in  trust  un- 

piece  of  land  for 
a  term  of  years, 

at  a  certain  annual  rent,  in  which  tliere  was  no  clause  of  re-entry,  there  was  the  following  sti- 
puIa:ion,  viz.  **  and  it  is  also  ftinher  agreed  and  dearly  understood,  that  in  case  the  lessor  or  his 
heirs,  executors  and  assigns,  should  want  any  part  of  the  said  land  to  build,  or  otherwise,  or  cause 
to  be  built,  then  the  lessee  or  his  heirs,  executors,  or  assigns,  should  give  up  that  part  of  the  land 
as  should  be  requested  by  the  lessor,  by  his  making  an  abatement  in  proportion  to  the  rent  charg- 
ed, and  also  to  pay  for  so  much  of  a  fence,  at  a  fidr  valuation,  as  he  should  have  occasion  from  time 
to  time  to  take  away,  by  his  giving  or  leaving  sijt  months'  notice  of  what  he  intended  to  do  :-^Held, 
that  this  only  operated  as  a  covenant,  and  not  in  the  nature  of  a  condition  in  defeasance  of  the 
estate,  so  as  to  mtttle  thejesaor  to  maintain  an  action  of  ejectment. 
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der  the  will  of  one  Archer  Wilson,  late  of  Stockwell^  18g4>» 
to  recover  from  the  defendant  the  possession  of  a  small 
plot  of  ground  in  his  occupation,  situate  in  front  of  the  high 
road  from  Liondon  to  Clapham,  and  which  was  original- 
ly let  by  Wilson  to  a  person  of  the  name  of  Rippon,  under 
the  following  agreement : 

**  Memorandum  of  an  Agreement  between  Mr*  Archer 
fFilson  of  Stochwelly  in  the  county  of  Surry,  of  the 
one  part;  and  Thomas  Rippon,  esq.  of  Clapham 
Road,  of  the  same  county,  of  the  other  part,  viz. 

*'A.  Wilson  agrees  to  let  all  that  piece  or  parcel  of  land, 
situate  in  front  of  the  road,  leading  from  Stockwell  to  Cltgh' 
ham,  between  the  dwelling  houses  of  one  Bay  croft  and  the 
said  T»  Rippon,  And  the  said  T.  Rippon  agrees  to  take 
the  above-mentioned  piece  of  land  for  the  full  end  and 
term  of  twenty-one  years,  by  paying  to  the  said  A.  Wilson, 
or  bis  beirs,  executors,  &c.  a  yearly  rent  of  SO/,  and  pay 
quarterly  if  demanded,  clear  of  all  taxes  or  abatement 
whatever,  either  parochial  or  parliamentary,  or  otherwise, 
that  are  imposed  or  may  hereafter  be  imposed.  And  it 
is  also  further  agreed  and  clearly  understood,  that  in  case 
the  said  A.  Wilson  or  his  heirs,  executors  and  assigns, 
should  want  any  part  of  the  said  land  to  build  or  others- 
wise,  or  cause  to  be  built,  then  the  said  71  Rippon,  or  his 
heirs,  executors,  or  assigns,  shall  and  will  give  up  that 
part  or  parts  of  the  said  land,  as  shall  be  requested  by  the 
said  A.  Wilson,  by  his  making  an  abatement  in  proportion 
to  the  rent  charged;  and  also  to  pay  for  so  much  of  the 
fence,  at  a  fair  valuation,  as  he  shall  have  occasion  frotn 
time  to  time  to  take  away,  by  his  giving  or  leaving  six 
monthtf  notice  of  what  he  intends  to  do.  And  the  said  7*. 
Rippon  agrees  to  fence  in  the  said  piece  of  land  with  new 
oak  posts,  rails  and  pales,  to  keep  the  same  in  good  ten- 
antable  repair  during  the  term ;  the  walls  of  the  foundation 
of  ihe  intended  building  to  remain  as  they  now  stand,  un< 
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]g24i  •  til  wanted  to  bu3d  on ;  the  rent  to  commence  the  29th  day 
Dob  d.  of  September  next.  Witness  our  hands  this  ISth  day  of 
^^''^''       September,  1809. 

VaiLLin.  «•  And  it  is  also  further  agreed,  that  afker  the  said  -rf.  Wit- 
son,  or  his  heirs,  executors,  or  assigns,  have  taken  so  much 
of  the  said  land,  not  leaving  one  acre,  or  as  much  as  will 
satisfy  the  said  T.  Rippon,  then  the  said  T.  Rippon  shaH 
be  at  fiill  liberty  to  relinquish  the  remaining  part  of  the 
said  land ;  and  A.  fFilson  agrees  to  pay  to  the  said  71  Rqi^ 
pon,  a  fair  valuation  for  the  remainder  of  the  said  fence,  so 
measured  and  valued  by  two  proper  persons,  one  chosen 
by  the  said  T.  Rippon,  and  the  other  by  the  said  j/.  fFil- 
son, or  his  heirs,  executors,  or  assigns,  and  whatever  they 
agree  to  shall  be  the  price*  Also,  if  the  said  A.  fFiUon  ^ 
shall  have  occasion  to  take  down  the  cow-house,  on  or 
before  the  end  of  five  years,  the  said  ^.  fFilson  shall  pay 
three-;fourths  of  the  expence  of  the  said  cow-house,  and  if 
Mdthin  ten  years,  one  half  the  expence. 

Witness,      „^      „..,   ^  J.fFibon, 

Henry  Wtlson.  Thomas  Rippon^ 

At  the  tiial  before  Mr.,  now  Lord  Chief  Justice  Best, 
at  the  last  assizes  for  the  county  of  Surrey,  it  appear^- 
ed  that  Rippon  died  shortly  after  this  agreement  was 
entered  into,  when  his  executors  assigned  his  interest 
therein  to  the  defendant,  who  has  continued  in  possessioD  . 
and  occupied  the  premises  ever  since.  That  Witson  died 
in  August,  1821,  and  devised  all  his  real  and  personal 
estate  to  the  lessors  of  the  plaintiff,  in  trust  for  certain 
purposes,  and  appointed  them  his  executors ;  and  that  on 
the  Slst  December,  1822,  they  served  the  defendant  with 
a  notice  to  quit  the  piece  of  lancTin  question,  on  the  29th 
S^tember  then  next,  in  pursuance  of  the  power  and  re- 
servation contained  in  the  above  agreement  enabling  f^U- 
son,  or  his  executors,  to  have  and  take  possession  of  the 
same  for  the  purposes  therein  mentioned,  and  on  the  de- 
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fendant's  refbsal  the  present  action  was  commenced.  .j^^ 
For  the  defendant  it  was  objected,  that  the  clause  in  the 
agreesient  on  which  the  phuntiflTs  action  was  founded,  to 
give  up  the  possession  of  the  hnd  for  buOding  when  the 
lessor  should  require  it,  was  not  a  condition  operating  in 
defeasance  of  the  tenant's  estate,  but  a  mere  covenant, 
for  the  breach  of  which,  the  plaintiff's  remedy,  (if  any),  was 
either  by  an  action  for  damages,  or  an  application  to  a 
Court  of  Equity;  and  that  the  clause  in  the  agreement  act- 
mg  as  a  covenant,  unattended  with  a  power  of  re-entry, 
an  action  of  ejectment  could  not  be  maintained : — and  his 
Lordship  being  of  that  opinion,  directed  a  nonsuit. 

Mr.  Serjeant  LaweM  now  applied  for  a  rule  ttui  that  this 
nonsuit  might  be  set  aside,  and  a  new  trial  granted,  and 
submitted,  that  on  the  construction  of  the  whole  of  the 
clause  in  question,  as  to  the  lessee's  giving  up  possession 
of  such  parts  of  tiie  land  as  should  be  requested  by  the 
lessor  for  the  purpose  of  building  on,  it  was  a  condition  and 
not  a  covenant,  and  consequently  determinable  by  a  notice 
to  quit.  It  commences  with  the  words,  "  And  it  is  also 
further  agreed  and  clearly  understood,  that  in  case,  &c.'' 
Now  these  are  not  words  of  covenant,  but  merely  express 
t]ie  meaning  and  understanding  of  the  parties,  made  pre- 
viously to,  and  as  governing  the  demise,  and  this  was  dear- 
ly the  intention  of  the  lessor.  The  word  ''  and  "  connects 
the  whole  clause  with  and  forms  part  of  the  demise;  nor 
can  the  one  be  read  unless  it  be  accompanied  by  the 
other.  The  object  of  the  parties  was,  that  the  agree- 
ment should  absolutely  determine  by  the  lessor's  giving 
six  months'  notice  to  the  lessee  of  what  he  intended  to  do. 
This  case  is  not  distinguishable  from  that  of  Doe  d.  Wxl' 
Mm  V.  Mel(a)f  where  land  was  leased  for  a  term  of  years, 
with  a  covenant  by  the  lessee,  that  if  the  lessor  should  be 

• 
(s)  2MaiL&Silw.641. 
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-j?tl"       desirtUSi  during  the  term,  to  take  all  or  any  part  of 'the 

Doe  d.        land  denuded  for  building  thereoUi  it  should  be  lawful  for 

9.  the  lessor  to  come  into  and  enter  upon  all  or  any  part  of  the 

Phillips.  landj  to  make  such  buildings  as  he  should  think  proper, 
and  to  do  all  necessary  acts  without  interruption  by  the 
lessee^  provided  the  lessor  gave  six  months*  notice  of  such 
an  intentioui  the  lessor  allowing  or  paying  for  every  acre 
taken  a  certain  annual  rent ;  and  it  was  held  that  the  fur  con- 
struction of  that  covenant  was^  that  the  lessor  having  agreed 
with  a  third  person  as  to  the  terms  of  a  building  contract, 
he  might  give  six  months'  notice  of  his  intention  to  take 
the  whole  of  the  land  for  building;  and  at  the  expiration  of 
that  time,  and  after  refusal  by  the  tenant  to  give  up  pos- 
session, might  bring  an  action  of  ejectment.  Although  the 
lease  in  that  case  contained  a  power  of  re-entry  for  non-per- 
formance of  covenants,  yet  Lord  Ellenhorough  said  (a), 
''  that  it  seemed  to  him,  that  qudcunque  vid  data»  whether  the 
lessor  stood  upon  the  covenant  that  he  should  be  at  li- 
berty to  determine  the  lease  upon  notice,  or  upon  the  co- 
venant for  re-entry  for  breach  of  covenants,  he  was  en- 
titled to  the  possession  of  the  land.**  That  therefore  is 
conclusive  to  shew  that  the  present  action  is  maintainable. 
In  Russell  v.  Coggins  (&),  where  a  lease  contained  a  pro- 
viso, that  if  the  premises  should  be  wanted  for  build- 
ing, the  tenant  should  deliver  up  possession,  and  it  ap- 
peared that  die  lessor  had  given  notice  to  the  tenant  that 
he  wished  to  have  the  land  for  building,  and  that  it  was 
not  colourable,  for  he  had  entered  into  a  treaty;  the 
Master  of  the  Rolls  said,  ''  that  there  was  no  defence  at 
law.'*  So  here,  by  the  terms  of  the  proviso,  the  demise  was 
to  be  determinable,  in  case  the  lessor  should  require  posses- 
sion of  any  part  of  the  premises  for  the  purpose  of  building 
thereon.  Whenever  a  lease  is  determinable,  either  by  effluo> 
tion  of  time  or  otherwise,  the  law  gives  a  rightof  re-entry ; 
and  if  the  landlord  enter  on  the  land  and  Build,  an  action 

(«)  2  Mail.  &  Sdw.  647.  (b)  8  Vet.  34. 
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gf  trespass  cannot  be  maintained  against  him,  as  he  might  .jy*. 
jkadtiberumienemeniumj  and  hereiifthe  demise  had  been  Dbs  d. 
replied,  he  might  have  shewn  that  it  had  been  determined.  v. 

As  the  agreement  was  Tirtually  put  an  end  to  by  the  notice  Faiuir^ 
to  quit,  it  was  not  necessary  diat  a  right  of  entry  should 
have  been  reserve ;  and  the  case  of  J\tmerY.  MeymoU{d) 
is  dedsiye  to  shew,  that  where  a  tenancy  has  been  deter- 
mided  by  a  regular  notice  to  quit,  the  landlord  may  take 
possesion  by  force,  and  that  he  is  not  liable  to  an  action 
of  trespass  for  so  doing. 

Lord  Chief  Justice  Best. — ^The  question  in  this  case 
IS,  whether  the  stipidation  contained  in  the  agreement  for 
giving  up  possession  of  the  lands  when  the  lessor  should  re- 
quire it  for  the  purpose  of  bmlding,  amounts  to  acondition, 
or  a  mere  coveiiant?  *  'If  it  be  a  condition,  the  view  I  took 
of  it  atthe  trial  was  wrong :  if,  however,  it  was  merely  aeove- 
nant,  the  nonsuit  was  proper.    I  have  since  re^^onsidered 
th^  question,  and  notwithstanding  the  able  argument  of 
my  brotber-Lamei,  I  still  retain  the  opinion  I  entertained 
wt  JVtri  Prim.    The  difierence  between  a  condition  and  a 
covenant  to  deliver  up  po8sessk>n,  is  not  merely  technical. 
The  situation  of  a  tenant,  when  the  lease  contains  only  a 
covenant  to^  surrender,  is  Ur  preferable  to  that  of  que 
wJuMe  interest  may  be  defieated  by  a  condition.    Where 
theJandlord  has  reserved  a  right  to  enter*  on  the  whole  or 
any  part  of  the  land  demised  for  the  purpose  of  bu3dingt 
the  tenant  cannot  resist  that  right,  although  the  building 
wfaidi  the  landlord  proposes  to  erect  can  be  of  no  use  to 
him,  and  the  erections  may  be  highly  prejudicial  to  the  te- 
aant  The  ligsdlord  in  such  a  case  may  indulge  his  caprice  or 
malice  against&e^tenant,  and  the  latter  can  have  no  remedy, 
WB  byjthe^leed  by  irhich  the  'tenant  has  bound  hintfelf,  an 
abA>lute  right  to  possession  is  revolted  in  the  iapdlord;  and 

(«)  f,  B.  Moore,  W. 
E2 
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2^^  there  is  nothing  to  control  him  in  the  exercise  of  that 
right.  But  where  there  is  only  a  covenant  to  deliver  up 
possession,  the  landlord  cannot  get  back  the  estate  with- 
out the  assistance  of  a  Court  of  Equity ;  and  that  assistance 
will  only  be  afforded  him  on  equitable  principles.  A 
Court  of  Equity  will  not  enforce  a  hard  bargain.  It  will 
not  assist  caprice  or  malice;  it  will  only  interfere  to  pre- 
vent a  party  from  sustaining  a  substantial  injury  from  the 
breach  of  a  contract.  If  the  landlord  brings  his  action 
at  law  for  the  breach  of  such  a  covenant,  and  it  is  clear 
that  he  sustains  no  injury,  he  would  recover  no  damages. 
If  it  be  doubtful  whether  a  clause  be  a  covenant  or  con- 
'  dition,  as  the  deciding  that  the  clause  in  question  amounts 
only  to  a  covenant  seems  most  likely  to  attain  the  justice 
of  the  case,  I  shall  incline  against  conditions.  The  words  in 
this  agreement  are :  **And  it  is  aho  further  agreed  and  ctear^' 
ly  understoodf  that  in  case  the  said  A.  WUson  or  his  heirs  ^ 
executors  and  assigns,  should  want  any  part  of  the  said 
land  to  build  or  othertaise,  or  cause  to  be  built,  then  the 
said  T.  Bippon,  or  his  heirs,  executors,  or  assigns,  shall 
and  unllgive  up  that  part  or  parts  of  the  said  lixndy  as 
shall  be  requested  by  the  said  A,  Wilson,  by  his  nunking 
an  abatemerU  in  proportion  to  the  rent  charged;  and  also 
to  pay  for  so  much  of  the  fence,  at  a  fair  valuation,  as  he 
shall  have  occasion  from  time  to  time  to  t€tke  away, 
by  his  giving  or  leaving  six  months*  notice  of  what  he 
intends  to  do.  There  is  nothing  like  a  condition  in  this 
clause.  In  a  condition  there  must  be  words  as  strong 
and  clear  as  those  in  the  grant  which  it  defeats,  to  make 
the  lease  void,  or  to  give  a  right  of  re-entry  into  the  whole 
or  part  of  the  land  demised  on  the  happening  of  the  event 
on  which  the  condition  is  to  operate.  Littleton,  sect.  831 ,  is 
a  strong  authority  in  support  of  this  opinion. — We  have 
been  referred  in  the  argument  to  the  cases  of  Doe  d.  Wil* 
son  V.  Abel  and  Russell  v.  Coggins.  It  is  true  that  Lord 
Eltenborough  caUs   the  first  o4se  a  covenant;    but  on 
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looldiig  at  the  lease,  it  will  be  see^  that  it  was  expressly  sti-  ^j^^ 
pulated,  ''  that  it  should  be  lawful  for  the  lessor  or 
his  assigns  to  enter  and  come  into  all  or  any  part  of  the 
land,  to  make  such  buildings  as  he  or  they  should  think 
proper;  and  in  default  of  performance  of  any  of  the  cove* 
nants,  the  lease  should  be  utterly  void,  and  it  should  be 
lawful  for  the  lessor  to  re-enter.'"  Ijord  Ellenborough 
concludes  his  judgment  in  these  words,  "  whether  the  lessor 
stands  upon  the  covenant  that  he  should  be  at'Uberty  to 
determine  the  lease  upon  notice,  or  upon  the  covenant  for 
re-entry  for  breach  of  covenants,  he  is  entitled  to  the  posses- 
sion of  the  land."  As  to  Rusnelh.  Coggins,  the  clause  is  not 
set  out  in  the  report,  but  it  is  called  by  the  counsel  AprovisOf 
which  b  enough  to  distinguish  it  from  the  present  case. 
But  the  point  decided  in  that  case,  was  not  whether  it  was 
a  covenant  or  proviso,  but  whether  the  ground  was  wanted 
for  building,  and  from  the  very  short  account  given  of  this 
case  inFiuey^  it  does  not  appear  what  difficulties  the  plaintiff* 
in  equity  lay  imder,  so  that  he  could  not  defend  himself  in 
s  Court  of  Law.  I  have  no  doubt  that  the  eminently  learn- 
ed Judge  (a)  who  granted  the  injunction  in  that  case,  was 
right  in  saying,  that  the  plaintiflP  could  have  no  defence  at 
law.  I  must,  however,  be  allowed  to  say,  that  the  plain- 
tiff, at  law,  could  not  have  recovered  without  satisfying  a 
jury  that  he  intended  to  build  on  the  land,  or  really 
wanted  it  to  let  toothers  to  build  on ;  and  that,  in  pursuance 
of  such  intention,  he  had  given  the  notice  and  demanded 
the  possession.  Without  such  proof,  there  would  be  no  evi- 
dence of  the  breach  of  the  condition,  which  gave  him  the 
right  to  re-enter.  The  lease  in  the  latter  case  containing 
9,  promo,  ranges  under  the3S9th  section  of  Littleton;  and 
the  case  in  Maule  Sf  Selwyn,  having  an  express  clause 
of  re-entry,  under  the  330th  section ;  but  the  present  case 

a  clause  of  re-entry  nor  proviso,  is  proved  by 

(a)  Sir  Wm.  Grant. 
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}^^      Mstion  381  of  LUttettm  to  cotttaiii  a  covenant  nbiOer 
which  the  lessor  cannot  mamtaih  an'  ejectment. 

Mr.  Justice  PAaK»-^It  appears  to  me  to  be  perfectly 
clear,  that  the  lessors  of  the  plaintiff  are  not  entitled  tq 
maintain  an  action  of  ejectment  against  the  defisadant.  The 
agreement  by  him  to  withdraw  from  the  occupation  of  the 
premises,  on  the  le8sor*s  requiring  to  enter,  is  an  act  to  be 
perfonned  voluntarily  by  die  defendant;  and  this  appears  to 
me  to  have  been  the  dear  understanding  of  the  parties  by 
the  operative  words  of  the  stipulation,  viz.  that  in  case  the 
lessor  should  want  any  part  of  the  land  to  build,  or  other* 
wise,  then  that  thelessee,  or  his  heirs,  executors,  or  assigns, 
should  or  would  give  up  that  part  or  parts  of  the  said  land 
as  should  be  requested  by  the  lessor.  The  lessee,  there- 
fore^  must  either  come  forward  voluntarily,  or  subject  him- 
self to  a  breach  of  covenant;  and  this  appears  to  be  more 
evident  from  the  subsequent  part  of  the  agreement,  by 
which  "  it  was  further  agreed,  that  after  the  lessor  had 
taken  so  much  of  the  land,  not  leaving  one  acre,  or  as  much 
as  would  satbfy  the  lessee,  then  that  the  latter  should 
be  at  fiill  liberty  to  relinquish  the  remaining  part  of  the 
land.** 

Mr.  Justice  Burrough.  —-The  stipulation  in  the  agree- 
ment in  question,  amounts  to  a  mere  covenant,  and  not 
a  condition,  as  two  things  are  agreed  to  be  done  between 
the  parties,  viz.  that  the  lessee  shall  and  will  give  up 
that  part  of  the  land  which  shall  be  requested  by  the  lessor, 
who  is  to  make  an  abatement  iu  proportion  to  the  rent 
charged.  Now,  if  there  had  been  a  demand  of  posses- 
sion, and  no  abatement  of  rent,  the  defendant  coidd  not 
have  been  dejHrived  of  hb  term.  And  where  an  agree- 
ment between  two  parties  contains  astipulation  that  certain 
things  shall  be  done  by  each,  it  is  a  mere  covenant,  and 
not  a  condition. 

Rule  refused. 
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TrICKEY  v.  YeaNDALL  (a).  Monday, 

^  '  May  \Qth. 

J.  HIS  was  an  action  of  trespass.    The  declaration  statedj      Where,  to  a 
that  the  defendant,  on  the  Ist  January,  1822,  and  on  di-  ^^Z  "^ 
vers  other  days  and  times  between  that  day  and  the  day  of  ^J^^»  f^ 
the  commencement  of  this  suit,  with  force  and  arms,  &c«  piuntirs  dosei 
broke  and  entered  the  close  of  the  plaintiff,  situate  at  pieadedTthat 
JBomp/cm,  in  the  county  of  Devon,  and  with  feet  in  walk-  ^:^^  ^!^t^ 
ing,  and  with  divers  horses  and  other  cattle,  carts,  and  *»  ^f^  •■  ©^ 

1  •  11  11  iij    another  clo«e 

Other  carriages,  trod  down,  trampled  upon,  subverted,  and  adjoining, 

damaged  the  soil  of  the  plaintiff  in  his  said  close.     The  *Sotiff/lx^e? 

defendant  pleaded,  Fir9t,  not  guilty,  on  which  issue  was  *  pathway  six 

joined;  Secondly y  as  to  the  breaking  and  entering  the  said  through  the 

dose  in  the  declaration  mentioned,  that  long  before,  and  the  overdose, 

at  the  time  of  making  the  grant  and  conveyance  therein-  ^^^^^^^ 

after  next  mentioned, .  and  before  any  of  the  said  times,  of  the  latter, 

,  ,  to  go,  return 

when,  &c«  one  Honor  Sowden  was  seised  in  her  demesne  and  pou  at 
as  of  fee,  as  well  of  and  in  the  said  close  in  which,  &c.  as  nJretrfore  ^ 
of  and  in  a  certain  other  close  of  land,  situate  in  Bampton  ^fdandaecut-^ 

'  '^  tomed  to  do; 

aforesaid,  adjoining  to  the  said  close  in  which,  &c*  and  be-  and  that  they 
ing  so  seised,  she  the  saiA.  Honor,  before  any  of  those  times,  and  accustomed 
to  wit,  on  the  2d  December,  1805,  duly  granted  and  con-  ^f^J^^'J^* 

themselves  and 
their  servanis,  and  with  horses,  and  that  J7.  B.  haying  conveyed  that  cloie  and  pathway  to  the  de- 
fc">«fa^"»i  he  entered  the  locus  in  ^uo  by  himself  and  his  senrants»  and  wi_th  horses ;  and  the  plaintiff 
newly  assigned  that  the  defendant  had  used  the  way  for  other  and  different  purposes  than  the 
owners  and  oocttpiers  under  whom  he  claimed  were  accustomed  to  use  itt  to  wit,  with  horses 
laden  with  and  carrying  bricks,  stone,  and  other  materials  for  building;  and  the  defendant  pleaded  to 
die  new  assignment,  that  they,  under  whom  he  claimed,  were  used  and  accustomed  to  use  the 
.  way  by  themselves  and  their  servants  and  with  horses,  for  all  lawful  purposes  whatsoever,  for 
wl^h  reason,  the  defendant  used  the  way  with  horses  laden  with  bricks  and  building  materials, 
tor  the  pQrpose  of  carrying  them  into  hb  dote  to  build,  being  lawful  parposes,  for  which  he  had 
occasion  as  owner  and  occupier  to  use  the  way  ;  and  the  plainliff  in  his  replication  to  tliat  plea,  stated, 
Ibat  Aey  nnder  whom  the  defendant  claimed,  were  not  used  and  aoeustomed  to  use,  and  in  fiict 
did  not  use  the  way  with  horses  laden  with  bricks  and  building  materials : — Held,  that  this  repli- 
cation was  bad  on  spedal  demurrer,  as  the  plaintiff  should  have  taken  issue  by  stating  that  the  dc- 
Andant,  and  those  under  whom  he  claimed,  had  not  a  right  to  use  the  way /or  <dl  lawful  purposes^ 


(a)  See  S.  C.  7  B.  Moore,  361. 
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45^      veyed  to  the  plaintiff  and  his  bein^  the  «dd  dose  in 
TExexiT-     whichj  &c.  with  the  appurtenances,  exoeptj  and  always  re- 
TiANDAtL.     served  out  of  that  grant  and  conveyance!  a  pathway  six  feet 
wide  in  the  clear  through  the  said  close  in  which,  &c.  ad- 
joining to  one  Thomas  Notfs  house,  to  the  said  other  close, 
for  the  owners  and  occupiers  of  the  said  last  mentioned 
close,  to  go,  return  and  pass  through,  at  all  times,  as  they 
had  been  theretofore  used  mid  accustomed  to  do :  by  reason 
whereof,  the  plaintiff  became  and  was  seised  of  the  said 
close  in  which,.  &c.  except  as  aforesaid,  to  and  in  his  de- 
mesne as  of  fee:  and  the  defendant  fiirther  said,  that  the 
owners  and  occupiers  of  the  said  other  close,  long  before, 
and  until,  and  at  the  time  of  the  making  of  the  said  grant 
and  conveyance,  were  used  and  accustomed  to  go,  return, 
and  pass  b^  themselves  and  their  servants y  and  with  horses, 
.  through  the'  said  pathway,  firom  a  certain  public  street 
and  highway  in  Bampton  aforesaid,  into,  through,  over, 
and  along  the  said  close  in  which,  &c.  unto  and  into  the 
said  other  close,  and  so  back  again  firom  the  same  close, 
into,  through,  over,  and  along  the  said  close  in  which,  &c* 
to  the  said  street  and  highway,  at  all  times;  and  that  the 
said  Honor  JBowden  being  so  seised  of  the  said  other  close 
as  aforesaid,  and  entitled  to  the  said  pathway  so  excepted 
as  aforesaid,  afterwards,  to  wit,  on  the  12th  March,  1806, 
by  a  certain  indenture  of  bargain  and  sale  made  between 
her  and  the  defendant,  she,  in  consideration  of  a  certain  sum 
of  money  therein  mentioned,  granted,  bargained,  and  sold 
to  the  defendant  the  said  other  close  and  pathway,  with 
the  appurtenances,  to  have  and  to  hold  the  same  to  the 
defendant  from  the  day  next  before  the  day  of  the  date  of 
the  same  indenture,  for  and  during  the  term  of  one  whole 
year  then  next  ensuing:  by  reason  whereof,  and  by  force 
of  the  statute  for  transferring  uses  ioto  possession,  the  de- 
fendant became  and  was  possessed  of  and  entitled  to  the 
same  dose  and  pathway,  with  the  appurtenances  i  and  that 
being  so  posaesaed  and  entitledj  ai^d  the  reversion  of  the 
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same  close  and  pathway  belonging  to  the  said  Honor,  she  ^jff^^ 
afterwards  and  before  any  of  the  said  timesi  when/&c.  to  TaicKsr 
wit,  on  the  13th  March  in  the  year  last  aforesidd,  by  a  teandall. 
certain  other  indenture  made  between  the  said  Honor  and 
the  defendant,  for  the  considerations  therein  mention- 
ed, granted  and  released  to  the  defendant  the  said  last 
mentioned  dose  and  pathway,  with  the  appurtenances,  to 
have  and  to  hold  the  same  to  the  defendant,  his  heirs,  and 
assigns:  by  reason  whereof* he  became  and  from  thence- 
forth until  and  at  the  said  times  when,  &c.  remained  and 
continued  seised  of  the  said  last  mentioned  close,  with  the 
appurtenances  in  his  demesne  as  of  fee,  and  entitled  to  the 
said  pathway;  and  being  so  seised  and  entitled,  he,  the 
defendant,  at  the  said  times  when,  Stc.  being  then  the  occu- 
pier of  the  said  last  mentioned  close,  entered  into  the  said 
dose  in  which,  &c.  by  himself  and  his  servants,  and  with 
the  said  horses,  and  went,  returned,  passed,  and  repassed 
with  the  same,  from  the  same  public  street  and  highway, 
into,  through,  along,  over,  and  across  the  same  close  in  . 
which',  &c.  through  the  said  pathway,  unto  and  ^into 
the  said  other  dose,  and  so  back  again  from  thence,  into, 
across,' and  through  the  same  close  in  which,  &c.  through 
the  said  pathway  there,  into  the  sud  public  street  and  high- 
way, as  it  was  lawful  for  him  to  do,  &c.  The  third  plea  was 
similar  to  the  second,  but  concluded  by  stating,  that  the  plain- 
tiff, on  the  1st  January,  1806,  stopped  up  and  obstructed  a 
great  part  of  the  said  pathway,  so  that  the  owners  and  oc- 
cupiers of  the  said  other  close,  could  not  conveniently  use  the 
same,  and  assigned  in  lieu  thereof,  a  certain  other  way  in 
and  through  a  certain  other  part  of  the  said  dose  in  which, 
&c«  unto  and  into  the  residue  of  the  said  pathway,  and 
kept  and  continued  the  said  part  of  the  said  pathway  so 
stopped  up  and  obstructed  continually  from  thenceforth, 
until  and  at  the  said  times,  when,  &c.  wherefore  the  de* 
Cendant  at  the  said  times,  when,  &c.  entered  into  the  said 
dose  in  %hid!i,  ftc;    There  were  four  other  pleas,  iii  which 
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IM^^  the  defiondant  justified  a  right  of  way.  for  himself  and  his 
senrantsy  and  with  horses^  and  whioh  varied  but  little  in 
lenns  from  the  second,  and  on  which  no  question,  arose. 

The.plaintiff  replied  to  the  second  plea,  that  the  owners 
and  occupiers  of  the  said  other  close  in  that  plea  mention** 
ed,  were  not  used  and  accustomed  to  go,  return,  and  pass 
by  themselves  and  theic  servants,  and  with  horses  through 
the  said  pathway,  from  the  said  public  street  and  highway, 
through,  over,  and  along  the  said  close  in  which,  &c.  and 
unto  and  into  the  said  other  close,  and  so  back  agsln  from 
the  same  close,  into,  throughj  pver,  and  along  the  said  close, 
in  which)  &c.  to  the  said  street  and  highway,  at  all  times, 
as  the  defendant  had  in  his  second  plea  in  that  behalf  al- 
leged.— ^There  was  a  similar  replication  to  the  third  plea, 
and  the  plaintiff  newly  assigned  as  to.  both^  that  the  de- 
fendant, at  other  times,  on  other  and  different  occasions, 
and  for  other  and  different  purposes  than  in  those  pleas 
mentioned,  and  in  other  and  different  parts  of  the  said 
close  out  of  the  said  supposed  ways,  broke  and  entered  the 
said  close  in  which,  ^c« ;  and  that  he  also  used  the  said  ways 
in  these  pleas  mentioned,  in  another  and  different  manner, 
and  for  other  apd  different  purposes  than  the  owners  and 
occupiers  of  the  said  other  close  were  used  wd  accustom* 
ed  to  use  the  same,  that  i^  to  say,  with  horses  laden  with 
and  carrying  divers  Iri^kSj  stone,  earth,  lime,  mortar 9  ond 
other  materials  for  building,  and  for  the  purpose  of  carry- 
ing the  said  bricks,  stone,  &c.  &c.  into,  and  using  the  same 
in  and  upon  the  said  other  close ;  which  said  several  tres- 
passes newly  assigned,  were  other  and  difierent  trespasses 
than  those  in  the  second  and  third  pleas  mentioned,  and 
therein  attempted  to  be  justified. 

The  defendant  pleaded  to  the  new  assignment.  First,  not 
guiky,  on  which  issue  was  joined.  Secondfy,  as  to  so  much 
of  the  said  trespasses  by  the  said  plaintiff  a,bove  newly  assign- 
ed, as  relates  Ao  the  using  the  said  ways  in  the  second  .and 
third  pleas  of  the  defendant,  i^d  .in  tjie  new  assignment  in 
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dttl  behalf  iMiitKWied  inanotlier  «id  dSfltoMt  oMnier,  and 
for  other  and  diffisrent  puiposeediaatheowiimaiid  ooou* 
pien  of  the  said  other  close  in  those  pleas  menttoned^wieie 
iMed  and  accustomed  to  use  the  same,  that  is  to  say>  with 
hoffsea  laden  widi  and  carrjing  the  said  bricks,  stone,  ftc 
Ate.  and  other  materials  for  building,  HI  the  said  new  assi^ 
menl  in  that  behalf  mentioned,  and  for  the  purpose  of  caifj* 
mg  Ae  same  brieks,  stone,  &e.  &c«,  into  and  usiag  thesasae 
in  and  upon  the  s|ttd  other  close,  aboYe  supposed  to  hare  beea 
done  by  the  defendant: — ^he,  the  defendant,  said,  that  the 
owners  and  oceupierB  of  Ae  said  other  dose  in  those  pleas 
mmtioned,  long  before,  and  until,  and  at  the  time  of  the 
making  of  the  grant  and  conveyance  in  those  pleas  men- 
tioned, were  used  and  accustomed  to  use  tibe  same  ways 
to  go  and  pass  by  themselres  and  their  servants,  and  with 
biases,  in  and  through  the  said  ways  in  those  pleas  in  that 
behalf  mentioned,  ftom  the  said  street  and  highway  there> 
in  mendoned,  into,  through,  over,  and  along  the  said  close 
in  which,  tte.  unto  and  into  the  said  other  dose  for  ail 
lawful  purpo8e$  whatsoever ,  for  which  they,  as  such  own* 
ers  and  occupiers,  had  occasion  so  to  go  and  pass;  for 
which  reason,  the  defendant,  at  the  said  times  when,  &c. 
in  the  new  assignment  mentioned,  being  times  when  he, 
the  defendant,  was  so  seised,  and  was  such  occupier  as  in 
those  pleas  mentioned,  did  use  the  same  ways  in  those 
pleas  mentioned,  to  go  and  pass,  and  did  go  and  pass 
in  and  through    the  same,  with  the  said  horses  laden 
wUh  and  canymg  the  same  tricks,  stone^  &c.  &c.  for 
flie  purpose  of  cairying  the    same  bricks,  stone,  &e. 
ftc  from  the  same  street  and  highway,  mto,  Arough, 
over,  and  along  the  said  dose  in  which,  &c.  unto,  into, 
and  using  Ae  same  in  and  upon  the  said  other  dose,  for 
building  in  and  upon  the  same,  a  certain  building,  which 
he  then  had  occasion  as  such  owner  and  occupier  thereof 
lo  build  diereon,  bebig  then  and  there  Irnieful  purposes,  for 
whidi  he  had  as  such  owner  and  occupier  of  the  said  other 
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close  at  those  several  times  occasion  to  use  the  same  ways  in 
those  pleas  in  that  hehalf  mentionedi  as  he  lawfully  might, 
and  this,  &c.  wherefore,  &c. 

The  plaintiff  as^  to  the  second  plea  of  the  defendant 
as'  to  so  much  of  the  said  trespasses  by  the  plaintiff 
above  newly  assigned,  after  protesting  that  the  same  plea 
was  whoUy  insufficient  in  law,  nevertheless,  for  repli- 
cation in  this  behalf,  the  plaintiff  said  that  the  owners 
and  occupiers  of  the  said  other  close,  in  the  said  second 
and  third  pleas  mentioned,  were  not  before  or  until  or  at 
the  time  of  the  making  of  the  grant  and  conveyance  in  those 
pfeas  mentioned,  used  and  accustomed  to  use,  and  in  fact 
did  not  use  the  said  ways  in  the  said  second  and  third 
pleas  mentioned,  to  go  and  pass  in  and  through  the  said 
ways,  in  the  said  second  and  third  pleas  in  that  behalf 
mentioned,  from  the  said  street  and  highway  therein  re- 
spectively mentioned,  into,  through,  over,  and  along  the 
said  close,  in  which,  &c.  unto  and  into  the  said  other  closes 
therein  respectively  mentioned  with  horses  laden  with  and 
carrying  bricks^  stone,  earth,  Sfc.  Sfc.  and  other  maie^ 
rials  for  building,  and  this,  &c.  wherefore,  &c. 

To  this  replication  the  defendant  demurred  specially,  and 
assigned  for  causes,  that  the  matters  therein  contained  were 
no  answer  to,  and  were  entirely  irrelevant  to  the  plea  of  the 
defendant,  to  which  the  same  were  so  pleaded;  that  the  re- 
plication did  not  traverse  and  deny  or  confess  and  avoid  the 
matters  contained  in  the  same  plea,  or  any  of  them ;  that 
the  plaintiff  had  by  his  same  replication  denied  and  at- 
tempted to  put  in  issue  matters  not  contained  or  alleged 
in  the  plea  of  the  defendant,  that  is  to  say,  that  the  owners 
and  occupiers  of  the  said  other  close  in  the  said  second 
and  third  pleas  mentioned,  were  before  or  until  or  at  the 
time  of  the  making  of  the  grant  and  conveyance  in  those 
pleas  mentioned,  used  and  accustomed  to  use,  and  in  fact 
did  use  the  said  ways  in  the  said  second  and  third  pleas 
mentioned,  to  go  and  l^ass  in  and  thfough  the  said  ways  in 
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those  pleas  mentionedi  from  the  said  street  and  highway       .^^^ 
therein  respectively  mentioned^  into^  through,  over^  and      Tricrit 
along  the  said  close  in  which,  &c.  unto  and  into  the  said     TsAfrvAU.. 
other  close  therein  respectively  mentioned,  with  horses 
laden  with  and  carrying  bricks,  stone,  &c.  &c.  and  other 
materials  for  building ;  and  that  the  denial  of  those  mat- 
ters was  no  answer  to,  but  wholly  foreign  and  irrelevant 
to  the  plea  of  the  defendant  by  him  secondly  above  plead- 
ed, as  to  BO  much  of  the  sfud  trespasses  by  the  plaintiff 
above  newly  assigned,  as  is  in  the  introductory  part  of 
that  plea  mentioned.    The  plaintiff  joined  in  demurrer. 

The  cause  now  came  on  for  argument,  when  Mr.  Ser« 
jeant  Taddy  in  support  of' the  demurrer,  submitted  that 
the  replication  to  the  defendant's  second  plea  to  the 
new  assignment  was  bad,  because  it  traversed  a  fact 
which  the  plea  did  not  allege,  viz»  that  the  former  owners 
used  the  way  in  question  with  horses  carrying  bricks,  &c. 
or  building  materials ;  the  plea  only  alleging  that  Honor 
Bowden  used  it  with  horses  for  all  lawful  purposes,  and 
therefore  that  the  defendant  used  it  with  horses  carrying 
bricks,  &c.  The  replication  ought  to  have  been  either 
that  the  former  owners  did  not  use  the  way  with  horaes  for 
all  lawful  purposes,  or  that  the  purpose  for  which  the  de^ 
fendant  used  it,  viz.  with  horses  carrying  bricks,  was  not 
a  lawful  purpose.  The  proper  course  for  the  plaintiff  to 
have  pursued,  would  have  been  either  to  have  traversed 
the  fact,  that  the  former  owners  used  the  way  for  all  law<- 
ful  purposes,  or  to  have  demurred  to  the  plea,  if  the  use 
by  the  defendant,  viz^  with  horses  carrying  bricks,  was 
not  a  lawful  purpose. 

Mr.  Serjeant  L/Owes,  in  support  of  the  replication  con- 
tended, that  there  having  been  an  unity  of  seisin  in  Honor 
Bowden,  who  granted  the  close  in  question  to  the  plaintiff, 
except  a  pathway  six  feet  wide,  for  the  owners  and  occu- 
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-^^  '  V^'^^  of  the  other  dose  to  go,  return  ^  and  pass,  as  they  had 
TaioKBT  been  theretofore  used  aad  accustomed  to  do ;  the  question 
XmmAtu  upon  the  whole  of  the  pleadings  was,  whether  the  defendant 
had  used  the  way  conformably  with  the  terms  of  that  ex- 
ception. It  is  quite  clear,  that  it  was  not  a  general  but 
m»ely  a  qualified  right  to  use  the  way  as  former  owners 
had  been. used  aaod  accustomed  to  do;  thereforCi  whether 
they  had  been  accustomed  to  use  it  with  horses  laden  with 
bricks  and  building  materials,  was  a  traversable  fiict  under 
the  orijpnal  exception.  It  is  equally  clear  that  the  grant 
must  be  modified,  for  it  might  be  highly  inconyenient  that 
the  way  should  be  used  by  horses  laden,  although  the 
grantor  might  not  have  objected  to  allowing  persons  on 
horse-back  or  horses  unladen  to  have  passed.  The  plain- 
tiff by  his  new  assignment  admitted  that  the  defendant  might 
have  aVight  of  way  for  particular  purposes,  ris.  for  horses 
unladen,. but  that  he  had  used  it  with  horses  carrying 
bricks ;  the  new  assignment  therefore  was  consistent  with 
the  right  of  way  as  set  out  by  the  defendant  in  his  second 
plea,  but  stated  that  the  defendant  had  not  used  the  way 
as  the  former  owners  and  occupiers  had  been  accustomed 
to  use  it,  viz.  in  conformity  to  the  exception  as  set  out  in 
that  plea.  The  defendant  in  his  plea  to  the  new  assign- 
ment, ought  to  have  averred  that  they  under  whom  he 
daimed,  had  been  accustomed  to  use  the  way  with  horses 
carrying  bricks ;  and  by  his  stating  that  they  were  accus- 
tomed to  use  the  way  for  all  lawful  purposes,  it  was  a  de- 
parture from  the  plea  in  which  it  was  stated  that  they 
were  accustomed  to  use  it  by  themselves  and  their  servants, 
and  with  horses ;  and  the  plaintiff  has  replied  that  the 
owners  or  persons  under  whom  the  defendant  claims,  did 
not  use  the  way  as  he  had  done,  viz  with  horses  laden 
with  bricks  and  building  materials.  The  mispleading,  if 
any,  is  with  the  defendant,  as  he  ought  to  have  averred  in 
his  plearto.the  new  assigoment,  that  the  owners  andoiscu- 
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piers  of  his  close  were  accustomed  to  use  the  way  with      ^IftM-, 
horses  carrying  bricks.  Tkiour 


Lord  Chief  Justice  Best. — It  seems  to  me  that  it  is  im- 
possible to  support  the  plaintiflT's  replication  to  the  de* 
fendant's  plea  to  the  new  assignment.  If  the  exception  in 
the  second  plea  must  be  considered  as  a  qualified  or  re- 
strictive exception,  it  might  be  confined  to  horses  only, 
and  if  so,  a  man  would  not  be  justified  in  riding  on  horse- 
back, as  the  animal  in  such  a  case  might  be  said  to  be 
laden*  The  defendant  in  his  plea  to  the  new  assignment 
has  repeated  that  the  former  owners  and  occupiers  of  the 
dose  were  used  and  accustomed  to  pass  by  themselves  and 
their  servants  with  horses  for  all  lawful  purposes.  The 
plaintiS*  should  have  taken  issue  on  that  plea,  by  stating 
that  the  defendant  and  those  under  whom  he  claimed  had 
not  a  right  to  use  the  way  for  all  lawful  purposes,  and  then 
the  question  would  have  been,  whether  the  carrying  build- 
ing materials  was  a  lawful  purpose  or  not;  and  it  is  quite 
clear  that  a  person  cannot  have  a  right  of  way  for  an  un- 
lawful purpose,  viz.  for  the  purpose  of  committing  a  rob- 
bery;  it  therefore  appears  to  me  that  this  replication  can- 
not be  supported. 

Mr.  Justice  Park. — If  a  person  claims  a  right  of  way 
for  carriages,  it  will  apply  to  those  whibh  are  laden  as  well 
as  those  which  are  not ;  and  for  the  reasons  assigned  by 
my  Lord  Chief  Justice,  I  concur  with  him  in  thinUng 
that  the  replication  in  question  is  bad. 

Mr.  Justice  BuaaouoH. — The  exception  in  the  original 
grant  to  the  plaintiff  was  of  a  way  six  feet  wide,  which 
was  sufficient  to  allow  a  horse  to  pass,  although  it  might 
he  laden  with  building  materiak.  The  new  assignment  * 
must  be  considered  in  the  nature  of  a  new  declaration^  and 
to  which  the  defendant  has  pleaded,  that  the  persons  un-^ 
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-j^^-  ^®'  whom  he  claims  were  accustomed  to  use  the  way  for 
TfticKBT  all  lawful  purposes,  and  this  appears  to  me  to  fall  substan- 
Yeamdall.  tially  within  the  exception.  The  plaintiflT  might  either 
have  demurred  or  denied  the  defendant's  right  and  those 
under  whom  he  claimed,  to  use  the  way  for  all  lawful  pur- 
poses ;  instead  of  which  he  merely  traversed  their  right  to 
use  it  with  horses  laden  with  bricks  and  building  materials ; 
and  it  cannot  be  contended  for  a  moment, .  that  such  an 
user  amounts  to  an  unlawful  purpose. 

Judgment  for  the  defendant. 


TWfdWy. 

Jtfay  iiiA.  Truslove  v.  Burton. 

Where  the  J.  His.wRs  an  action  of  trespass,  and  came  on  to  be  tried 
ihldett?.  l>efore  Lord  Chief  Justice  MboU  at  Cambridge,  at  the 
iTiJdmbSr  '3™'""®'  Assizes,  1823,  when  the  plaintiff  not  being 
the  piaintiiTs  prepared  to  prove  a  private  act  of  Parliament  by  an  ex- 
the  printed  copy  Rmined  copy  Compared  with  the  original  roll  in  the  Par- 
^Pari£S^r  ^™«>**  Office,  his  Lordship  directed  a  nonsuit.  It  ap- 
ihouid  be  re-  peared,  however,  that  the  plaintiff's  attorney  had  instruct- 
dence,  without  cd  Dis  agcuts  m  town  to  apply  to  those  of  the  defendant 
Held,  t£tu  previously  to  the  trial,  and  that  they  had  obtained  an  ad- 
JL*^*"***^"  mission  from  them  that  the  printed  copy  of  the  act  should 
handwriting  of  be  admitted  and  taken  as  sufficient  evidence,  without  the 
admiiaion  haT-  production  of  formal  proof.  Under  these  circumstances 
!2LiAto,"I!25  Mi^Serjeant  PeU,  in  the  last  Michaelmas  term,  obtained 
under  the  lanc-  a  rule  uisi  that  this  nonsuit  miffht  be  set  aside  and  a  new 

tion  of  the  de-       ,  ^ 

fendant'i  attor->   trial  granted. 

nej.  . 

Mr.  Serjeant  Faughan  now  shewed  cause,  and  submit- 
ted that  although  the  defendant's  agents  had  admitted  that 
the  printed  copy  of  the  act  might  be  given  in  evidence  aX 
the  trial,  still  that  the  plaintiff  could  not  be  entitled  to  re- 
cover, unless  he  had  been  prepared  to  prove  the  hand- 
writing  of  the  agents  to  such  admission. 
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Bot  die  Court  held  that  the  pttrof  of  socfasigiutiiievM  ^i»»^ 
uuiecessuy;  nororalddiedefeodjjit  in  jiBtioe  reqoiie  h, 
and  moie  partknlazlj  so,  as  the  adnussioiis  had  heen  en- 
tered into  &mil>E(lr,  and  8%ned  bj  an  atloiiiej  of  the  Coiirt» 
and  should  dieiefefe  have  been  eonfinned  by  the  defend- 
ant*! attorney  at  the  triaL 

Role  abaohite. 


Mm^liUL 


Sher&att  r.  Flot£K. 

jM E.  SerjeantPelf,  on  thefcrt  day  of  dus  Tenn,  obtained 
a  Tuk  mst  that  an  esonerclKrniicht  be  entered  on  the  bail- 
piece  in  this  cause,  on  an  affidavit  which  stated  that  the  agunstadefend- 
defendant  was  arrested  on  the  28th  of  January,  \S23,  on  ^^uwJoT^ 
a  capias  ad  rapamdemdmm  issued  out  of  this  Court  for  a  ^^  GMffT^'" 
(debt  of  75602.  that  bail  were  put  in  and  justified  on  the  King**  Bench, 
4th  of  J^ebruary  foDowing;  that  the  recognisance  wa9  filed  ^lent  of^uiu' 
and  judgment  signed  and  entered  up  on  the  10th  otMay;  ^^^^^^^ 
and  that  on  the  15th  a  writ  of  error  was  brought  in  the  «nd  he  after- 
King*s  Bench,  and  that  on  the  25th  of  Notember  following  writ  of  error  to 
the  judgment  of  this  Court  was  affirmed ;  upon  which  a  ^l^^  ^ 
further  writ  of  error  was  brought  in  the  House  of  Lords,  pending  sixh 

^  wnt  surrender- 

and  a  rule  to  transcribe  serred  on  the  3d  of  February  ed  hmueir  in 

dttciianEe  of  nia 

but,  and  which  writ  was  still  pending;  that  the  defendant  haiitotheJ:iiv'« 
having  surrendered  to  the  King^s  Bench  prison  in  dis*  ^H^y^'^' 
chanre  of  his  bail,  and  notice  of  render  having  been  duly  t}»f»>«i^er«en- 

*  '  t  1       tided  tohave  an 

aerved  fi>r  the  purpose  of  exonerating  them,  they,  on  the  e<Merf<«ren- 
3d  of  jfyril  last,  applied*  to  Lord  Gifford,  the  then  Chief  |^i  pj^,  „ 
Justice  of  this  Court,  for  leave  to  enter  an  exoneretur  on  *•  '•?f°M 

'  lanceof  hail 

the  bail-piece,  when  his  Lordship,  considering  that  he  ^  f^^^ 
had  no  authority,  as  the  proceedings  were  removed  to  the  where  the  ac- 
Court  of  King*s  Bench,  recommended  an  application  to  anycOTimM^"; 
bemade  to  one  af  the  Judges  of  that  Court.  That  such  ap-  »»*  that  the  de- 

°  '^     fendant  having 

been  rendered 
to  the  Kmg*M  BtiuA  Prison,  ike  terms  of  the  recognisance  could  not  be  complied  with,  as  that  Court 
would  not  allow  him  to  be  delivered  up  or  transfei-red  to  any  other  custody. 

VOL.  IX,  r 
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ISSi-  plication  waft  accordingly  made  to  Lord  Chief  Justice  Ah- 
Sberratt  botif  at  chambers,  on  the  9th  of  April  last,  when  he  also 
floyek.  declined  to  interfere,  and  requested  that  an  application 
might  be  made  to  this  Court. — Under  these  ckcumstaBces, 
the  learned  Serjeant  contended  that  the  bail  were  entitled 
to  be  relieved  by  having  an  exaneretur  entered  <m  the 
bail-piece,  as  the  recognizance  was  filed  and  still  remained 
in  this  Court. 

Mr.  Serjeant  Taddy  now  shewed  cause,  and  submitted, 
first,  that  the  only  course  to  be  pursued,  was  to  send  tiie 
bail  piece  by  mittimus  to  the  Court  of  King*s  Benchj  be- 
cause the  record  having  been  removed  there  by  a  writ  of 
error,  the  cause  in  this  Court  was  altogether  at  an  end, 
and  until  the  record  should  come  back  or  be  restored,  this 
Court  could  not  act  upon  it ;  for  in  Sampayo  v.  De  Pay- 
ba,  Mr*  Justice  Oibbs  said  (a),  "  that  when  there  is  a  writ 
of  error  operative  in  judgment  of  law,  the  record  here  is 
gone ;  that  is  to  say,  as  soon  as  the  writ  of  error  has  ope- 
rated, the  record,  though  it  remain  in  this  Court,  is  mere 
paper,  and  is  as  much  destroyed  as  if  thrown  into  the  fire*** 
So  here,  all  the  proceedings  in  the  cause  were  completely 
removed  before  another  tribunal. — Secondly,  this  Court 
cannot  order  an  exaneretur  to  be  entered  on  the  bail 
piece,  unless  the  terms  of  the  recognizance  had  been  com- 
plied with,  or  it  had  become  impossible  to  have  done  so, 
as  in  the  case  of  persons  who  were  actually  sent  out  of 
the  country  under  the  alien  act.  Here,  however,  the  re- 
cognizance might  have  been  complied  vrith,  as  it  was  to 
render  the  defendant  to  the  Fleet  Prison,  instead  of  which 
he  has  been  rendered  to  the  King*s  Bench,  and  he  might 
be  rendered  to  the  former  prison  at  any  future  period.  In 
Polkein  V.  Critico{b),  the  Court  would  not  allow  an  exone- 
retur  to  be  entered  on  the  baO  piece,  on  the  ground  that  the 

(a)  6  Ttimt  85.  {b)  13  East,  457. 


to  be  acBfrMi  oftlw  .  <"**• 
«he  abi  act,  4»Cm.  3,  c  155,  M  he  9til 
in  tim  tamtry  and  wn^kt  poBibijt  be  wt  al 
And  in  ffi^iiii  x.  Timpk,  Loni  C.  J. 
6iU>  Biid(«),  «tl^  the  jppBertka  m  Fmlkimx.  CM- 
<He  'was  icfiiMiapMi  Ae  priaople,  thatvfaeie  there  k 
a  poHuiiity  of  a  deKniHHl  BOB^  plaoM  m  a  enHbtsm  m 
wbidk  be  auiy  be  suiiuufcud  m  discbeige  off  bis  bafl,  tbe 
Coart  iriB  not  order  a«  iJwtKilir  to  be  ttcit.d  on  the  baii 
piece,  bvCwfltgianftdulfelieftotbebaii  only  meases  wbef« 
die  ikiftnJinr  is  phced  ineuufeiaMy  out  of  tbeir  leadi.'' 
As,  ihcwfate,  tbe  dpfciMJanr  m  tbis  case  shocM  hate  beea 
lendeiod  to  tbe  J61m<  iVisos  in  the  first  iwtMce,  or  ni^ 
be  beieafier,  the  terns  of  the  secoj^aiismii  migbf  evcatii- 
aDj  be  complied  widi. 

Lord  Chief  Justice  Best. — Two  questions  bave  been 
nosed  in  this  casey^/Ersf ,  whether,  under  the  circumstances, 
this  is  die  proper  Court  to  iHnch  an  application  ought  to 
have  been  msde  for  entering  sn  exonereiwr  on  the  bail 
piece;  in  answer  to  which,  I  smofopini<m,  that  it  is  the  only 
fit  tribunal,  as  the  recognisance  stiU  remains  here.  As  to 
sending  the  bail  piece  by  mittimus,  or  any  other  process, 
into  the  Court  of  King's  Bench,  I  think  we  have  no  power 
to  do  so^  and  that  thb  Court  alone  must  decide  whether 
the  exctserttur  ought  to  be  watered  or  not.  I  subscribe 
to  the  doctrine  of  the  late  Lord  Chief  Justice  Gt&ftfin  the 
case  ai  Sampayo  y.  2>e  Payba,  that  where  the  record  is 
gone,  the  Court  cannot  interfere ;  an  J  although  the  record 
in  tlus  case  has  been  remoTed  by  a  writ  of  error,  yet  the 
recognizance  still  remains  here,  and  may  be  dealt  with  by 
the  Court  accordingly.  But  secandfy,  it  has  been  said, 
that  eren  supposing  this  Court  has  jurisdiction  over  the 
recognizance,  still  that  we  ou^t  not  to  exercise  it,  inas- 

(a)  5  Taunt.  511. 
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much  as  the  terms  or  condition  of  such  recognizance  have 
not  been  performed  or  complied  with^  as  the  defendant 
has  not  been  rendered  to  the  Fleet  Prison;  but  it  has 
been  admittedi  that  if  it  appear  to  be  impossible  that 
the  terms  of  the  recognizance  could  be  complied  with^  this 
Court  might  then  interfere.  It  appears  to  me,  that  this 
Court  cannot  allow  any  proceedings  to  be  taken  on  the  re- 
cognizance elsewhere;  and  it  then  falls  within  the  princi- 
ple of  its  being  imp&ssible  to  comply  with  the  terms  of  it, 
as  the  defendant  can  never  be  rendered  to  the  fket  Pri- 
son, as  he  has  already  surrendered  himself  to  the  marshal 
of  the  King^s  Bench;  and  as  he  is  by  so  doing  within  the 
jurisdiction  of  that  Court,  they  will  not  allow  him  to  be  de- 
livered up  or  transferred  to  any  other  custody. 

Mr.  Justice  Park  and  Mr.  Justice  Burrouoh  concur- 
ring, 

Rule  absolute. 


MayWik. 

A  custom  of 
barring  estates 
tail  in  copyholds 
by  surrenderi 
inay  subsist  con- 
currently with  a 
custom  to  bar 
such  estates  by  a 
recovery  in  the 
Lord's  Court: 
Where,  there- 
fore, it  was  left 
to  the  Jury  to 
•ay,  whether  the 
custom  was  to 
bar  by  recovery 
or  surrender, 
without  stating 
to  them  that  such 
customs  might 
be  concurrent 
and  consistent 
with  one  ano* 
ther,  the  Court 
granted  a  new 
trial. 


Doe  on  the  demise  of  Wallhbad  v.  Ossingbrooke. 

X  HIS  was  an  action  of  ejectment.  At  the  trial,  before 
Mr.  Baron  Garrow,  at  the  Sumnter  Assizes  at  Notting- 
ham, 182S,  the  lessor  of  the  plaintiff  claimed  certain 
copyhold  premises  as  devisee  in  tail  under  the  will  of  his 
grandfather,  William  Wallhead,  made  in  1731; — and 
the  only  question  was,  whether  a  custom  existed  within 
the  copyhold  manor  of  CoUingham  Northby  and  South' 
hy  in  the  county  of  Nottingham,  to  bar  entails  by  surren- 
der, as  well  as  by  a  recovery  suffered  in  the  Court  of 
the  lord  of  that  manor. — On  the  part  of  the  lessor  of 
the  plaintiff,  it  was  contended,  that  the  custom  was  to  bar 
by  recovery  only ;  and  forty-seven  instances  were  adduced 
of  entails  having  been  so  barred. — ^For  the  defendant,  it 
was  insisted,  that,  although  there  existed  a  custom  to  bar 
by  recovery,  yet  that  there  was  also  a  custom  to  bar  by 
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surrender ;  and,  as  evidence  of  this  custom,  seven  instances 
were  proved  of  aitaik  having  been  so   barred.      The     walukao 
learned  Baron  left  it  to  the  jury  to  say,  whether  the  cus*  *• 

torn  was  to  bar  by  recovery  or  surrender.  They  found 
that  the  custom  was  to  bar  by  recovery,  and  according- 
ly gave  a  verdict  for  the  lessor  of  the  plaintiflp. 

Mr.  Serjeant  7\id(fy  in  the  last  Michaelmas  Term,  ob- 
tained a  rule  fdsi  that  this  verdict  might  be  set  aside,  and 
anew  trial  granted;  and  submitted,  that  itshould  have  been 
left  to  the  jury  to  say,  whether  the  two  customs  of  barring 
entails  by  surrender  and  by  recovery,  might  not  exist  toge- 
ther, so  as  to  be  concurrent  customs,  and  consistent  with 
each  other;  or  that  the  jury  might  have  misunderstood  the 
summing  up  of  the  learned  Judge,  and  found  a  verdict 
for  the  plaintiff,  on  the  ground  that  the  majority  of  in- 
stances were  by  recovery.  There  was  no  evidence  to  es- 
tablish a  custom  of  barring  by  recovery  only;  and  he  re- 
lied on  the  cases  of  Doe  d.  Daxmcey  v.  Dmincey  (a),  and 
JBverall  v.  SmaUey  (i),  to  shew  that  there  might  be  con- 
current customs  in  a  manor  to  bar  entails  of  copyhold  by 
recovery  or  by  surrender* 

Mr.  Serjeant  Fhughan  now  shewed  cause,  and  observ- 
edj  that  although  there  might  be  two  concurrent  customs, 
and  though  iniloed.  Bermeit  v.  J^ery{c\  a  single  instance 
of  a  surrender  in  fee  by  tenant  in  special  tail  of  a  copyhold 
estate,  was  deemed  evidence  to  prove  a  custom  within  the 
manorto  bar  entails  by  surrender,  although  one  instance  was 
proved  of  a  recovery  suffered  by  the  tenant  in  tail  to  bar 
the  entail,  yet  Mr.  Justice  Dampier  there  said,  (d)  *'  that  if 
frequent  instances  of  barring  by  recovery  had  been  proved, 
which  is  inconsistent  with  the  mode  by  surrender,  there 

(a)  7  Taunt.  674.  (&)  1  Wils.  26.  S.  C.  2  Stra.  1 197. 

(c)  2  Mau.  &  Selw.  92.  (d)  Id.  93. 
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088INGBROOKE. 


J^^  wovdd  hare  faeen  weight  in  the  argnnent ;  but  that  whera 
Doe  d.  there  is  audi  a  paucity  of  ipstanceis  in  eadi  mode,  it  only 
^"T'"  proves  that  jJbablythe™  were  very  few  entail..-  And 
here,  as  diere  were  forty-seven  instances  in  the  one  case» 
ajnd  only  seven  in  the  odier,  it  was  propeily  left  to  Ae  jury 
to  say,  whether  iJie  custom  was  to  bar  by  recovery  or  sur* 
render,  and  they  have  drawn  a  right  conclusion. 

Lord  Chief  Justice  Best. — ^The  learned  Baron  left  it  to 
the  jury  as  a  fact,  whether  tibe  custom  was  to  bar  by  reco* 
very  or  sunpender,  without  stating  to  them  that  they  might 
be  both  good  and  consiatent  with  one  aoofeber.  It  should 
have  been  left  to  them  to  aay,  whether  ba<^  customs  nught 
not  be  eo-eval  or  stand  together.  I  am  therefore  of  opin- 
ion that  there  must  be  a  n^w  trial. 


Mr.  Justice  Park. — I  ooxicnr  with  my  Lord  Chief  Jus- 
tice in  thinking  that  this  case  waa  not  properly  left  to  the 
jury.  In  Boe  cL  BettneHr.  Jeffefj^,  there  was  only  one  in- 
stance of  a  recovery  having  been  suffered;  and  in  Doe  d* 
Wigbiwkk  V.  Truty  (a),  where  there  were  fifty-seven  in- 
stances of  barring  by  recovery,  and  only  nine  by  aurren- 
der^  Lord  Chief  Justice  De  Grey  said  (i),  "  that  a  custom 
to  bar  by  surrender  only,  was  auffiment,  ivheire  there  was 
no  custom  to  exdude  it.  And  in  EveraU  v*  Smallej^, 
Mr,  Justice  Deni»W  sai4  {c)^  ^  nothing  is  more  clear  Ifhan 
that  a  tenant  in  tail  of  a  copyhold  may  bar  fais  issue  by 
surrender ;  and  where  ^lere  may  be  a  real  action,  there 
may  be  a  recovery.  That  a  surrender  and  recovery  are  only 
4wo  different  ccmveyances,  and  it  might  as  well  be  said  that 
at  conmipnlaw,  where  there  is  a  fine,  that  will  bar  the  issue 
as  well  as  a  recovery,  and  that,  therefore,  one  of  them  must 
be  void :-— a  surrender  is  a  more  natural  way  of  conveying 

(a)  2  Sir  Wm.  Bl  944.  (6)  Id.  947.         (c)  L  WU«.  27. 
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copyholdfl  fhMB  a  leo&nsiy,  and  he  could  not  see  any  use  a       ^^^^ 
lecorery  was  of,  bat  only  to  create  greater  expcnce."  '^**  *• 

BIr.  Jnatioe  BomaoueB— The  case  of  EveraU  t.  Smat^  o-ihqmooce, 
ley  is  dedsive  to  shew,  that  customs  to  har  entails  of 
copyholds  by  recovery  or  soirender  aH^  concuftent,  and 
that  the  one  cannot  be  preferred  to  the  other;  and  al- 
though a  snrrmder  may  be  the  cheapest  mode,  yet  that 
both  customs  may  exist  together;  and  consequently,  it 
diould  have  been  left  to  the  jury  to  say,  whether  the  cu^ 
toms  of  barrfaig  estates  tail  indib  particular  manor  by  sur- 
render or  recovery  were  concurrent  or  not.  The  rule 
therefore  for  a  new  trial  must  be  made 

Absolute. 


Ryland,  Esq.  V.  Lavender  and  two  Others.  Tf*e«I«y, 

M  HIS  was  an  action  of  debt  on  bond,  in  the  penal  sum  of  whero  the  de- 
10,000/.,  and  brought  by  the  plaintiff,  as  late  sheriff  of  ^^^""^J^^ 
the  county  of  Worceiier.  against  the  defendant,  Lavender ^  g»oi,  covenanted 

^  ^^  by  indenture 

as  the  keeper  of  the  gaol  of  that  county,  and  the  two  other  with  the  sheriff, 
defendants,  as  his  sureties.  The  defendants  craved  oyer  of  thi!?^V?that*he 
the  condition,  which  was,  that  if  the  defendant  Lavender,  7»«J*  PJ'!!?"'*" 

'  '  ly  attend  the 

his  heirs,  executors,  or  administrators,  did  and  should  asnaes  and  ge- 
neral ouarter 

w^U  and  truly  observe,*)  perform,  fiilfil  and  keep,  all  and  tenionsorthe 
singular  the  covenants,  provisoes  and  agreements  whatso-  ^^^riaonen^'^' 
ever,  which  on  his  part  and  behalf  were  to  be  observedi  ^^V^  ordered 

*  ^      to  be  removed 

performed,  fulfilled  and  kept,  and  comprised  in  a  certain  byftafteMcor- 

put,  safely  and 
without  escape, 
from  the  gaol,  to  such  place  as  the  writ  should  direct;'* — and  the  defendant  and  two  sureties  gave  the 
shttUr  a  bond  for  the  Sue  performance  of  sudi  coyenants;  and  the  former  being  hi  attendance  at  the 
quarter  aessions,  the  sheriff,  on  receiving  a  writ  of  habeas  corpus  for  the  removal  of  a  prisoner,  cU- 
lecled  a  wammt  for  that  purpose  to  the  defondant  and  /.  S.,  **  by  him  (the  sheriff)  for  that  time 
only  thereto  specially  appointed ;"  and  /.  S,,  who  was  the  defendant's  turnkey,  proceeded  with  the 
pTitoner  towards  the  place  of  destination,  but  allowed  him  to  escape: — Held,  that  the  sheriff  having 
specially  directed  the  warrant  to  J.  S,  and  appointed  him  for  that  particular  purpose,  that  neither 
the  defendant  nor  his  sureties  were  liable  in  an  action  brought  by  the  sheriff  on  the  bond  for  a 
tattadi  of  the  eownnita  contained  In  the  indenture  by  the  defendant  n  gaoler. 


Lavender. 
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indenture  of  covenant^  bearing  even  date  with  the  bond,  and 
made  between  the  plaintiff  of  the  one  part,  and  the  de- 
fendant Lavender  of  the  other;  and  if  the  latter  should 
in  all  things  demean  himself  according  to  the  true  intent 
and  meaning  of  the  indenture,  the  bond  was  to  be  void.^ — 
Pleas,^^^,  non  est  factum^  on  which  issue  was  joined. 
Secondly,  that  the  indenture  in  the  condition  mentioned, 
was  made  on  the  16th  February,  18S2,  between  the  plain- 
tiff of  the  one  part,  and  the  defendant  Lavender  of  the 
other,  and  which  said  indenture  was  in  the  custody  of  the 
plaintiff,  and,  therefore,  that  the  defendants  could  not 
produce  it ;  and  which  witnessed,  (among  other  things),  that 
the  plaintiff,  as  sheriff  of  Worcester,  had  nominated,  de« 
puted  and  appointed  the  defendant  Lavender  to  be  gaoler 
or  keeper  of  the  said  gaol; — in  consideration  whereof,  he 
thereby  covenanted  with  the  plaintiff,  his  executors)  ad- 
ministrators and  assigns,  that  he.  Lavender,  his  heirs,  &c. 
should  and  would  during  so  long  time  as  he  should  be 
gaoler  or  keeper  of  the  said  gaol  under  the  plaintiff  as 
sheriff,  well  and  truly  keep  the  said  gaol  or  prison,  and  all 
such  persons  as  then  were  deUvered  to  him,  or  thereafter 
should  be  deUvered  or  committed  to  his  custody  or  the 
custody  of  his  deputy,  or  to  the  custody  of  the  said  sheriff 
or  his  under-sheriff,  or  deputy,  and  the  said  persons  should 
detain  and  keep  in  safe  custody  without  any  escape,  and 
have  them  forthcoming  until  lawfully  acquitted  or  discharg- 
ed, and  should  not  permit  any  person  committed,  without 
bail  or  mainprise,  to  go  at  large  out  of  the  prison,  unless 
by  legal  warrant  or  process;  and  should  and  would  suffi- 
ciently save,  keep  harmless  and  indemnified  the  plaintiff, 
bis  under-sheriff,  and  deputy,  firom  and  against  aU  finea, 
amerciaments,  actions,  debts,  judgments,  executiona, 
charges,  losses,  damages,  and  payments  of  money  which 
he  or  either  of  them  might  sustain  by  reason  of  the  es- 
cape of  any  prisoner  or  prisoners,  or  by  permitting  any 
of  them  to  go  about,  or  by  letting  any  of  them  out  of 
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or  from  the  gaol  or  custody  of  the  defendant  Lavender  .^^^ 
or  his  deputy,  or  for  or  by  reason  of  any  default  or  neg- 
ligence in  keeping  the  prison  or  prisoners,  or  by  reason 
of  not  receiving  any  prisoners  lawfully  tendered  to  the 
custody  of  the  defendant  Lavender^  or  his  deputy,  or 
for  or  by  reason  of  any  misdemeanors,  or  any  other  act 
whatsoever,  which  should  or  might  be  committed,  omitted, 
suffered,  done,  or  executed  by  the  defendant  Lavender, 
or  any  persons  under  him,  concerning  the  gaol,  and  the 
undue  and  illegal  management  thereof;  and  should  give 
his  and  their  personal  attendance  upon  the  Justices  of  the 
Peace  at  their  general  quarter  or  special  sessions^  commis- 
sioners of  oyer  and  terminer,  or  other  legal  authority ;  and 
when  required  by  the  said  sheriff,  his  under-sheriff,  or  de- 
puty, at  every  assize,  general  gaol  delivery,  and  sessions  of 
the  peace  holden  for  or  within  the  said  county  of  IVarct^^ 
ter,  and  at  all  times  when  and  wherein  his  attendance 
should  be  needful  or  required  to  do  any  service  belonghig 
to  the  sidd  offices  of  sheriff  or  gaoler,  at  every  assize  and 
general  gaol  delivery  for  the  said  county,  during  the  time 
that  the  plaintiff  should  continue  sheriff,  iSnd  a  sufficient 
guard  of  men  at  his  own  costs  and  charges,  to  guard  and 
look  to  all  such  prisoners  as  should  be  arraigned,  and  give 
his  personal  attendance  upon  the  said  sheriff,  &c.  at  the 
execution  of  all  prisoners  condemned  to  die,  or  otherwise 
to  be  punished;  and  that  he,  the  defendant  Lavender,  at 
aU  times  when  commanded  by  the  said  sheriff,  8cc.  at  the 
costs  and  charges  of  him.  Lavender,  should  and  would 
bring,  convey,  carry,  an3  re-carry  without  escape,  to  be 
examined,  all  and  all  manner  of  prisoners  before  the  said 
sheriff^  or  any  Judge  of  assize.  Justices  of  the  Peace,  and 
other  persons  lawfiiUy  authorised  within  the  said  county, 
and  also  at  his  like  costs  and  charges,  should  and  would 
bring,  convey,  carry,  and  re-carry  all  prisoners,  to  and  from 
the  gaol  of  the  county  of  Worcester,  to  any  other  place 
widun  the  said  county,  or  ehewhere,  to  him  appointed  by 
the  sidd  sheriff,  his  under-sheriff,  or  deputy,  for  the  ar- 
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^SM^  raigameBty  trial,  execution,  or  delivery  of  such  prisoners 
as  were  to  be  triedi  executed,  (Mr  delivered  within  the  said 
county  or  elsewhere;  and  that  when  any  writ  of  Aoieiwcor- 
pu8g  or  other  writ  for  the  removal  of  any  prisoner  or  prisoners, 
should  be  delivered  to  or  aerved  on  the  sheriff,  his  under-- 
sheriff, or  deputy,  or  up<Hi  the  said  gaoler ;  he,  the  said 
gaoler,  should  and  would  at  all  times,  by  the  commandment 
or  appointment  of  the  said  sheriff,  his  under-aheriff,  or 
deputy,  bring,  convey,  carry,  and  re^carry  safely  and  with* 
out  escape,  all  prisoners  to  and  from  the  gaol  of  the  said 
county  of  fforcester,  to  such  Court  or  place  as  such  writ 
should  direct,  and  should  not  voluntarily  or  negligently 
set  at  hberty  any  prisoners  committed  to  his  custody  with- 
out the  discharge  of  the  said  sheriff,  &c.  under  the  seal  of 
his  office;  and  further,  that  he  {Lavender)  and  all  deputies 
employed  by  him  in  and  about  the  gaol,  should  demean 
themselves  according  to  law,  and  in  such  manner  as  that  Ih^ 
said  sheriff,  &c  should  receive  no  danger,  detriment,  or  in- 
convenience thereby. 

The  defendants  then  averred,  that  Lavender  did  not  at 
any  time  after  making  the  bond,  during  so  long  time  as  he 
was  gaoler  under  the  sheriff  in  the  indenture  mentioned, 
permit  any  person,  without  bail  or  mainprize,  to  go  at  large 
out  of  the  prison,  unless  by  legal  warrant  or  process;  and 
that  he  did  not  suffer  or  permit  any  of  the  persons  during 
that  time  committed  to  his  charge  or  the  charge  of  his  de- 
puty, to  go  at  large,  or  otherwise  to  be  at  hberty  without 
the  prison,  who  were  not  bailable ;  and  that  he  did  not  at 
any  time  after  the  making  of  the  bond,  voluntarily  or  neg- 
ligently set  at  Uberty  any  prisoner  committed  to  his  cus- 
tody, without  the  discharge  of  the  sheriff  tmder  his  seal  of 
office; — and  the  plea  concluded  by  averring  a  general  per- 
formance by  Lavender,  of  all  the  covenants  in  the  inden- 
ture, which  on  his  part  and  behalf  were  to  be  observed, 
fulfiUed,  performed,  and  kept» 

To  this  plea  the  plaintiff  replied,  that  after  the  making 
of  the  bond  and  condition  thereof  and  the  said  indenture. 
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and  whilst  the  plaintiff  and  the  defendant  Lavender  were 
respectivdy  such  sheriff  and  gaoler,  to  witf  on,  &c.,  one  /&- 
boison  sued  and  prosecuted  out  of  this  Court  a  writ  of  ca^ 
fiia$  ad  respondendum  against  one  TFUUam  Tyncio//,  direct- 
ed to  the  plaintiff  as  sheriff  of  Worcester Bhire^  commanding 
him  to  take  TyndaU^  if  he  should  be  found  in  his  bailiwick, 
and  him  safely  keep,  so  that  the  said  sheriff  might  have  his 
bodj  before  his  Majesty's  Justices  at  fTestmineierj  &c  to 
answer  JSbboison  in  a  certun  plea,  &c.  which  writ  after- 
wards, and  befinre  the  delivery  thereof  to  theplaintiff  to  be 
executed,  as  is  hereinafter  mentioned,  to  wit,  on,  &c  was 
duly  marfad  and  indorsed  for  bail  for  40/*  6«.  9d.p  which 
writ  so  indorsed  was  delivered  to  the  plaintiff,  who  then 
and  firom  thenceforth  was  sheriff  of  the  county  of  ffbrces- 
ier,  to  be  executed  in  due  form  of  law; — by  virtue  of  which 
writ,  the  sheriff  made  hb  warrant  in  writing,  sealed  with 
the  seal  of  his  office,  and  directed  the  same  to  the  defen- 
dant Idwender  as  such  gaoler  as  aforesaid,  and  thereby 
commandedhim,  (amongst  other  things),  to  keep  Tyndalt, 
BO  that  the  plaintiff  might  have  his  body  before  his  said 
Majesty's  Justices  at  Westminster^  according  to  the  exi- 
gency of  the  writ,  and  delivered  the  warrant  to  Lavender 
as  such  gaoler  to  be  executed  in  due  form  of  law;  that 
before  the  delivery  of  the  warrant  to  Lavender^  2}/ndaU 
had  been  committed  to  his  custody  as  such  gaoler,  and  was 
then  a  prisoner  in  such  custody ;  that  he,  under  and  by 
virtue  of  such  writ  and  warrant,  had  and  detained  7\/ndaU 
in  his  custody  as  such  gaoler,  at  the  suit  of  Ibbotson,  for 
the  cause  of  action  in  that  behalf  aforesaid ;  and  that  al- 
though Lavender  so  being  such  gaoler  ought  to  have  safely 
kept  2^}i(ia// in  his  custody  under  and  by  virtue  of  the  said 
warrant,  until  he  should  have  been  duly  set  at  Uberty,  yet, 
that  Lwender,  afterwards,  and  whilst  the  plaintiff  and  he 
were  such  sheriff  and  gaoler  as  aforesaid,  set  jyndaU  at  li- 
berty without  the  discharge  of  the  plaintiff,  &c.  or  any  legal 
discharge  whatsoever  of  2^iidS(itf  in  respect  tatbe  said  cause 
of  action  of  lUotsan  against  Um,  contraty  to  the  condition 
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ja®4^  of  the  said  bond,  and  tenor  and  effect  of  the  indenture ; — ^by 
Rtlano  means  whereof,  the  plaintiff,  so  being  such  sheriff,  was  not 
Lavsndba«  ^^y  obliged  to  pay  to  Ibbotson  the  sum  of  70/.  125.  9d.  as 
well  foi^the  sum  so  indorsed  on  the  writ,  as  for  certain 
costs  and  charges  incurred  by  Ibbotson^  but  also  thereby 
the  plaintiff  was  obliged  to  pay  the  sum  of  100/.  in  endear 
vouring  to  set  aside  a  certain  rule  obtained  by  Ibbotson, 
requiring  the  plaintiff  as  such  sheriff,  to  bring  the  body  of 
Tyndall  into  Court,  and  in  and  about  endeavouring  to  set 
aside  a  certain  attachment  obtained  by  Ibbotson  against 
the  plaintiff  as  such  sheriff  for  not  obeying  the  said 
rule  (a). — Rejoinder  that  the  defendant  Lavender  did  not 
set  Tyndall  at  Uberty  in  manner  and  form  as  the  plaintiff 
in  his  replication  had  in  that  behalf  alleged ;  on  which  issue 
was  joined. 

There  was  a  third  plea,  in  which  the  defendants  aver- 
red, that  if  the  plaintiff  had  been  damnified,  or  received  any 
damage  or  inconvenience  by  means  of  any  of  the  covenants 
in  the  indenture  mentioned,  he  had  been  damnified  and 
received  such  damage,  of  his  own  proper  voluntary  act  and 
wrong,  and  through  his  own  means  and  default.  To  which 
the  plaintiff  demurred  specially,  and  the  defendants  joined 
in  demurrer ;  and  on  which  the  Court  had  ordered  judgment 
to  be  entered  for  the  plaintiff. 

At  the  trial,  before  Mr.  Justice  Park  at  the  Summer  as- 
sizes at  Worcester,  18S3,  it  appeared,  that  on  the  1 1  th  t/ti/y, 
18SS,  a  writ  of  habeas  corpus  was  issued  out  of  the  Court  of 
Exchequer,  directing  the  plaintiff,  as  sheriff  of  Worcester" 
shire,  to  produce  the  body  of  T^nda/Zbefore  Mr.  'RaxonWood 
at  his  chambers  in  London,  on  the  15th,  for  the  purpose  of 
shewing  why  he  should  not  be  discharged  out  of  the  she- 
riff s  custody  under  an  extent  in  aid,  he  having  given  up 
the  whole  of  his  property  to  the  Crown;  that  the  person 
who  served  the  writ  of  habeas,  paid  the  defendant  Laven- 

(a)  See  Tke  King  v.  The  Sheriff  of  Wareesiershire,  in  a  cause  of 

IbhoUon  V.  Tyndall,  7  B.  Moore,  562. 
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cbr  in  advance  the  expences  of  conyeying  J^ndall  to  jLon-  ^1884. 
don;  but  that  Laoender  being  at  the  time  of  the  service 
obliged  to  attend  with  prisoners  at  the  general  quarter 
sessions  for  VTomesitT^  which  were  then  holding,  the  war- 
rant for  the  removal  of  TyndaU  was  sent  in  a  letter  writ- 
ten  by  the  under-sheriflT,  and  addressed  to  the  defendant 
LoDendtTy  and  was  made  out  and  directed  in  the  following 
tenns,  viz.  *'  To  John  Nelson  Lavender ,  and  also  to  TFil- 
Kam  fFilliams,  for  this  time  only  by  me  thereto  speciaUy 
appointed.**  It  appeared  that  fFiUiams  was  a  turnkey  of 
the  prison  under  the  defendant  Lavender,  and  that  he 
proceeded  with  TyndaU  to  London;  and  that  whilst  he  was 
under  his  charge,  he  escaped  out  of  custody,  and  that  on 
being  afterwards  met  by  Lavender's  deputy  and  requested 
to  return  to  prison,  he  refused  to  do  so,  alleging  that  he 
had  escaped  through  the  negligence  of  the  sheriff. 

For  the  plaintiff,  it  was  contended,  that  the  defendant 
Lavender  was  liable,  as  he  had  undertaken  to  remove  pri- 
soners safely  under  writs  of  habeas  corpus,  by  the  express 
terms  of  the  covenant  in  the  indenture. 

For  the  defendants  it  was  insisted,  that  as  Williams 
had  be^i  specially  appointed  by  the  sheriff,  the  defen- 
dants were  not  responsible,  as  Lavender  could  only  be 
liable  in  his  character  of  gaoler,  and  that  his  sureties  only 
intended  to  become  answerable  for  him  in  that  character ; 
and  further,  that  he,  Lavender,  could  not  be  considered  as 
a  special  bailiff,  as  another  had  been  expressly  appointed 
by  the  sheriff  himself  for  the  purpose  of  removing  Tyn- 
iM  from  Worcester  to  London.  The  jury  found  a  ver- 
dict for  the  plaintiff,  damages  70/.  12s.  9d  Leave,  how- 
ever, was  given  the  defendants  to  move  that  it  might  be 
set  aside,  and  a  nonsuit  entered,  if  the  Court' should  be  of 
opinion  that  the  special  appointment  under  which  Wil- 
liams acted,  released  Lavender  and  his  sureties  from  their 
liability  for  a  breach  of  his  covenant  in  the  indenture. 
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Mr.  Sefjtoiit  B^eanguei  in  the  Uet  Miehmlmm  Term 
aecordingiy  obtained  &  role  nm,  bM  submittedi  in  the 
Jlrst  plaee,  that  as  the  bond  given  by  the  defendant 
Lavender  and  hia  sureties^  reialed  otAy  to  him  in  bid 
character  of  gaoler,  they,  at  all  events)  could  not  be  li- 
able or  reflpenflibk  for  the  aets  of  any  person  besides 
their  principal;  and  »econMy,  that  aa  the  plafaitiiF,  ad'she- 
ri£P^  had  appointed  WaUmms  as  a  speeittl  bailiff  to  conduct 
TSfndeM  to  London,  the  defendant  Lavender  had  done  his 
dtity  when  he  caused  hinr  to  be  delivered  over  to  fFilHenu 
for  that  purpose;  and  that  by  so  doing  he  was  relieved 
from  aU  fiivther  responsiMiity. 

Mr.  Serjeant  Pell  now  shewed  cause.^ — ^Thia  case  em* 
braces  two  points,  first,  as  to  the  construction  of  the  oon* 
dition  of  the  bond  and  terms  of  th^  covenants  in  the  in- 
denture for  the  performance  of  which  the  bond  was  given; 
and  secondly  y  on  the  form  of  the  pleadings. — ^By  the  tema 
of  the  indenture,  the  defendant,  as  gaoler,  not  only  oore* 
nanted  with  the  plaintiff  to  keep  prisoners  in  safe  custody 
at  Worcester  gaol,  but  to  convey  them  sa£dj  and  without 
escape  from  such  prison,  to  any  place  within  the  county  of 
Worcester,  or  elsewhere;  and  also,  that  when  a  writ  of 
habeas,  corpus  for  the  removal  of  a  prisiMier  should  be 
served  on  the  sheriff  or  gaoler,  the  latter  would  com 
vey  such  prisoner  without  permitting  him  to  escape,  from 
the  county  gaol  of  Worcester  to  such  place  as  die  writ  ' 
should  direct  The  conveyance  of  the  prisoner  Tj^ndalt 
fell  expres^y  widiin  the  ordbiary  duty  of  Lavender,  and 
was  to  be  executed  by  him  as  such  gaoler;  and  although 
Williams  was  speciaHy  appointed  as  his-  assistant  or  eo* 
adjutor,  it  did  not  exonerate  Lavender  from  bis  responsi^ 
bflity  'f  and  more  particularly  so,  as  he  had  received  a  sum 
of  money  to  defitoy  the  es^pwnoes  of^conveying  2}^ndsM  to 
Xondcm  at  the  time  of  the  service  of  the  writ  of  Aa&M»  cof;»»tf, 
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and  before  he  had  left  the  prison.    Laomder  ww,  at  all      ^S^ 
events,  bound  by  the  terms  of  the  indenture  to  see  that 
Tjptiatt  was  safely  conveyed  according  to  the  exigency  of 
the  writ;    and  if  the  name  of  fFiUiams  had  not  been 
inserted  in  the  warrant,  it  is  quite  clear  that  the  sure- 
ties would  be  liaUe ;  and  the  Basve  addition  of  the  name 
of  fFUliams  makes  no  alteration  or  diffnence,  as  fiur 
as  it  regards  the  responsibility  otLatender,  as  the  war- 
rant waa  directed  to  hka,  and  '*  also  to  WUiianu^  for  that 
time  specially  ap])ointed/'    It  was  not  addressed  to  then 
and  each  of  them  severally,  but  to  both  jointly.    Both 
therefore  were  to  concur  io  the  execution  of  the  writ,  and 
the  latter  was  merely  appointed  to  assist  Lavemder  in  the 
conveyance  of  TjfndaU  to  Loud^n^  and  if  he  were  aUowed 
to  escape,  it  would  be  through  the  miseonduct  of  hotk; 
and  if  so,  it  would  be  too  qauch  to  say  that  Laoendur^ 
whose  duty  it  was  to  remove  the  prisoner  safely  in  the  first 
instance,  should  be  discharged  from  all  responsibility* 
— Secondly  y  as  to  the  form  of  the  pleadings  on  which  the 
issue  was  taken,  it  was  clearly  against  the  defendants,,  and 
on  which  it  was  impossible  for  them  to  obtain  a  verdict, 
and  even  if  they  had,  it  could  not  be  supported.    The 
plaintiff,  in  his  replication,  alleged,  that  the  defendant  Lo^ 
vender  set  Tj/ndall  at  liberty^  without  the  discharge  of  the 
plaintiff,  or  any  legal  discharge;  and  the  defendants  having 
rejoined  that  he  did  not  set  TyndaU  at  liberty  in  manner 
and  farm  as  the  plaintiff  had  aU^ped,  the  issue  to  be 
tried  was,  whether  TyndaU  had  been  set  at  liberty  without 
a  legal  discharge ;  and.  it  waa  most  clearly  proved  that  he 
had.  By  the  terms^of  the  replication,  the  defendants  would 
have  been  equally  liable,  whether  I^^ndatt  had  been  dis- 
charged in  violation  of  any  of  the  covenants  in  the  inden- 
ture, or  without  the  discharge  of  the  sheriff  under  his  seal 
of  office,  or  any  other  legal  discharge.    As  therefore  La- 
vender waa  equally  Uable  with  fFUKams^  the  question  as 
to  whether  the  latter  was  a  special  bailiff  or  not,  or  whe- 
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-J?^-       ^^^  I^ovender  was  relieved  from  all  responsibility  by  vir- 
Rtland       tue  of  his  appointment,  was  not  the  point  to  be  determined 
Lavbndeb.     by  the  jury,  but  merely  the  simple  question  whether  Tyn- 
daU  had  been  allowed  to  escape  improperly  or  not. 

Mr.  Serjeant  Bosanquei,  in  support  of  the  rule,  was 
stopped  by  the  Court. 

Lord  Chief  Justice  Best. — I  am  of  opinion,  that  in  this 
case  a  nonsuit  ought  to  be  entered.  The  action  was 
brought  by  the  plaintiff,  as  the  late  sheriff  of  Worcester- 
skire,  against  the  defendant  Lavender,  as  the  principal, 
and  the  two  other  defendants  as  his  sureties,  on  a  bond 
conditioned  for  the  good  conduct  of  Lavender,  as  the 
keeper  of  Worcester  gaol,  and  for  his  observing  and  per- 
forming the  covenants  contained  in  an  indenture,  which 
specified  or  set  out  the  duties  of  his  office  as  such  gaoler; 
and  it  is  quite  clear  that  the  bond  on  which  the  present 
action  is  founded  was  given  for  securing  the  good  conduct 
otLatender  in  the  duties  of  such  oflice,  and  that  the  re- 
sponsibility of  the  sureties  could  only  attach  with  refer- 
ence to  those  duties.  It  is  true  that  it  was  part  of  La- 
vender* s  duty  as  gaoler,  to  convey  prisoners  removed  un- 
der the  authority  of  writs  of  habeas  corpus,  as  ^ell  as  to 
do  any  other  business  connected  with  his  appointment  or 
office  of  gaoler.  It  is  expressly  provided  by  the  inden- 
ture, to  which  the  bond  refers,  and  for  the  performance 
of  the  covenants  in  which  the  latter  instrument  was  given, 
that  "  when  any  writ  of  habeas  corpus  for  the  removal  of 
"  any  prisoner,  should  be  delivered  to  or  served  on  the 
"  sheriff,  his  imder-sheriff,  or  deputy,  or  on  the  gaoler, 
"  the  latter  would,  by  the  commandment  or  appointment 
"  of  the  said  sheriff,  his  under-sheriff,  or  deputy,  bring, 
convey,  carry  and  re-carry  safely,  and  without  escape, 
all  prisoners,  to  and  from  the  gaol  of  the  county  of  Wor- 
cester, to  such  court  or  place  as  the  writ  should  direct.*^ 


It 
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Another  coYenant  contained  in  the  indenture  is, ''  that  the        2^^!- 
gaoler  should  giYe  his  personal  attendance  at  eYery  assizcy       Ryland 
general  gaol  deliYery,  and  sessions  of  the  peace  within  the     latcndrk. 
county;**  and  it  appeared  as  a  fact  at  the  trial,  that  the 
general  quarter  sessions  for  Wwrcesier  being  about  to  be 
bolden,  the  attendance  of  the  defendant  L4E)vender  vrsB 
required  with  the  prisoners  there,  and  that  the  sessions 
had  actuaUy  commenced  at  the  time  of  the  serYice  of  the 
writ  of  habeas  for  the  remoYal  of  T\/ndalL     Although 
lAwender  was  required  to  attend  at  those  sessions,  yet  it 
might  be  said,  that  he  ought  to  have  provided  and  appoint- 
ed a  sufficient  and  special  deputy  for  the  conveyance  of 
prisoners  under  the  authority  of  writs  of  habeas  corpus, 
as  he  bad  expressly  covenanted  to  do  so:  and  it  is  indis- 
putable, that  if  the  plaintiff,  as  sheriff,  had  directed  his 
warrant  of  removal  to  the  gaoler.  Lavender,  and  to  fFil- 
Hams  as  his  deputy^  to  act  under  his  control,  the  former 
might  bave  been  responsible  if  such  deputy  had  behaved 
or  conducted  himself  negligently  in  the  discharge  of  his 
duty,  and  the  sheriff  had  been  damnified  in  consequence. 
But  the  sheriff  did  not  do  this,  for,  as  appears  by  the  war- 
rant which  was  produced  at  the  trial,  he  did  not  appoint 
WUIiams  as  the  deputy  of  Lavender,  but  gave  him  an 
equal  and  co-extensive  authority  with  the  latter;  for  the 
words  of  the  warrant  are,  after  addressing  it  to  Lavender, 
"  and  also  to  William  Williams  for  this  time  only  by  me 
thereto  specially  appointed."    From  the  form  of  this  in- 
strument, it  is  clear  that  WUIiams  was  not  placed  in  the 
subordinate  character  of  deputy  for  this  particular  pur- 
pose, for  he  might  even  have  controlled  Lavender  him- 
self, either  as  to  the  mode  in  which  Tj/ndall  should  be 
taken,  or  as  to  the  degree  of  attention  necessary  for  the 
security  of  his  person*    /^tender,  therefore,  cannot  be 
considered  in  this  case  as  acting  uiider  his  ordinary  ap- 
pointment of  gaoler,  or  under  the  covenants  contained  in  the 
indenture,  but  under  a  new  and  different  authority  imposed 
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on  him  by  the  sheriff  himself.  As  far  as  regards  the  de- 
fendant Lavender,  therefore,  it  was  competent  to  him  to 
say,  that  he  was  not  acting  mider  his  covenants)  nor  by 

« 

himself  individually,  but  under  a  special  authority  given 
by  the  plaintifft  as  sheriff,  to  himself  and  another;  and  if 
Lavender  might  say  this,  surely  his  sureties  might  say  so 
with  greater  force,  and  reasonably  urge,  that  although  they 
had  repoiaed  their  confidence  in  Lavender  when  he  waa 
alone  and  unoontix>ned,  as  they  were  perfectly  satisfied 
with  his  competency  to  execute  the  duties  of  his  office,  atiU 
that  they  would  not  have  done  so,  if  he  were  to  be  shackled 
or  liable  for  the  misconduct  of  another.     Besides,  it  would 
be  imposing  a  great  hardship  on  them  to  make  them  an- 
swerable for  the  acts  or  conduct  of  any  stranger  whom  the 
sheriff  might  choose  speqially  to  appoint  for  the  convey- 
ance or  ^afo  custody  of  a  prisoner,  or  in  fact  for  any  per- 
son but  the  gapler  himself.    As  to  the  principal  questioxi, 
therefore,  viz,  whether  the  defendant  Lavender  was  liable 
for  the  safe  conduct  or  conveyance  of  Tyndall  under  the 
writ  o(  habeas  corpus  entrusted  especially  to  fFiUiams;  it 
appears  to  me  to  be  clear,  that  it  was  not  an  engagement 
entered  into  by  the  former,  or  the  other  defendants  as  hia 
sureties ;  and,  consequently,  that  it  does  not  fall  withili^  the 
meaning  of  the  covenant  in  the  indenture.— It  has  been 
sudv  however,  that»  on  the  form  of  the  pleadings,  the  issue 
is  clearly  against  the  defendantSi  but  the  facts  of  the  case 
are  sufficient  to  shew  that  the  verdict  should  either  have 
been  given  for  them>  or.th^  plaintiff  should  have  beennoo- 
suited«     The  issue  arising  out  of  the  pleadings  is,  that  the 
defendant  Lavender  allowed  Tyndall  to  escape  without 
any  legal  discharge:  if  he  or  his  deputy  had  done  so,  be. 
might  have  been  liable,  as  the  maxim  might  apply,  thati  qui 
facit  per  oHumJacit  per  ^,*  but  neither  Lavender  nor  his 
deputy  permitted  the  escape,  for  the  former  was  absent  at 
the  time  and  attending  to  his  duty  at  the  sessions  in  his  duur* 
acter  of  gaoler ;  and  WilKanu^  to  whom  the  conveyance  of 
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Tj^ndallwna  entrualed  by  Ae  iheriff  bimsdf,  was  not  the  de-        2^*;^^ 
putyof  XoMftdtfr.     Tlie  plaintiff  ahonld  have  shewn  that       Rtiamd 
Lauendar  or  his  deputy  permitted  Tyndmll  to  escape ;  and     latbndiv. 
as  he  has  not  done  so,  I  am  of  opinion  that  the  rule  for  a 
nonsuit  must  be  nuide  absofaite. 

Mr.  Justice  Pabk. — I  at  first  thought^  at  the  trial*  that 
the  phioiiff  had  made  out  an  extremely  strong  case,  as  it  ap* 
peered  thatthe  defendant /xir^nc/fr  had  emi^byed  WiUianu 
as  his  deputy ;  and,  consequently,  that  the  former  was  re- 
sponsible for  his  acts ;  but  when  the  warrant  was  put  in, 
it  completely  altered  ihe  complexion  of  the  case ;  and  look«-' 
ing  at  it  as  it  now  stands,  and  considering  the  situation  of 
the  defendant  Lavender  and  his  sureties,  I  entertain  no 
doubt  whatever  on  the  question.    It  is  true,  that  Lavender 
was  bound  l^  his  coyeaant  in  the  indenture,  to  execute 
all  writs  {4  habeas  corpus  which  called  for  the  removal  of 
any  prisoner  in  bis  custody,  and  that  he  was  bound  to  con- 
vey them  safely,  and  without  permittnig  them  to  escape. 
If  the  plaintifl^  as  sheriff,  had  directed  the  warrant  to  him 
alone,  and  commanded  him  to  brkig  the  body  of  jfyndall 
before  Mr.  Baion  IFood^  according  to  the  exigency  of  the 
writ  of  habeas^  and  he  had  sent  /Filliams  as  his  turnkey 
<Hr  deputy,  and  the  prisoner  had  escaped  when  under  his 
charge  as  soch,  the  d^ndant  Lavender  would  have  been 
answerable.    But  the  sh^iff  took  the  power  as  to  the 
OHidttct  of  the  writ  out  of  his  hands,  by  specially  appoint- 
ing WilUams  to  execute  it;   and,  therefore.  Lavender 
ought  not  to  be  liable  for  a  spedal  act  done  by  the  sheriff 
fahnself*    Lmender  might  have  \^eea  enabled  to  control 
WUlianu  in  his  character  of  turnkey,  or  might  have  entrust* 
ed  him  with  the  care  of  the  prison,  subject  to  hb  own  in- 
spection, but  he  might  not  ccmsent  to  render  himsdf  amen- 
able for  his  acts  out  of  the  gaol,  or  trust  him  with  the  re- 
moval of  a  prisoner  out  of  bis  sight     The  sheriff  took  all 
control  over  the  pxisoiier  Tyndall  out  of  the  hands  of  La^ 
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^}^f^'  vender y  by  specially  appointing  Williams  to  remove  him, 
Byland  and  he  thereby  released  Lafoender  from  his  responsibility; 
Lavender,  and  if  he  had  a  right  to  object  or  claim  to  be  exonerated, 
his  sureties  have  a  much  stronger  cl^im  to  do  so,  as  they 
relied  on  his  responsibility  alone,  and  knew  nothing  of  the 
sheriff  or  any  person  he  might  appoint  to  execute  the  writ. 
Although  it  may  not  be  usual  for  the  sheriff  to  make  a 
special  appointment  for  the  removal  of  a  prisoner,  still  it 
was  necessary  in  this  case,  as  Lavender  was,  at  the  time  of 
the  service,  obliged  to  attend  with  prisoners  at  the  quarter 
sessions  at  Worcester y  which  was  also  a  material  part  of 
his  duty,  and  in  consequence  of  which  Williams  was  spe- 
cially appointed. 

Mr.  Justice  Burrouoh. — The  prisoner  Tyndall  was 
removed  from  the  gaol  at  Worcester  by  virtue  of  a  writ  of 
habeas  corpus^  and  a  warrant  directed  by  the  sheriff  to  the 
defendant  Lavender  and  Williams,  the  latter  of  whom 
was  thereby  specially  appointed  by  the  plaintiff  as  such 
sheriff.  The  defendant  Lavender,  as  gaoler^  was  then 
discharged,  as  he  was  not  called  on  to  act  by  himself,  and 
Williams  had  an  equal  or  co-extepsive  authority  with  him, 
and  when  he  had  the  prisoner  Tyndcdl  in  charge  without 
the  walls  of  the  prison,  Lavender* s  duty  as  gaoler  was 
at  an  end.  Besides,  he  had  two  independent  duties  to 
perform,  ti».  the  one  to  attend  the  quarter  sessions  at 
Worcester^  and  the  other  to  remove  the  prisoner  Tyndall 
under  the  writ  of  habeas  corpus;  and  it  is  quite  clear  that 
he  could  not  do  both  at  the  same  time;  and  as  •  he  was 
bound  to  attend  with  prisoners  at  the  sessions,  he  left 
Tyndall  to  the  care  oi  Williams,  who  was  specially  ap- 
pointed to  remove  him.  There  is  no  pretence  whatever 
to  charge  the  defendant  Lavender  with  negligence^  the 
warrant  for  the  removal  was  addressed  to  him  and  WtU 
Hams  jointly,  and  they  were  therefore  invested  with  an 
equal  authority,  and  either  of  them  might  act  under  it. 
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And  if  one  undertook  to  execute  it,  and  failed,  the  other        l^^^l 
would  not  be  answerable  for  his  acta,  as,  if  a  warrant  be 
directed  to  four,  and  one  undertakes  to  execute  it,  and 
&i]8  to  do  so  by  misconduct  or  negligence,  it  would  be  too 
much  to  say  that  the  three  others  should  be  amenable. 

Rule  absolute. 


Lester  v*  Kemp*  j^^  i^th, 

M^ms  was  an  action  of  replevin  for  taking  the  plaintiff's      Whtre,  in  m 
cattle.     The  defendant  avowed  the  taking,  alleging  that,  ^^^  taUng' 
before  and  at  the  time  when,  &c.  he  was  seised  in  fee  of  a  ^1^^?^^' 

cattle,  the  de- 

certain  close,  consisting  of  four  acres,  or  thereabouts,  si-  femUnt  avowed 
tuate,  lying,  and  being  at  the  east  end  of  a  certain  large  le^ng  that  the 
waste  or  close  called  Tibmham  Lang  Rotv,  in  the  parish  ^f^t^^' 
otOiBsing;  and  that  because  the  plaintiff's  cattle  were  hit  soil  and  free- 

**  1  .         ■  hold;— and  the 

damage  feasant  upon  the  said  place  m  which,  &c.  the  de-  plaintiff  claimed 
fendant  took  them,  and  justly,  &c.  for  and  in  the  name  of  hada  manorltt^ 
a  distress  for  the  damage  then  and  there  doing.  There  ^^^auTdefend-' 
was  a  second  avowry,  in  which  the  locus  in  quo  was  de-  ant  had  a  ma- 

A  nof  in  the  ad- 

scribed  as  being  adjoinmg  to  a  certam  waste  or  parcel  of  joining  parish  of 
hmd  called  Tibenham  Lang  Bow,  without  statmg  it  to  be  f^^^^^^ 
at  the  east  end  thereof. — Pleas  in  bar.  First,  that  the  exerdsedacuof 

ownenhip  over 

plaintiff  had  a  general  right  of  common  over  the  locus  the  locm  in  pto, 
in  quo;  and  Secondly,  a  right  of  common  by  vicinage  in  anthadaiM^  ' 

exercised  such 
acts,  but  not  to^ 
■o  great  an  extent  at  /.  S.,  and  an  act  of  parliament  was  passed  finr  the  endoaure  of  waste  land  in 
jf;  in  wliich  /.  S.  was  stated  to  be  the  owner  of  a  manor  in  A,;  but  no  mention  was  made  in  the 
act  of  the.paiish  of  J9.»  nor  of  any  claim  of/.  S,  in  respect  of  property  there;  and  by  an  a4judica- 
tlon  of  the  quarter  sessions  under  the  act,  the  loctu  in  ^ no  was  found  to  be  in  the  parish  of  B.,  and 
the  Judge  Mt  it  to  the  jury  to  say,  whether  it  was  in  /.  S,  or  the  defendant : — Held,  that  it  was  pro- 
ptrly  left,  and  they  having  found  a  verdict  for  the  defendant,  the  Court  refused  to  disturb  it,  although 
it  was  indsted,  that  it  should  have  been  left  to  them  to  say,  whether  the  parishes  and  manors  were 
oo<«xtenaive  and  conterminous,  and  as  there  was  no  mention  in  the  enclosure  act  for  the  parish  of  i^. 
of  /.  5.  baring  any  property  in  the  adjoining  parish  of  B,,  it  was  sufficient  to  warrant  the  jvary  to 
infier  that  the  manor  of/.  8,  did  not  extend  into  the  latter  parish. 
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ihe  tenants  of  Sir  Robert  Btuctan^  of  whom  the  pkihtiff 
was  one,  and  on  which  issues  wekre  joined. 

At  the  trial,  before  Lord  Chief  Justice  jMoit,  at  the 
Summer  Aasixes  at  Narwich^  ItiaS,  it  was  proi^  that 
Sir  Robert  Bwtton^  under  whom  the  plaintiff  claimed^  had 
from  time  immemorial  exercised  rights  of  ownership  as 
lord  of  a  manor  in  the  parish  of  Tibenhamf  over  the  whole 
of  the  waste  called  Tibenham  Long  Row;  but  there  was 
conflicting  evidence  as  to  the  rights  of  common  which  had 
been  exercised  by  him  and  the  defendant  over  the  locus  in 
qttOy  as  well  as  the  parish  in  which  it  was  situate.  But  it 
was  proved  for  the  plaintiff,  that  Sir  Robert  Buxton  had 
driven  the  waste  or  common  from  the  earliest  times  with- 
out interruption,  and  received  several  payments  from  the 
inhabitants  of  Qissing^  and  that  he  had  alio  repaired  at 
his  own  expence  the  arch  of  a  bridge  whioh  Was  situate  in 
that  parish.  It  also  appeared,  that  the  defendant  had  a 
manor  in  the  parish  of  Qisdng^  and  had  exeraaed  some 

s 

acts  of  ownership  over  the  foUr  atires  in  question,  but  that 
Sir  Robert  Buston  alone  had  been  in  the  habit  of  driving 
the  common.  It  also  appeared,  Aat  in  the  year  181^0^  an 
act  of  parliament  was  passed  (o)>  authorising  the  enclosure 
of  waste  land  in  the  parish  of  TUenham,  and  Sir  Robert 
Buxton  was  ther^  stated  to  be  the  owner  of  a  niancw 
and  lands  within  that  parish,  and  the  latter  were  distinctly 
described  and  enumerated  in  the  aet>  but  no  mention 
whatever  was  made  of  the  parish  of  Qiseing^  or  that  any 
of  the  lands  of  Sir  Robert  Buxton  extended  into  thM  pa- 
rish. And  on  a  commission  for  the  ehdosttte  in  1891  ^  the 
boundaries  of  the  parish  of  Tibenham  were  traced  and  as- 
certained under  ihe  authority  of  the  Court  of  Quartet  Ses* 
sions,  and  the  locus  in  quo  was  found  to  be  situate  iti  the 
adjoining  parish  of  Oissing. — EQs  Lordship  left  it  to  the 
jury  to  say,  whether  the  soO  of  the  locus  in  qUO  was  In  iSit 

(a)  1  Geo*  4,  c.  6. 
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Mwiert  Bwrtm  at  the  defendnt,  and  thef  feuad  il  to  be      JM^ 
in  the  lat^ety  and  aooordingly  gave  a  ^vrdtet  fer  him. 

Mr.  Serjeant  ThJU^  in  the  oonrae  of  the  hnt  Miehmd^ 
moM  Terai  obtained  a  rule  nm,  that  tUs  mdiot  might  be 
aet  aside^  and  a  tacw  trial  grantady  bn  the  gvomtd  that 
it  ahoaid  haive  been  left  to  the  jury  to  ceniider»  irhetfaar 
the  boundary  of  tiie  pariah  of  J%benkam  was  alao  the 
boundary  of  the  manor  nf  Sir  Roiferi  Buaetm^  or  nhnthet 
acne  part  of  hiB  manor  idid  not  extend  into  the  pariah  af 
Oisaingf  and  that  as  no  mMehoe  waa  adduced  to  dtem 
that  the  pariahea  and  mazier  were  contenninouB^  the  jury 
ahoidd  iHKve  had  their  alttttion  called  to  the  boundai^tea 
of  each,  fatefere  they  were  directad  to  conaidar  in  whoM 
the  «roil  in  Mie  loMk  in  quo  waa  veated. 

On  Mr.  Jnadce  jBlirHong'A*^  thia  day  vaadhig  the  report 
of  Lord  Chief  Jfiatice  jUboU^  in  which  hia  I/tMrdahip  stafr* 
ed  Aat  he  waa  perfeoily  aatiafied  with  the  verdietf  and 
iiiat  ft  was  not  <&puted  at  the  trial  but  that  the  foonndaiy 
feie  of  the  pariflliea  of  TVftanAam  and  ^rium^  had  been 
aacertahied  and  aettled  imder  the  mndiority  of  the  Gourt 
of  QoatMr  iSeaalona : — 

Mr.  Serjeant  Pell  shewed  cauee  and  submitted^  that 
as  th^jmy  hid  fannd  that  1^  cloae  iirfiet«  thfe  pbubtiff*^ 
tie  were  taken,  waa  the  soil  and  fireehetd  of  the  defendant^ 
it  was  of  f  taelf  coneIusiv« ;  and  that  Sir  jRofar/  Buxiou 
eoidd  have  no  right  of  common  o<ver  it,  as  he  daimad  snoh 
right  beyond  the  parish  of  TibetAam  in  which  hia  manor 
was  situate,  and  the  locus  in  quo  had  been  aaoertained  to 
be  in  ilie  adjoinling  parish  of  Gi98ing,  where  the  defendant 
alao  had  a  manor.  The  verdict  cannot  be  considered  as 
given  i^inat  the  weight  of  evidence,  M  Ihe  net  of  pnriia* 
ment  was  ^Michii&ve  to  shew,  that  Sir  Rotert  iBturfon's  ma* 
nor  did  not  extend  beyond  the  parish  of  JUenham;  and  if 
he  claimed  to  be  entided  to  any  ^bperty  in  the  adjoining 
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yf^,.  parish  of  OU$mg,  it  would  certainly  have  been  mentioned 
or  included  in  the  act  which  was  passed  at  his  particular 
instance.  It  must  be  presumed,  that  the  commissioners 
under  the  enclosure  decided  die  boundaries  of  the  manor^ 
as  well  as  the  parish  in  which  it  was  situate;  and  although 
the  parishioners  of  Tlhenham  were  accustomed  to  put  their 
cattle  on  the  lo€U8  in  quo,  yet  the  inhabitants  of  Oissinghad 
put  theirs  th^re  also :  and  as  the  boundaries  of  the  respect- 
ive parishes  had  been  ascertained  and  fixed,  it  was  most  pro- 
perly left  to  the  jury  to  say,  in  whom  the  soil  in  the  dose 
in  question  was ;  and  in  Hetheringtau  v.  Fane  (a),  where 
die  plaintiffi,  being  possessed  of  a  house  and  land  in  Em^ 
bleton,  had  lor  sixty  years  exercised  rights  of  common  in 
Wythopf  but  it  appeared  that  this  was  done  near  the 
boundary  of  the  two  commons  of  fFyikop  and  EmbU-- 
ton,  which  lay  open,  unenclosed,  and  adjacent  to  each 
odier;  and  it  also  appeared,  that  the  parties  exercis- 
ing the  right  did  not  know  the  exact  boundary  at .  d&a 
time;  and  that  the  plaintiffs  had,  on  a  previous  enclo- 
sure of  the  Embleton  common,  obtained  an  allotment 
there  in  respect  of  their  estate :  it  was  held,  that  it  was 
properly  left  to  the  jury  to  say,  whether  die  evidence  was 
referrible  to  an  exercise  of  the  right  in  Embleton  and  a 
mistake  of  the  boundary,  or  to  an  exercise  of  the  right  in 
Wjfthop.  And  here,  as  the  line  of  boundary  was  ascer- 
tained and  fixed  between  the  respective  parishes  of  Tibenf^ 
ham  and  Gissitig;  it  must  be  presumed^  diat  if  Sir  Robert 
Buxton  had  any  lands  in  the  latter  parish,  he  would  have 
claimed  them  at  the  time  the  act  in  question  was  passed. 
The  jury,  thereforei  were  fuUy  warranted  in  finding  that 
the  soil  of  die  locus  in  quo  was  in  the  defendant,  who  was 
the  owner  of  a  manor  in  the  parish  in  which  it  was  situate. 

.    Mr.  Seijeant  Taddy  in  support  of  the  rule,  insisted,  that 
the  act  in  question  was  only  passed  for  enclosing  lands  in 

(«)  4  Bam.  &  Aid.  428. 
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tbe  parish  otTtbenAam,  and  that  being  confined  to  that  J^ 
parish  aIoiie»  it  couU  not  notice  the  extent  of  Sir  Robert 
Buxion's  manor,  or  his  not  baring  lands  in  tbe  adjoining 
pamb  of  QMng;  and  that  it  did  not  follow,  that  be  bad 
no  manor  or  part  of  a  manor  tbetei  because  be  bad  one  in 
TlbsnAoM.  So,  the  commission  for.  the  enclosure,  by 
which  tbe  boundaries  of  Tibenham  were  ascertained,  was 
confined  to  that  parish  only,  and  not  to  the  manor  of  Sir 
Soberi  Stolon;  and  it  does  not  follow  that  a  manor  must 
be  conterminous  with  a  parish,  as  the  division  of  counties 
into  parishes  had  no  reference  to  rights  of  individuals,  as 
lords  of  manors,  or  owners  of  property  within  such  pa- 
risbes ;  and,  consequently,  the  mere  adjudication  as  to  the 
boundary  line  of  tbe  difierent  jwrisbes  of  lUenham  and 
Qissmg^  cannot  afiect  the  question  in  issue  between  the 
plaintiff  and  defendant.  Besides,  the  verdict  is  clearly 
against  tbe  waght  of  evidence,  as  it  was  proved  at  tbe 
trial,  tbat  Sir  Robert  Buxton  bad  exercised  numerous  and 
decisive  acts  of  ownership  over  the  locus  in  quo,  and  bad 
constantly  driven  tbe  common  of  Qiuing.  The  commis- 
sioners  werie  only  called  cm  to  enquire  into  tbe  boundaries 
of  the  parish  in  which  the  enclosure  was  about  to  be  made ; 
and  it  is  quite  dear,  tbat  a  parisb  may  not  be  co-extensive 
with  a  manor,  or  tbat  tbe  one  may  be  incident  to  tbe  other; 
and  although  either  a  manor  or  parisb  may  be  divided  by 
statute,  yet  the  act  in  question  was  only  passed  for  tbe  pur- 
pose of  enclosing  waste  land  in  tbe  parisb  of  Tibenham,  with- 
out any  reference  to  the  manor  of  Sir  Robert  Buxton;  and 
the  sessions  only  decided  as  to  the  parochial  boundaries,  and 
did  not  interfere  with  tbe  respective  rights  of  tbe  lords  of 
manors  which  might  be  situate  within  them*  It  is  only 
necessary  further  to  observe,  tbat  tbe  general  enclosure 
act  cannot  apply  to  this  case,  as  a  manor  may  not  only  be 
co-extensive  with  but  exceed  the  boundaries  of  a  parish. 

Lord  Chief  Justice  Best. — The  only  question  in  this 
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2^^       ease  is,  tis  to  the  boundaries  of  a  manor  bdonging  to 

Hbhtrt  Buxt&n,  and  whether  the  whole  of  it  is  situate  in  the 
parish  of  THbenkamf  or  any  part  extends  into  the  acyoin* 
ing  parish  of  Oisiingf    The  Tibenbam  enclosure  act  was 
passed  in  18S0,  and  Sir  Sobert  BuMtan^e  rights  are  therein 
statedy  and  from  which  it  appears  that  he  is  the  owiMer  of  a 
manor  and  lands  in  TibMhxm;  but  the  parish  of  Gissmg 
is  not  mentioned  in  that  act.  I  therefore  think  he  can  dasBi 
nothing  in  the  latter  parish :  and  by  the  adjudication  of 
the  quarter  sessions,  the  lacuB  in  quo  was  found  to  be  in 
the  parish  of  Oisstng.    There  appears  to  have  been  eon* 
flioting  eridence  on  both  sides  as  to  the  pariah  in  whtdi 
the  land  in  question  was  situate,  as  well  as  to  the  bounda* 
ries  6f  the  mhnors  of  Sir  Boberi  Bwtton  and  the  defen«- 
dant,  and  it  is  not  the  practice  of  the  Court  to  disturb  die 
▼erdict  of  a  jury,  if  the  Judge  who  tried  the  cause  is  ntai** 
fied  with  it,  unless  wia  can  eleai4y  see  that  it  is  altogather 
wrong,  or  contrary  to  the  weight  of  etidence.    Here,  it 
appears  from  the  i^pot-t  of  Lord  Chief  Justice  MkaUt^ 
that  he  was  not  only  satisfied  with  the  finding  of  the  jury^ 
but  that,  if  they  had  found  otherwisci  he  should  not  bcivebeen 
so.     It  was  therefore  incumbent  on  my  brother  7\idtfy,  fai 
support  of  this  rule,  to  have  shewn,  not  only  that  the  jury 
came  to  an  erroneous  conclusion,  but  that  the  direction  of 
his  Lordship  was  wrong;  but  I  think  otherwise,  and  that 
the  case  was  most  properly  left.    The  case  of  Hethering' 
ton  V.  Fime  was  tried  before  me  at  Cdrttsie^  and  was  a 
feigned  issue  to  try  the  plaintifTs  right  to  an  aDotntent  6( 
common  in  the  manor  of  Wythop^  m  the  parish  of  Brfg^ 
ham,  in  the  county  of  Cumberland;  and  it  appeared  that 
the  plaintiffd,  being  proprietors  of  a  house  and  land  tik 
Sfnbleton,  had  for  sixty  years  exercised  rights  of  common 
in  Wythop;    and  that  this  was  done  near  the  bound*- 
ary  of  two    commons    called  Wythop    and  EmhtaoHy 
which  formerly  lay  open  and  unenclosed,  and  adjacent  to 
each  other ;  and  that  the  parties  exercising  the  right  did 
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not  At  the  time  know  the  exact  boandary ;  and  that  the  ,  iW^ 
plaintifis  hady  on  the  previous  enclosure  of  the  common  at 
Embleton^  obtained  an  allotment  in  respect  of  their  estate : 
and  I  left  it  to  the  jury  to  say,  whether  the  evidence  waa  re- 
ferrible  to  an  exercise  of  a  right  of  common  within  Emble* 
im  and  a  mistake  as  to  the  exact  boundary ,  or  whether  it 
was  to  be  conadered  as  an  adverse  eiyoyment  in  Wythop^ 
with  the  knowledge  of  the  commoners  there»  and  aoqui- 
esced  in  by  them*  And  the  Court  afferWards  held,  on  a 
motion  for  k  new  trial,  that  the  question  was  correctly  left. 
Here*  howeveri  the  boundaries  of  the  parish  of  Hhenhtaik 
were^ascertamed  in  the  year  ISSl^  under  the  authority 
and  adjudication  of  the  quarter  sessions,  and  the  four  acres 
in  question  were  found  to  be  within  the  adjoining  parish 
of  Gissmg.  I  therefore  think  the  jury  were  properly  di- 
rected to  say,  whether  the  boSI  of  the  locU9  in  quo  was  in 
Sir  Moberi  Butcttm  or  the  defondant.  I  cannot  say  that 
this  verdict  was  given  against  evidence,  and,  on  that  ground 
talone,  the  application  to  set  it  aside  must  rest.  If  the 
sessions  had  decided  as  to  the  boundaries  of  the  manor 
belonging  to  Sir  Robert  Buxton^  their  adjudication  should 
have  been  produced)  but  as  that  does  not  appear  to  have 
been  dcme,  the  Court  must  infer  that  the  sessions  decided 
as  to  the  boundaries  of  the  parishes  only.  I  admit  that 
cases  may  occur,  in  which,  although  the  boundaries  of  a 
particular  parish  or  manor  may  have  been  ascertained, 
still  that  it  will  not  decide  the  right  of  a  party  to  a  particu- 
lar coBomon  within  such  parish;  but  I  am  of  (^Mniouj  in 
Urn  casCi  that  the  finding  of  the  boundaries  of  the  Tibeti/^ 
ham  parish  by  the  quarter  sessi<ms>  deddes  the  question 
as  to  the  rights  <rf  the  parties  respectiiig  the  waste  called 
Ttbenhem  Long  Row.  At  the  trial,  oqe  witness  said,  that 
tiie  parishes  and  manors  were  omterminous ;  but  there 
was  other  evidence  to  be  refetred  to  as  to  that  point,  vw. 
the  act  of  parliament  authorising  the  enclosure  of  the  waste 
land  in  the  parish  of  TUfenham^  and  which  was  granted 
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1884^       on  the  petition  of  Sir  Roberi  Buxton  himselfi  and  in  which, 
although  there  is  a  distinct  enumeration  of  his  claims  in 
respect  of  his  manor  and  lauds  in  Tibenham,  yet  it  is  not 
stated  that  any  of  them  were  situate  or  extended  into  the 
adjoining  parish  of  Gissing}  and  there  was  no  claim  what- 
ever by  him  in  respect  of  any  property  in  that  parish.     It 
would  be  absurd  to   say  that  his  manor  was   situate  in 
Gissmgj  when  that  parish  is  not  even  mentioned  in  the 
act.    Sir  Robert  Buxton  founds  his  claim  to  the  locus  m 
quoy  on  the  ground  that  he  has  a  manor  and  lands  in  TV- 
bmhamf  and  as  being  entitled,  as  the  lord  of  such  manor,  to 
the  soil  and  waste  within  that  parish ;  but  he  can  claim  no- 
thing out  of  it;  and  the  waste  in  question  has  been  ascer- 
tained to  be  in  the  parbh  of  Gissing.     The  commissioners 
were  appointed  for  the  purpose  of  enclosing  waste  land 
within  the  parish  of  Tibenham,  and  not  to  ascertain  the 
boundaries  of  Sir  Robert  Buxtoris  manor,  but  tbey  might 
have  done  so  under  the  terms  of  the  general  enclosure 
act  (a),  for,  by  ascertaining  the  one,  they  might  have  ascer- 
tained the  other,  as  they  were  authorised  by  the  third 
section  to  enquire  into  the  boundaries  of  parishes,  mariOIrs, 
hamlets,  or  districts,  to  be  divided  and  enclosed,  and  of  pa- 
rishes, manors,  hamlets,  or  districts  adjoining  thereto ;  and 
when  the  boundaries  of  the  parish  of  Tibenham  were  fix- 
ed, the  rights  of  the  parties  were  thereby  concluded.   The 
general  enclosure  act  was  passed  (among  other  things),  for 
the  purpose  of  ascertaining  the  boundaries  and  rights  oflords 
of  manors,  and  other  persons  entitled  to  the  land  intended 
to  be  allotted  and  enclosed,  and  not  to  settle  the  general 
boundaries  of  a  particular  parish ;  and  if  any  person  inter- 
ested in  the  determination  of  the  commissioners  respecting 
such  boundaries,  felt  himself  aggrieved  or  dissatisfied,  he 
might  have  appealed  to  the  sessions.    Sir  Robert  Buxton, 
howover,  did  not  do  so,  and  it  must  therefore  be  presumed^ 

(•)4I  (?•©.  3,  c.  109. 
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that  what  the  commissioners  did  was  right.  He  might  have  viS^ 
been  relieved  if  he  had  thought  proper  to  make  an  appeal, 
but  as  he  did  not,  it  appears  to  me,  that  the  adjudication 
by  the  sessions  is  conclusive  as  against  him;  and  more 
particularly  so,  as  it  confirmed  the  commission  for  the  en- 
closure, which  is  primd  facie  evidence  to  shew  that  his 
manor  and  lands  did  not  extend  into  the  parish  of  Gissifig. 
The  evidence  of  rights  of  parties  in  cases  of  this  descrip- 
tion, depends  chiefly  on  the  weight  of  parol  testimony ; 
but  here,  there  was  an  act  of  parliament  and  adjudication 
by  the  sessions  as  to  the  manor  and  lands  of  Sir  Robert 
Buxton  in  the  parish  in  which  the  enclosure  was  made. 
On  the  whole,  therefore,  I  am  of  opinion,  that  there  is  no 
ground  to  disturb  this  verdict;  and  more  particularly  so, 
as  it  appears  to  be  perfectly  satisfactory  to  his  Lordship 
who  tried  the  cause. 

Mr.  Justice  Park. — It  appears  from  the  report  of  niy 
Lord  Chief  Justice  Abbott,  who  tried  this  cause,  that  he  is 
perfectly  satisfied  with  the  verdict  of  the  jury;  and  it  ap* 
peared  before  him,  that  Sir  Robert  Buxton  and  the  defendant 
had  both  exercised  acts  of  ownership  over  the  locus  in  quo, 
long  before  the  act  in  question  was  passed.  In  Hethering" 
ton  V.  Fane,  the  plaintiffs  had  exercised  rights  of  common 
in  Wythop  for  sixty  years,  but  they  did  not  know  the  exact 
boundary  between  that  and  the  adjoining  common  of  Em- 
Ueton,  unt3  it  was  settled  about  seven  years  before  the  ac- 
tion was  brought;  and  it  was,  therefore,  properly  left  to 
the  jury  to  say,  whether  the  evidence  was  referrible  to  an 
exercise  of  the  right  in  Embleton,  and  a  mistake  of  the 
boundary,  or  to  an  exercise  of  the  right  in  Wythop,  Here, 
however,  we  are  not  called  on  to  decide  or  settle  the  boun- 
daries of  a  parish;  and  as  Sir  Robert  Buxton  specifically 
made  his  claim  in  the  enclosure  act,  in  respect  of  his  manor 
and  lands  in  Tibenham,  Without  stating  that  any  part  of  them 
extended  to  Qiumg,  it  must  be  assumed,  that  the  justioes 
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l^^^  at  sessions  bad  the  whole  of  his  claims  before  them,  when 
they  adjudged  that  the  close  in  question  was  situate  in  the 
parish  of  Gissing,  in  which  Sir  Robert  Buxton  did  not 
claim  to  have  any  property  whatever. 

Mr.  Justice  Burrouoh.-^A  similar  question  to  the  pre- 
sent was  tried  on  behalf  of  my  Lord  Falmouth  in  Cons- 
wallf  some  years  since ;  and  it  was  therie  considered,  that 
where  a  boundary  line  was  drawn  and  fixed  by  the  com- 
missioners under  an  enclosure  act,  all  acts  of  ownership  be- 
yond it  fell  to  the  ground;  and  here  the  sessions  decided, 
that  the  close  in  question  was  not  within  the  parish  in  which 
the  manor  of  Sir  Robert  Buxton  is  situate ;  and  for  any  thing 
that  appears  to  the  contrary,  the  manor  and  parish  might  be 
co-extensive  or  conterminous  with  one  another;  and  as  it 
was  left  to  the  jury  to  consider  whether  the  soil  of  the  locus 
in  quo  was  in  Sir  Robert  Buxton  or  the  defendant,  it  amounts 
to  the  same  thing  as  if  it  had  been  left  to  them  to  ascertain 
the  boimdary  line  between  the  two  parishes ;  and  as  that  was 
previously  done  by  the  adjudication  of  the  sessions,  I  am 
of  opinion  that  the  jmry  came  to  a  right  conclusion. .  This 
rule  therefore  must  be 

Discharged. 

» 

There  was  another  action  brought  by  a  person  of  the 
name  of  Qoodram  against  the  defendant,  in  which  a  sioiilar 
question  was  involved,  and  a  stet  processus  was  entered  at 
the  suggestion  of  the  Court. 
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1824. 

Sib  Thomas  Lethbridge^  Bart,  v.  Winter,  Wednesday, 

HIS  was  an  action  of  trespass.    The  first  count  of  the      where,  to  an 
declaration  stated,  that  the  defendant  on  the  1st  May,  action  of 'tres- 

1  Qoo       •  i>  ^  a  P"**       break- 

lo^.  With  force  and  arms,  broke  and  entered  a  certain  ing  and  enter- 
close  of  the  plaintiff,  called  the  X^ane,  otherwise  Qreen^  urs  dMc?the 
iwy  Lane,  otherwise  WapMU  Lane,  in  the  parish  of  ^«A^  efTn^7Jl]dfi^." 
prioTM,  in  the  county  of  Somerset,  and  then  and  tbere  cut  ^p°*  ^^^  ^^  ^^^ 

J  -  «  --         -  his  soil  and  free- 

aown  and  lelled  the  trees,  to  wit,  tM^nty  cnUils,  twenty  ash,  hold;  and  the 
twenty  ehns,  and  twenty  other  trees  of  the  plaintiff,  and  ^KeVthTt^ 
took  and  carried  away  the  same,  and  convetted  and  disposed  ^®  ^^^^  ^" 

- ,  ^         -        _    -      _        ,  ^  which,  &c.  abut- 

Uiereoi  to  the  defendant  s  use.     The  second  count  stated,  ted  on  certain 
that  the  defendant  broke  and  entered  two  other  closes  of  dvefy 'cLifid !/. 
the  plaintiff,  one  of  which  was  called  Brickfield,  otherwise  ^'  """If;/*^ 

^  ^  ^^  ^  f"em, 

Brickfield  Meadow,  and  the  other  being  a  certain  part  of  a  ^^^  the  defen- 

eertain  lane  extending  in  a  westerly  dicection  from  the  cen-  thereto,  that  the 

tre  or  middle  part  of  a  certain  hme  called  Greenway  Lane,  t^J'ltJhT 

otherwise  WapshUl  Lane,  otherwise  the  Lane,  situate.  jo\iandfree- 

1    .  J  1.   •       .       1  ****^^»  °°  which 

lying,  and  bemg  m  the  parish  aforesaid,  and  with  feet  in  issue  was  join- 
walking,  and  with  the  feet  of  horses,  and  with  the  wheels  piidn*rff  proved 
of  carts  and  other  carriages,  trod  down,  consumed,  dsm-  dose^abmtfug 
aged  and  hurt  the  grass  there  then  being  and  growing,  <>«  ^'>  »nd  the 
and  also  felled  and  cut  down  certain  other  trees,  and  car-*  he  had  a  dose 
ried  them  away  and  converted  them  to  the  defendanfi  ^d  cTandIhe 
own  use.     The  third  count  was  for  carrying  away  trees.         ierdict  fof  Oie 
The  defendant  pleaded,^rj^,  not  guilty,  on  which  issue  plaintiff  on  the 
was  joined.    Secondly,  that  the  trees  mentioned  in  the  the  Coun^refus-' 
first  and  last  counts  of  the  declaration  were  the  same^  and  l^^J^^  Jhe 
that  the  dose  in  which,  &c.  in  the  first  count  mentioned,  J^nr,  although 
was  the  soil  and  freehold  o£  the  defendant,  wherefore,*  he  that  the  issue 
in  his  own  rightbvoke  md  entered  thesaid close,  aAd  t<m-  ^d  uncc& 
mitted  the  said  several  supposed  trespasses  iA  that  count  ^^^^i^*^^"* 
mentioned.    And  huify,  as  to  breaking  and  entering  the  demurred  to  the 

■         ,       -     '  new  assignment 

Close  in  the  second  count,  and  therein  described  as  being  in  the  Snt  in- 
a  certain  part  of  a  certain  lane  extending,  &c.  firom  the  '    ^' 
middle  part  of  a  certain  lane  called  Qreenway  Lame,  &c. 
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that  the  said  close  was  the  soil  and  freehold  of  the  defend^ 
ant|  wherefore,  &c. 

WiHTER.  ^^  ^^^^  ^^  P^^^  ^^^  plaintiff  replied,  that  the  close  in 

which,  &c.  in  the  second  count  mentiooed,  was  the  soil  and 
freehold  of  the  plaintiff  and  not  of  the  defendant ;  on  which 
issue  was  j  oined .  To  the  second  plea  the  plaintiff  newly  as- 
signed, that  the  close  in  which,  &c.  in  the  first  count  of  the 
declaration  mentioned,  in  the  said  parish  of  Ashpriars,  was 
so  much  of  a  certain  lane  or  parcel  of  land  called  the  Lane, 
otherwise  QretmoQiy  Lane,  otherwise  WapshiU  Lane,  ex- 
tending from  the  middle  thereof,  towards  and  abutting  on  the 
west  on  certain  closes,  respectively  called  Brickfield,  Bricks 
field  Meadow,  and  Sandjf'e  Four  Acres,  some  or  one  of 
them,  which  close  was  another  and  diiBferent  close  firom  the 
close  in  the  said  second  plea  mentioned. 

The  defendant  pleaded  to  the  new  assignment :   First, 
not  guilty,  on  which  issue  was  joined.    Secondly,  that  the 
close  in  which,  &c«  newly  assigned,  now  is  and  at  the  said 
several  times  when,  &c.  was  the  soil  and  fireehold  of  the 
defendant.  Anilaethf,  as  to  committing  the  supposed  tres- 
pass above  newly  assigned  in  certain  parts  of  the  close  in 
which,  &c.  newly  assigned,  namely,  the  part  of  the  lane  or 
parcel  of  land  called  the  Lane,  otherwise  Greenwoy  Lane, 
otherwise  WapshiU  Lane,  extending  from  the  middle 
thereof  towards  and  abutting,  on  the  west,  on  the  close 
called  Brickfield,  and  also  the  part  of  the  same  lane  ex- 
tending from  the  middle  thereof  towards  and  abutting,  on 
the  west,  on  the  close  called  Sandy's  Four  Acres,  that  die 
said  parts  of  the  said  close  in  which,  &c.  above  newly  as- 
signed, were  the  soil  and  freehold  of  the  defendant. 

The  plaintiff  replied  to  the  second  plea^  that  the  close 
in  which,  &c.  newly  assigned,  was  not  the  soil  and  free- 
hold of  the  defendant;  and  to  the  last,  that  the  said  parts 
of  the  close  in  which,  &c.  newly  assigned,  were  not  the 
soil  and  freehold  of  the  defendant ;  on  both  of  which  issues 
were  joined. 
At  the  trial  before  Mr.,  now  Lord  Chief  Justice  Best, 
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a^^the  Summer  Asates  for  the  county  of  Somerset,  I82S»         1884 
the  jury  found  that  all  the  Lane  belonged  to  the  defends    LmBUDoi 
ant,  with  the  exception  of  that  part  which  abutted  on       wiktbk. 
Briekfidd  Meadow;  and  with  respect  to  that,  they  found 
a  yerdict  for  the  plaintiff  on  the  new  assignment,  damages 
sot.  for  two  trees  cut  down  in  that  part  of  the  Lane,  and 
which  belonged  to  the  plaintiff's  park. 

Bfr.  Serjeant  Sosanguet  in  the  last  Tenn  obtained  a 
rule,  calling  on  the  plaintiff  to  shew  cause  why  the  yer- 
dict found  for  him  at  the  trial,  should  not  be  entered  ac- 
cording to  the  finding  of  the  jury,  viz.  as  to  the  first  issue 
on  the  plea  of  not  guilty,  that  the  defendant  was  not  guilty 
of  the  alleged  trespasses  in  the  close  called  Brict^ld, 
otherwise  Brickfield  Meadow,  in  the  second  count  men- 
tioned, but  was  guilty  of  all  the  residue ; — as  to  the  second 
issue,  on  the  replication  to  the  third  plea,  that  the. other 
close  in  the  second  count  mentioned  was  the  soil  and 
freehold  of  the  defendant,  and  not  of  the  plaintiff; — as  to 
the  third  issue  on  the  plea  of  not  guilty  to  the  new  assign- 
mentj  that  the  defendant  was  guilty ; — as  to  the  fourth  issue 
on  the  second  plea  to  the  new  assignment,  that  the  close 
newly  assigned  was  the  soil  and  freehold  of  the  defendant, 
and  not  of  the  plaintiff; — and  as  to  the  fifth  issue,  that  the 
parts  of  the  close  newly  assigned  were  the  close  of  the  de- 
fendant, and  not  of  the  plaintiff: — or  why  the  entry  should 
not  state  that  the  jury  were  discharged  from  the  issue  on 
the  new  assignment. — He  submitted,  that  the  jury  having 
found  that  aU  the  Xanebelonged  to  the  defendant,  except 
that  part  of  it  which  abutted  on  Brickfield  Meadow,  had 
in  efifect  found  for  him  on  the  issues  on  the  new  assign- 
ment, as  the  plaintiff  described  the  close  newly  assign- 
ed in  the  alternative,  as  abutting  on  three  closes  or  parcels 
of  land,  some  or  one  of  them;  and  the  defendant  in  his 
pleas  averred  that  the  soil  and  fireehold  were  his,  foDowihg 
the  same  terms  and  applying  himself  to  the  same  dose   . 

VOL.  IX.  H 
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.y^^  abutting  on  BrickfiM,  Brickfield  Meadow^  and  Sana's 
Lbtbbrimb  Four  Acres,  some  or  one  of  them ;  and  the  jury  found  that 
WiMTSB*  he  was  possessed  as  he  alleged,  viz,  of  a  close  abutting  on 
some  one  of  the  three  named  by  the  plamtiffl  The  finding 
was  therefore  in  favour  of  the  defendant ;  and  more  partir 
cularly  so,  as  he  adopted  the  altematiye  in  the  same  terms 
as  aUeged  by  the  plaintiff^  in  his  new  assignment.  Even  if 
this  were  not  so,  the  jury  should  have  been  discharged, 
as  the  issue  on  the  new  assignment  was  ambiguous  in  terms. 
And  in  Zee  v.  Mayer  (o),  where  the  plaintiff  made  a  new  as* 
signment  tn  tind  acrd  ierr<B  rive  prtUi,  and  the  defendant 
pleaded  not  guilty;  fortius  uncertaintyof  land  or  meadow, 
and  being  without  any  abuttals  or  name  to  the  acre,  and 
the  replication  being  to  the  acre  of  land  only,  the  jury  at 
bar  were  discharged  by  the  opinion  of  the  Court. 

Mr.  Serjeant  Pell  and  Mr.  Serjeant  Teddy  now  shewed 
cause,  and  relied  on  the  case  of  Cocker -s*  Crompion{b)f 
where,  in  trespass  quare  claummfregit,  the  plaintiff  named 
the  close  in  hb  declaration,  and  the  defendant  pleaded 
Uberum  tenementum  generally,  without  giving  any  further 
description  of  the  close,  it  was  held,  that  the  plaintiff  was 
not  driven  to  a  new  assignment,  but  was  entitled  to  recover 
upon  proving  a  trespass  done  in  a  close  in  his  possession, 
bearing  the  name  given  in  the  declaration,  although  the 
defiendant  might  have  a  close  in  the  same  parish  known  by 
the  same  name.  So  here,  as  the  defendant  had  not  spe» 
cified  the  name  of  the  close  in  his  pleas,  the  new  assign- 
ment was  unnecessary.  But  even  if  it  were  so,  as  the  defen- 
dant had  omitted  to  name  his  dose  in  his  pleas  to  the  new 
assignment,  the  plaintiff  might  safely  go  down  to  trial  on 
the  issues  as  they  then  stood.    In  an  Anonymma  case  (c)^ 

(«)  Bealoe  &  DaL  60,  pL  105—177.  pi.  222.  S.  C.  1  Aadenon,  31, 

pL  73.  Dyer,  264  «.  pL  39. 
(6)  1  Bam.  &  Cress.  489.  (•)  D^,  23  h.  pi.  147- 
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it  WW  keld,  thut  "  if  in  ttrnpaas  fi»r  l^reakisg  a  okisei  the      Jj^g^^ 
defendant  plead  that  the  place  it  aix  tuatea  of  kuul  in  JX,    UvmiRfDaB 
«rAicA  are  Ms  JrethoU^  and  the  plaintiff  reply  thai  th^y      wuTtbiu 
ore  Ui/reehoUf  and  not  ^  freehold  of  the  defendaiift$  if 
&e  defendant  harre  six  acres  in  J},,  and  Ae  jdajntiff  other 
flix,  the  defendant  cwinot  giF<e  in  evidence  that  he  did  tt»e 
trespaae  in  his  ovn  land.**    Here  &e  jnry  have  found  that 
die  defendant  has  connitted  a  teespass  on  n  close  of  the 
phintiflTs,  and  sitnate  io  the  parish  oiAshpriors,  which  w«i 
paiticulaiiy  described  in  the  new  assignment^  and  tbe  de- 
Andant  should  have  given  aome  fiirther  description  in  his 
I^eas  to  anch  new  asrignment. 

Mr.  Serjeant  Boaangmt  in  support  of  the  rule,  subnut* 
ted,  that  the  case  of  Cocker  v.  Oromplon  W4#  inapplicable 
lothe  present,  as  these  tiiere  was  no  new  aasignment. 
H^e,  however^  the  defendant  adopted  and  followed  the 
iwne  given  to  the.  dose  by  the  plaintiff  in  his  new  asengn- 
neotj  and  denied  that  the  dose  so  named  belonged  to 
luni,  but  that  it  was  the  soil  and  freehold  of  the  defendant; 
and  he  daimed  tibe  part  of  the  Lgne  opposite  the  three 
named  closesj  some  or  one  of  dtem,  and  the  jury  having 
finind  that  aU  the  Lane  belonged  to  him,  except  that  part 
wlneb  abutted  on  Brickfield  Meadow t  and  on  whi<^  the 
two  trees  in  qiteatioa  grew,  such  finding  is  in  effect  for  the 
defendant,  as  the  Lane  abutted  on  two  doses  which  be- 
longed to  him;  and,  ther^foire,  the  terms,  some  or  one  of 
them^  were  dearly  t^^plieaUe  to  dboee  two  doses: — at  att 
eiveniB,  the  issues  on  the  new  assigament  are  defedave, 
and  llie  veafiet  fiaind  thereon  b  bad  in  arceiit  ^  JHdtf- 


liOBd  Ghier  Juirtice  Bbst.— ^I  dunk  die  pfadntiff  is  mti- 
Ifed  to  have  a  verdict  entered  for  him  on  aH  the  issues  on 
ihe  new  assignment,  as  the  defendant  anght  have  demur- 
«ed  to  audi  'assignment^  H  he  had  eonaideind  it  te  liave 
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i^^-      ^^^  defectlre ;  and,  consequently,  there  is  no  ground  far 
'  Lbthbriooe    the  Court  to  accede  to  this  application.     In  the  first  count 
Winter.       of  the  declaration,  the  plaintiff  claimed  the  whole  of  tbe 
Lane  as  being  his  soil  and  freehold,  and  in  the  second, -he 
'reduced  his  claim  to  part  of  it  only.    The  defendant  in 
his  second  plea,  in  justification  of  the  trespass,  pleaded, 
'that  the  close  in  the  first  count  mentioned,  was  his  schI 
'and  freehold ;  and  in  the  third,  that  the  close  in  the  second 
^'count,  described  as  being  a  certain  part  of  a  certain  Xone, 
was  his  soil  and  freehold;  on  which  issues  were  joined.  Th^ 
-plaintifi^  newly  assigned  to  the  second  plea,  in  which  he 
abandoned  his  right  or  claim-to  the  whole  or  even  one  half 
of  the  LanSf  but  claimed,  in  a  loose  way,  that  the  close  in 
which,  &c.  was  so  much  of  a  certain  lane  or  parcel  of  land 
called  the  Lane,  extending  from  the  middle  thereof,  to- 
-  wards  and  abutting  on  three  closes,  which  he  names,  toiTir 
or  one  of  them.  The  defendant  has  taken  issue  on  this  new 
assignment  instead  of  demurring,  which  he  should  hare 
^one ;  and  he  now  insists,  that,  as  he  proved  at  the  trial  that 
•he  was  also  entitled  to  the  soil  and  freehold  opposite  to  or 
abutting  on  some  or  one  of  these  three  closes,  he  is  entitled 
:to  the  verdict.     The  proof  of  the  issue  lay  on  the  plaintiff, 
and  he  has  in  fact  proved,  as  alleged,  that  he  was  entitled 
-to  land  opposite  to  or  abutting  on  the  closes  called  Brick- 
'field.  Brickfield  Meadow,  and  Sandy^s  Four  Acres,  some  en: 
one  of  them;  and  the  defendant  also  alleged,  that  he  was 
entitled  to  the  soil  and  freehold  of  such  land.     The  plead- 
ings having  been  so  left  by  the  defendant,  and  the  plaintiff 
having  proved  that  he  had  a  close  which  abutted  on  Brick- 
J!eld  .Meadow,  hsL8  done  all  that  could  have  been  required 
of  him,*  and  is,  consequently,  entitled  to  retain  the  verdict 
found  for  him  on  the  new  assignment.     It  has  been  said, 
horwever,  that  the  jury  ought  to  have  been  discharged,  on 
U;he  ground  of  ambiguity,  and  uncertainty:  of  the  issue  on 
'  the  face  of  the  pleadings ;  and  Lees.  Mayer,  which  is  an 
extremely  old  case,  and' no  where  fiilly  or.  accurately.  r&* 
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ported,  has  been  cited' as  an  authority  in  support  of  such      ^2?^- 
a  proceeding ;  but  I  think  it  is  too  loosely  stated  for  the    Lstbbridoi 
Court  to  act  upon  it ;  and  more  especially  so,  as  the  uncer-      wmtbr. 
taioty  of  the<  issue  in  that  case  should  have  been  the  gicound 
of  a  motion  in  arrest  of  judgment.    There,  too,  the  Court 
could  not  know  what  land  belonged  to  the  plaintiff,  and 
the  trial  was  at  bar ;  here,  however,  his  close  b  stated'  as 
abutting  on  three  other  named  closes,  some  or  one  of  them. 
But  I  am  of  opinion,  that  we  have  no  power  to  discharge  the 
jury  after  the  point  in  issuehad  been  clearly  presented  to  (heir 
notice,  and  they  have  given  their  verdict,  evf  n  if  we  were, 
inclined  to  do  so.     It  appears  to  me,  therefore,  that  the  de.- 
fendant  should  have  taken  advantage  of  the  defect  in  the 
pleadings,  by  demurring  in  the  first  instance  to  the  new  as- 
signment; or,  at  all  events,  that  this  is  not  a  case  in  which 
the  Court  can  be  called  on  to  allow  him  to  avail  himself  of 
such  a  defect  after  verdict. 

Mr.  Justice  Park. — ^The  plaintiff  having  proved  that 
he  was  entitled  to  that  part  of  the  Lane  which  abutted  on 
Brickfield  Meadow,  established  his  claim  as  aUeged  in  the 
new  assignment,  as,  if  he  shewed  that  his  land  abutted  on 
either  one  of  the  closes  therein  nanied,  it  would  be  suffi- 
cient ;  and  as  the  jury  have  found  that  fact,  he  is  entitled  to 
a  verdict  on  the  new  assignment. 

Mr.  Justice  Burrough  concurring — 

A  verdict  was  ordered  to  be  entered  for  the  plaintiff  on 
all  the  issues  on  the  new  assignment,  and  for  the  defend* 
ant  on  the  other  issues ;  and  this  rule  was  apcoirdipgly 

Discharged^ 
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Mmf  \Zth.  Leadl&t  and  Otberft  f>.  EVams^ 

redti^uLif^  Xstt  WM  all  aetioii  of  debt  on  bond,  entered  into  by  tbe^ 
A  had  been  ap-  defendaiitand  two  Others,  ill  the  penal  somofSOOf.  Breach, 

pointed  by  the  _^_  •  « 

churchwardens    MO-payment    The  defendant  crayed  oyer  of  the  bond, 

r^ShTpun^-  ^^^^  ^'^•^  *®  follows :— Know  all  men  by  these  presents, 
ant  to  an  order    ^^f^  ^^  Jq^  Bovlie,  JomeB  Evons,  and  Matthew  JRoMn^ 

of  vettry,  to  Ae  '  ^      '  » 

office  of  coUec-  sofi.  Oar  and  each  of  our  heirs,  executors,  and  administra*- 
and  poor  rates  toTs,  are  jointly  attd  sererally  held  and  firmly  bound  unto 
wlT^d^^  i/flwie*  Leadtey  and  John  HaplHns,  churchwardens,  and 
for  his  produc-    William  Farltm  and  Samuel  Noek,  oTerseers  of  the  poor 

ing  to  them  and 

iheir  tutetuort,  of  the  parish  of  St,  Dwistan  in  theWest,  in  the  city  of  Lon^ 
ac^unt'^of  au     don,  and  to  their  successors,  churchwardens  and  oTerseera 

such  sums  as 
should  be  there- 


of the  poor  of  the  said  parish,  in  the  sum  of  SOO/.,  to  be 
«^r  »ceiv«d  pud  to  them  the  said  James  LeatBey,  John  Hopkint, 
should  come  to  WiUiam  Farhttr,  and  Samuel  Nock,  or  to  their  succes- 
such  collector,  ^^**  churchwardeus  and  overseers  of  the  poor  of  the  said 
to  Al^"ir  ^*^  pwish,  to  which  payment,  well  and  truly  to  be  made,  we 
their  successors^  bind  ourseltes,  our  and  eachof  our  heirs,  executors,  and 
and  oTCTseers,     administrators,  flmdy  by  these  presents;  sealed  with  our 

SJSfS  such  ®^*'  ^**®<^  *^®  l*!^*  November,  1819,  hi  the  sixtieth  year 
sums  as  he        of  the  teign  of  Geo.  8. — ^The  defendant  also  craved  oyer 

should  receive* 

or  that  should  '^  the  €onditi<Mi,  which  was  as  fellows : — ''  whereas  the 
hands^in  execu-  ^^^  Jokn  BojfHe  hath  been  appointed  by  James  Lea^Bey, 
— Hd^tha?Ae  •'"*'*  Hopkins,  fFilRam  Farlaw,  and  Samuel  Nock,  pur- 
offioesofchurcb-  suant  to  a  ktc  order  of  the  Vestry  of  the  said  parish  of  ^#. 

wardens  and 

OTerseers  bemg  Dunstanin  the  fTest,  to  the  office  of  collector  of  the  poor 
SriJfflcS^rwi-  ^^^  church  rates  of  and  for  the  said  parish :— Now  the 
fa  the  MtarTrf  ^condition  of  this  obligation  is  such,  that  if  the  said  John 
their  deputy,  Boylie  shall  from  time  to  time,  and  at  all  times  hereafter 
ed  to  the  same  when  thereunto  required,  produce  to  James  Leadiey, 
S^Uuy,  •^«*»  Hopkins,  William  Farlow,  and  Samuel  Nock,  or  to 
that  his  sureties  their  successors,  or  to  either  of  them,  a  just,  true,  and 

on  the  bond  '  j        i»       *  » 

were  not  liable 

ibr  momes  received  by  the  collector  on  account  of  any  year  subsequent  to  that*  in  which  the  ob* 
Ugees  held  thehr  respective  offices  of  churchwardens  and  overseers. 
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fiuthfid  aecouBt  of  all  mich  sum  and  aunui  of  money  as  shall 
be  hereafter  received  by  him^  or  that  shall  come  to  his 
hands  as  such  eoUector  as  aforesaid,  and  shall  well  and 
truly  pay  or  cause  to  be  paid  unto  the  said  James  Lead*' 
ley,  John  Hopkins,  William  JFarhw,  and  Samuel  Noek, 
or  to  their  successors,  churchwardens,  and  overseers  of 
the  poor  of  the  said  parish,  or  to  either  of  theA,  all  such 
sum  and  sums  of  money  as  he  shall  from  time  to  time  re- 
ceive, or  that  shall  come  to  his  hands  pursuant  to  and  in 
the  exeeuHon  of  his  said  office ^  by  or  on  account  of  the  said 
parish,  deducting  therefrom  such  reasonable  compensation 
for  collecting  the  same  as  shall  be  agreed  on  between  the 
said  James  JLeadky,  Jolm  Hopkins,  William  Parlow,  and 
Samuel  ^oek,  and  the  said  John  Baylie;  then  this  obliga- 
tion to  be  void,  or  else  to  be  and  remain  in  fiill  force  and  virtue. 
The  defendant  pleaded,  first ,  non  est  factum.  Se» 
comdly,  that  Bailie  did  produce  a  just,  true,  and  faith- 
ful account  of  all  the  sums  received  by  him  as  collector, 
and  paid  the  same  to  the  plaintiffs,  deducting  therefrom 
his  reasonable  compensation  for  collecting  the  same.  And 
lastly,  that  at  the  time  of  the  making  of  the  said  sup- 
posed writing  obligatory,  the  said  James  Leadley  and 
John  Hopkins  were  churchwardens,  and  the  said  William 
Farlcw  and  Samuel  Nock,  were  overseers  of  the  poor  of 
the  said  parish  for  the  then  current  year  respectively ;  and 
that  both  the  said  offices,  at  the  time  of  tiie  making  of  the 
said  supposed  writing  obligatory,  were,  and  still  are  an- 
nual offices ;  and  that  the  said  current  year  expired  long 
before  the  commencement  of  this  suit,  to  wit,  on  the  17th 
November,  1 8S0 ;  and  that  the  said  John  Baylie,  in  the  said 
condition  of  the  said  writing  obligatory  mentioned,  did 
from  time  to  time,  and  at  all  times  after  the  making  of  the 
supposed  writing  obligatory,  when  thereunto  required, 
produce  to  the  plaintiffs  and  to  their  successors,  a  just,  true, 
and  fidthftd  account  of  all  such  sum  and  sums  of  money  as 
were,  afker  the  making  of  the  supposed  writing  obligatory, 
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IS^^      reeeived  by  him  or  came  to  his  hands  as  suek  collector  mm 
aforesaid,  for  or  on  account  of  the  poor  rates  or  church 
rates  of  and  for  the  said  parish  for  the  said  then  current 
year^  or  for  or  on  account  of  the  pUuntiffs  as  such  church- 
wardens and  overseers  as  aforesaid  respectively,  or  which 
he  the  said  John  Bay  lie  ought  to  have  accounted  for  or 
paid  to  the  plaintiffs  as  such  churchwardens  and  overseers 
respectively,  or  which  the  plaintiffs  might  have  received 
by  virtue  of  the  said  offices  respectively;  and  did  firora 
time  to  time,  and  at  all  times  after  the  making  of  the  sup- 
posed writing  obligatory,  well  and  truly  pay  or  cause  to 
be  paid  to  the  said  plaintiffs,  and  to  their  successors, 
churchwardens  and  overseers  of  the  poor  of  the  said  pa* 
rish,  aU  such  sum  and  sums  of  money  as  he  did  from  time 
to  time  receive,  or  that  did  come  to  his  hands  in  the  exe-- 
cuHon  of  his  office  as  in  the  condition  of  the  supposed  writ- 
ing obligatory  mentioned,  by  or  on  account  of  the  said  pa- 
rish/or the  said  then  current  year,  or  for  or  on  account  of 
the  plaintiffs  as  such  churchwardens  and  overseers  respec- 
tively, or  which  the  plaintiffs  might  have  received  by  vir- 
tue of  their  said  offices  respectively,  deducting  therefrom 
such  reasonable  compensation  for  collecting  the  same,  as 
was  agreed  on  between  the  plaintiffs  and  the  said  John 
Bay  lie  J  according  to  the  tenor  and  effect,  true  intent  and 
meaning  of  the  condition  of  the  supposed  writing  obliga- 
tory, and  this,  &c.  wherefore,  &c. — To  this  plea  the  plain- 
tifi  demurred  generfdly,  and  the  defendant  joined  in  de<» 
miurer* 

The  cause  now  came  on  for  argument,  when  Mr.  Ser- 
jeant Pell  in  support  of  the  demurrer,  submitted,  that  the 
only  question  was»  whether,  under  the  condition  of  the  bond, 
the  defendant  as  surety  could  be  considered  responsible  for 
monies  received  by  his  principal  in  any  year  subsequent  to 
that  for  which  the  plaintifi  held  their  respective  offices  of 
churchwardens  and  overseers?  This  will  depend  on  the 
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intention  of  the  parties,  and  the  words  used  in  the  condi-       -j^f^ 
tfon  to  carry  such  intent  into  effect.    From  tlie  cases  col- 
lected by  Mr.  Serjeant  XTtV/tomi^inhisnote  to  LiOTdAi4ing» 
'ionYm  Merricke{a)f  it  appears,  that  where  an  obligation  is 
of  such  a  nature  as  to  apply  only  during  the  life  of  a  given 
party,  or  for  any  given  time,  and  the  obligee  dies,  it  is  at 
an  end,  and  the  obligor  cannot  be  afterwards  called  ov. 
So,  if  a  bond  be  entered  into,  to  a  firm  consisting  of  ^.> 
B.i  and  C,  if  either  of  them  be  changed,  or  2>.  be  taken  in 
as  a  partner,  the  obligation  is  no  longer  in  force.     In  the 
Liverpool  Waier-works  Company  v.  Atkinson  (&),  where 
the  condition  of  a  bond,  reciting  that  the  defendant  had 
agreed  with  the  plaintiffs  to  collect  their  revenues  from 
time  to  time /or  twelve  months,  and  afterwards  stipulating, 
that  at  all  times  thereafter  during  the  continuance  of  such 
his  employment,  and  for  so  long  as  he  should  continue  to 
be  employed,  he  would  justly  account  and  obey  orders, 
&c.  it  was  held,  that  the  obligation  was  confined  to  tiie 
period  of  twelve  months  mentioned  in  the  recital.    But  in 
Barclajf  v.  Lucas  (c),  it  was  decided,  that  a  bond  for  the 
fidelity  of  a  clerk,  who  was  taken  into  the  service  of  the 
obligees  as  a  clerk  in  their  shop  and  counting  house,  as 
bankers,  was  not,  discharged  by  the  obligees'  taking  ano- 
ther partner  into  their  house,  as  such  an  instrument  is  in 
tiie  nature  of  a  security  to  tiie  house  of  the  obligees.    So, 
here  the  bond  was  intended  to  be  in  force  as  long  as  Bay^ 
lie  should  continue  to  be  collector  or  receiver  of  the  parish 
rates;  and  more  particularly  so,  as  the  obligation  was,  that 
he  should  account  to  the  obligees  or  their  successors,  which 
necessarily  imports  that  it  was  not  to  be  confined  to  the  then 
current  year,  but  to  extend  to  all  sums  that  might  be  receiv- 
ed by  Bay  lie  on  account  of  the  parish,  so  long  as  he  should 
fin  the  office  of  collector;  and  more  especially  so,  as  the 
conditi<m  of  the  bond  was  not  restrained  to  time  or  to  per- 

(«)  2  Wnu.  Saund.  414  a.     (6)  6  East,  607-     (c)  1  Term  Rep.  291  n. 
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ions  by  naaie}  and  tlieie  is  no  avennent  in  tbeplea  that  Aiy^ 
lb  was  only  appointed  the  receiver  for  the  current  year. 

'  [Mr.  Justice  Park, — ^The  plea  states,  that  the  offices  of 
churchwardens  and  overseers  were  annual  offices,  and  Aat 
has  been  admitted  by  the  d^nurrer.] 

[Mr.  Justice  Burraugh. — ^How  could  the  obligees,  hold- 
XDg  merely  an  annual  office,  appoint  a  collector  beyond  the 
time  of  their  office?] 

If  the  obligors  consoled  to  make  themselves  liable  for 
monies  collected  or  received  by  Baj^Ke  for  more  than 
one  year,  and  during  the  time  of  the  successors  of  the  thai 
obligees,  it  would  not  be  illegal ;  and  although  church- 
wardens and  overseers  are  not  a  corporate  body,  yet  from 
the  nature  of  the  engagement  in  this  case,  it  must  be  con* 
sidered  as  if  they  were;  and  if  it  had  been  entered  into 
with  a  mayor  and  court  of  aldermen,  and  their  successors, 
ihere  can  be  no  doubt  but  that  the  obligors  would  have 
been  liable  to  such  successors.  Although  the  case  of 
the  Wardens  of  Si.  Saviour's  Souikfoark  v.  Bosioek  (a) 
may  be  relied  on  for  the  defendant,  where  the  condi- 
tion of  a  bond  recited  that «/.  S»  was  appointed  collec- 
tor of  the  church  rate  of  the  parish,  by  virtue  of  which 
office  he  was  empowered  to  collect  and  receive  all  sadk 
monies  as  were  rated  on  the  inhabitants  by  virtue  of  the 
rate,  and  for  which  he  was  accountable  to  the  wardens  of 
itie  grand  account,  and  his  sureties  were  bound  for  his  duly 
accounting  for  all  monies  coQected  or  received  by  him  on 
account  of  the  rate,  as  also  on  all  and  every  other  rate  or 
rates  thereafter  to  be  made  and  collected  by  him,  it  waa 
held,  that  the  sureties  were  only  answerable  for  •/•  S.  in 
that  single  appointment,  and  not  on  his  appointment  in 
the  ensuing  year;  yet  that  case  does  not  affect  or  control 
the  present,  as  the  condition  is  more  extensive  in  terms^ 
and  applies  not  only  to  the  then  churchwardens  and  over* 
seers,  but  their  successors  also. 

(«')2NewRq>.  175. 
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Mr.  SflrjeBiit  Ta^^  wtUn,  wis  «lopp«dl   bjr   thi 
Court:— 


Lord  Chief  Juttiee  BBST.«-»This  is  an  action  of  debt  on 
bond,  to  which  the  defendant  has  pleaded  dote  sevetal 
pleas,  and  to  the  last  of  which  the  phdntiffii  haTO  dcmnr- 
led.  It  is  material  to  state  the  oonditton,  whidif  with  the 
bond,  has  been  set  ont  on  oyer,  and  also  the  tcnns  of  the 
plea  which  haa  beai  demnned  to.  The  condition,  after 
reciting  that  John  Baglit  had  been  appointed  pursoant  to 
alote  order  of  the  vestry  of  the  parish  of  SU  Dumstan  in 
ike  West,  to  the  office  of  collector  of  tiie  poor  and  chnxdi 
rates  of  and  for  that  parish,  was  in  substance,  that  **  if  he, 
Boj^He,  should  firom  timc^  to  time,  and  at  all  tunes  thereaf* 
ter  when  thereunto  required,  produce  to  the  obligees,  ets. 
the  churchwardens  and  overseers  of  the  poor  of  that  pa* 
rish,  or  to  ihebr  eticeeeeore,  or  to  either  of  them,  a  just 
and  true  account  of  all  such  sums  of  money  as  should  be 
thereafter  received  by  him,  or  that  should  come  to  his 
hands  ae  eetch  eoUedor  as  aforesaid,  and  should  well  and 
truly  pay  or  cause  to  be  paid  to  the  said  obligees  or  to 
tieir  eueeeaore,  churchwardens  and  overseers  of  the  poor 
of  the  said  parish,  or  to  either  of  tiiem,  all  such  sum  and 
mms  of  money  as  he  should  from  time  to  time  receive,  or 
that  should  come  to  his  hands  puntumt  to  and  in  the  ejee^ 
emtum  of  his  said  qfice,  by  or  on  account  of  the  said  pa» 
rish,  then,  that  the  obligation  should  be  void«  The  defend- 
ant, in  the  commencement  of  his  third  plea,  alleged,  thatthe 
ettces  of  churchwardens  and  overseers  of  the  poor  were 
annual  offices,  which  was  not  necessary,  as  the  Court 
would  have  taken  judicial  notice  of  that  fitct  It  appears, 
then,  that  Aap^  was  appointed  by  the  plahitiffii,  as  such 
chndiwardens  and  o^rorseers,  to  the  office  of  ceSeotor  of 
the  cbuvch  and  poor  rates  fbr  flbo  pat tsh  of  St^  Duns(on. 
It  was  their  duty,  as  such  churchwardens  and  overseers, 
to  have  collected  these  rates  themselves,  instead  of  which^ 
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MojfKe  was  to  act  as  their  deputy;  and  if  their  offices 
were  annual,  so  that  of  the  deputy  must  be  confined  to 
the  same  period.    He  was  to  account  faithfiiUy  for  all 
such  sums  of  money  as  should  be  received  by  him,  or 
that  should  oome  to  his  hands  as.  such  collector,  and  to 
pay  them  over  to  the  plaintiffs,  pursuant  to  and  in  the* 
execution  of  his  said  office;  but  such  accounting  must,  be 
confined  to  the  sums  received  by  him  within  the  year 
for  which  his  office  of  collector  continued,  because  the  offi- 
ces of  the  obligees,  as  his  principals,  would  expire  at  the  end 
of  the  year  for  which  they  were  appointed,  and  the  office  o£ 
their  deputy  must  be  then  also  determined.     It  has  been 
mainly  contended,  in  support  of  the  demurrer,,  that  as  the 
terms  of  the  condition  of  the  bond  were,  that  Baylie 
diould  account  with  the  successors  of  the  churchwardens 
and  overseers,  he  would  be  liable  to  account  to  them  ac- 
cordingly;  but  on  reference  to  the  case  of  TTie  fFardens 
qfStm  Saviour's  Southwark  v.  Bostock  (a),  and  the  lan- 
guage of.  Sir  James  Mansfield^  it  appears,  that  the  ac- 
counting to  the  successors  must  be  of  such  sums  in  the 
collector's  hands  as  accrued  and  became  payable  during 
the  continuance  of  their  predecessors  in  office,  and  was  inr 
troduced  in  ease  of  the  collector,  in  order  that  he  might 
have  an  opportunity  of  discharging  himself  by  a  settlement 
of  the  account,  and  immediate  payment  to  the  successors  of 
the  sums  remaining  in  his  hands  at  the  expiration  of  the 
offices  of  the  churchwardens  and  overseers,  as  their  sucr 
cessors  would  have  the  ultimate  disposition  of  the  monies  so 
collected,  and  for  whom  he  engaged  to  act.  The  introduction 
of  the  word  successors ^  therefore,  does  not  of  itself  import, 
nor  is  there  any  provision  in  the  bond  to  indicate,  that  it  was 
the  intention  of  the  parties  that  Baylie  should  continue  to 
act  under  them,  or  collect  fates  which  might  become  due  or 
payable  after  the  appointment  of  the  plaintiffi'  successors 

(a)2NewRep.l75, 180. 
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to  the  offices  of  cfauichwardeiir  or  overseen,  but  only  thai 
he  should  be  liable  to  account  to  them  for  monies  received 
by  him  in. his  character  of  collector,  during  the  preceding 
current  year,  and  which  had  not  been  paid  over  by  him 
:  to  the  former  churchwardens  and  overseers.  It  is  true,  that 
:  they  might,  if  they  had  pleased,  have  taken  such  a  bond  as 
would  have  rendered  the  obligors  accountable. to  them  far 
collections  made  during  the  time  of  their  successors,  but 
such  an  intention  should  have  distinctly  appeared  on  the 
&ce  of  the  instrument.    But  it  no  where  appears  that  the 
.  collector  was  to  be  re-appointed  at  the  expiration  of  the  then 
•current  year,  nor  is  there  any  provision  .contained  in  the 
•bond  as  to  any  future  appointment  of  Bay  lie  as  collector, 
or  to  render  him  accountable  for  any  sums  received  by 
.him  in  the  capacity  of  collector,  after  the  expiration  of 
the  current  year  of  his  office.     The  only  case  that  gave 
.me  reason  to  doubt,  is  that  of  Metcalfv.  Brum  (a),  where 
at  was.held,  that  a  bond  given  to  trustees  to  secure  the 
.faithful services  of  a  cl^rk  to  the  Ghbe  Insurance  Campch 
'iijf,  who  were  no  corporation,  might  be  put  in  suit  by 
.the  trustees  for  a  breach  of  faithfid  service  committed  by 
.the  derk  at  anytime  during  his  continuance  in  the  service 
of  the  actually  existing  body  of  persons  carrying  on  the 
^same  business  under  the  same  name,  notwithstanding  any 
.intermediate  change. of  the  original  holders  of  the  shares, 
either  by  death  or  transfer;  and  Lord  EUenborough  there 
.said  (6),  **  the  only  question  is  upon  the  fair  meaning  of 
the  terms. used  in  the  obligation;  and  we  must  put  upon 
:  the  word  Company ^  the  sense  in  which  the  parties  them- 
-sdves  used. it  in  the  instrument.    I  will  begin,  therefore, 
by. translating  that  Word. according  to  the  subject  mutter, 
.sis.  the  Qlobe  Insurance  Campamf :  it  meant  a  fluctuat- 
ing or/successive  body  of  persons  who  should  from  time  to 
iime  be  carrying  on  the  business  of .  insurance,,  under  the 

(«)  12  East,  400*  (»)  Id.  406. 
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Mg4>^      mtne  of  die  Ofofo  Jhuunmce  Comfonif.    Now,  siq^pote 
a  bond  given  to  a  trustee  to  secure  the  perfanoaitce  of 
.  eeitam  senices  to  the  oonunoners  of  such  a  coaunpQ. 
WDuld  there  be  any  diflScuky  m  applymg  it  to  the  use  of  ^he 
commoners  for  the  time  beiiigy  whoever  they  might  happen 
to  be,  during  the  period  for  which  the  servioes  were  to  he 
performed?  There  couldbe  no  doubt  of  it.**  And  his  Lord- 
ship condttded  by  stating  that  the  *'  intent  of  the  parties  iqp- 
peared  very  clearly  to  look  to  the  service  of  a  fluctuating 
body.** — ^That  case,  however,  does  not  trench  upon  any 
other,  hut  stands  on  its  own  peculiar  circumstances,  as 
the  nature  and  institution  of  the  company  shew  that  the 
bond  was  given  for  the  benefit  of  a  fluctuating  and  oonti- 
nuaHy  varying  body.    It  consequentiy  cannot  apply  to  the 
present  icase,  as  the  bond  was  not  given  to  a  body  of  that 
description ;  but,  on  the  contrary,  was  confined  to  the  con- 
tinuance of  the  pliuntiffi  in  office  as  churchwardens  and 
overseers,  and  to  whom  it  was  originally  given.    The 
ease  of  the  Wardtm  of  8L  Saviotir's  Sauihwark  v.  Bdt- 
tack,  is  not  only  im  point,  fait  nearly  similar  in  terms  to 
the  present,  with  the  exception  of  the  word  smccessors. 
There,  die  condition  was,  that  the  collector  should,  from 
time  to  time,  when  theraunto  requested,  aurrender  and 
deliver  unto  the  wardens  of  tiie  grand  account  for  the 
time  being,  or  therectfter  /o  Ae,  all  sums  of  money  by  him 
collfioAed  and  received  or  tbereafker  to  be  collected  and 
received ;  and  it  was  determined,  that  as  the  collector  had 
been  appointed  under  an  Aofike  which  oontinned  but  for 
one  year,  his  sureties  on  the  hond  were  onlgr  answerable 
for  him  in  that  rfngle  appointment,  and  not  cm  his  appoint- 
ment in  the  ensinng  year;  and,  oonseqnentiy,  that  thejr 
were  not  liaUe  to  acoonnt  for  sates  which  acerued  and 
had  been  paid  to  him  in  the  subsequent  year;  and  Sir 
«riiiiifliifini^Udieresaid(a),  ^'witii  respect te  the  woads, 
^the  wardens  of  the  grand  account  for  the  time  being,  or 

(c)  2  New  Rep.  199. 
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thereafter  to  be/  udedin  diecondilionof  the  bondi  it  nnut 
be  remembered,  that  if  the  coHector  proceeded  to  collect 
afier  the  death  of  thote  with  whom  he  was  to  account,  he 
would  imdoubtedly  be  bound  to  account  with  the  wardens 
of  the  succeeding  year  for  the  monies  collected  by  him  in 
that  year  in  which  he  was  collector.'* — But  the  case  of  Pep* 
pin  V.  Cooper  (a)  is  net  distinguishable  from  die  present, 
where  a  bond,  after  reciting  the  appointment  of  H.  War^ 
ten  and  G.  Pepper  as  collectors,  under  the  statute  4d  Qeo. 
3,  c,  99,  was  conditioned  for  the  due  collection  by  JET. 
Warren  of  the  rates  and  duties  at  all  timee  thereafter;  it 
was  held,  that  the  due  collection  of  the  rates  for  one  year 
was  a  compliance  with  the  condition  of  the  bond,  as  the 
collector  was  appointed  under  an  act  which  made  the  of- 
fice an  annual  office ;  and  Lord  Quef  Justice  Abbott  there 
said  (A),  'M  am  of  opinion   that  the  condition  of  the 
bond  is  satisfied  by  the  faithful  collection  of  rates  and  du« 
ties  for  the  space  of  one  year.    It  is  true,  that  the  words, 
'  at  aU  times  hereafter,'  in  the  condition  of  the  bond, 
would,  taken  by  themselves,  extend  tiie  liability  of  the 
surety  beyond  that  period :  but  these  words  must  be  con- 
strued with  reference  to  the  recital,  and  to  the  nature  o^ 
the  appointment  tiiere  mentioned;  and  the  recital  is,  that 
Warren^  together  with  Pepper ^  had  been  appointed  col- 
lectors under  the  said  act  of  parliament.    Now,  the  nature 
and  duration  of  that  offioe  must  be  learnt  from  the  act  of 
parliament  itself;  for  if  the  statute  make  it  an  annual  office, 
it  18  unnecessary  to  state  that  fact,  eititier  in  the  bond  or 
in  pleading."  Aa,  tiierefore,  by  the  statute  4S  Oeo.  3,  an  an- 
nual offioe  only  was  created ;  the  Court  held,  that  not* 
withstanding  the  words  *^  at  all  times  thereafter,"  the  re- 
sponsibility of  the  obligor  was  limited  to  one  year  only  by. 
the  nature  of  die  c^ce  itself;  and  we  know,  that,  by  law, 
the  offices  of  churchwarden  and  overseer  are  annud  of* 
ficet,  and  J9aylie  was  appomted  as  collector  to  them.  The 

(«)  2  Barn.  &  Aid.  431 .  {h)  Id.  437. 
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.^^^.      oonditioii  of  the  bond,  therefore,  most  be  contCmed  wiA 
Lbaalkj      reference  to  that  appomtmenty  and  his  liability  limited  M" 
Etawi.       cordingly;  and  if  so,  the  defendant  is  clearly  entitled  to 
judgment* 

Mr.  Justice  Park. — In  the  cases  of  Lord  AfUnghm  t. 
Merricke^  and  the  Liverpool  WaierHaarks  Compamf  ▼•  Al^ 
kmson,  there  were  words  in  both  the  bonds  which  express* 
ly  limited  the  tune  during  which  the  obligors  were  to  conti- 
nue liable,  tiz.  the  one  six  months,  and  the  other  twelve ; 
but  my  opinion  in  this  case  is  founded  on  the  nature  of 
the  office  to  which  the  bond  applies,  and  the  situation  of 
the  parties  to  whom  it  was  given.  The  offices  of  church* 
warden  and  overseer  are  annual  by  8tatute(  a),  and  if  so,  the 
defendant  cannot  be  liable  for  what  occurs  after  the  expi- 
ration of  the  year,  according  to  the  authority  of  Peppin  v. 
Cooper.  We  have,  however,  been  much  pressed  in  argu- 
ment with  the  introduction  of  the  word  suceeseors  in  the 
condition  of  the  bond,  but  it  was  necessary  that  it  should 
have  been  inserted,  as  in  the  case  of  the  death  of  one  of 
the  churchwardens  or  overseers  within  the  year,  and  ano- 
ther had  been  appointed  to  succeed  him,  the  collector 
could  not  duly  account  even  for  the  receipts  of  one  year, 
if  he  were  not  to  account  to  the  successor  so  appointed, 
and  who  would  continue  to  fill  the  office  and  be  enlided 
to  receive  such  accounts  until  the  expiration  of  the  year 
for  which  he  was  appointed.  In  the  case  of  the  fFardens 
of  St.  Saviour' e  Southwark  v.  Bosiock^  Mr.  Justice  HeeUh 
adopted  the  argument  of  Sir  James  Marufieldf  and  ob- 
served, that  the  only  words  that  could  raise  a  doubt,  were 
those  which  pointed  at  an  account  with  the  wardens  of 
the  succeeding  year.  The  condition  there  was,  to  account 
to  die  wardens  of  the  grand  account  for  the  time  bemg  or 
thereafter  to  be,  and  these  latter  words  are  tantamount  to 
that  of  sueceeeers^  if  it  were  intended  that  the  collector 

(«)  See  43  EUz.  c.  2. 
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fehoiild  be  bound  beyond  the  year  for  which  the  wardens        }^^_ 
ocmtinued  in  office.    The  case  oiHasseU  v.  Lcng  (a)  seemsf 
to  me  to  be  deciaive  of  the  present.    There  it  did  not  ap* 
pear  in  the  recital  of  the  bond,  for  how  long  a  time  the  party 
had  been  appointed  a  collector,  as  it  merely  stated  tliat  he 
had  been  for  some  time  past  and  stUl  was  collector  of  taxes ; 
but  the  plea  stated  that  the  office  was  an  andual  office,  and 
that  Ae  bond  was  made  to  secure  the  payment  of  all  sums 
received  durmg  the  year,  and  averred  performance  by  the 
collector  during  that  year ;  and  the  replication  alleged  that 
the  collector  was  appointed,  not  only  for  the  year  in  the  plea 
mentioned,  but  for  divers  years  after,  and  assigned  a  breach 
in  a  subsequent  year;  yet  Loxd  SUenborough  there  said, 
that,  (&)  "  it  was  to  be  observed,  that  in  the  recitd  not  one 
word  occurred  describing  an  act,  or  intimating  a  receipt  be- 
yond die  limits  of  the  then  current  year  of  collection*  That 
the  words  alone  from  which  an  inference  was  to  be  collected , 
were  to  be  found  in  the  condition,  piz,  all  and  every  sum  of 
money  which  he  the  cdlector  should  or  might  from  time  to 
time  receive  from  the  inhabitants  of  C  on  account  of  any 
taxes  then  imposed,  or  tv/iich  should  or  might  thereafter 
he  impoged  on  them ;  **  and  his  Lordship  said,  ^*  that  these 
words  did  not  necessarily  import  that  the  duties  should  be 
collected  by  the  collector  after  the  expiration  of  the  current 
year ;  and  besides,  as  the  consequence  of  giving  to  the  con- 
diticHia  more  enlarged  construction,  so  as  to  extend  the  re- 
sponsibility beyond  the  current  year,  would  be  of  so  grievous 
and  burthensome  a  nature,  it  required  more  clear  and  cer- 
tain words  than  were  to  be  found  in  that  instrument/' 
And  the  Court  gave  judgment  for  the  defendant.     But  as 
I  relyH>n  the  cases  of  the  Wardens  of  St.  Saviour's  South- 
work  V.  Bostock,  sjxtStPeppin  v.  Cooper,  the  latter  of  which 
appears  tome  to  be  far  the  stronger  of  the  two,  I  am  clear- 
ly of  opinion  that  the  defendant  is  entitled  to  judgment. 

Mr.  Justice  Burrough. — Independently  of  any  decision, 
(«)  2  Mnu.  &  Selw;363.  (6)  Id.  369. 
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I  am  of  opinion  that  the  phnntJiw  in  Ak  case  aie  not  en- 
titled to  recover.    The  offices  of  churchwarden  and  over- 
seer are  annual  offices,  and  befi»e  the  defendant  can  be 
made  responsible  for  a  longer  period  than,  a  year,  U  should 
appear  on  the  fkce  of  the  record,  that  die  chuvchwaflpdens 
and  overseers  in  this  case  had  an  authority  to  appomt 
for  a  kmger  time  than  the  period  for  which  diey  f  Ued 
their  respective  offices  as  such.    The  irord  nioe«fser»  umbI 
be  taken  to  apply  to  the^case  of  a  death  of  a  drarchwafden 
€it  overseer  and  a  suceessinxiB  the  same  year;  asid  as  the 
office  is  directed  by  stalmie  to  be  annual,  die  monies  fe- 
ceived  by  the  coUector  during  the  current  year  were  to 
be  accounted  for  and  paid  over  to  the  successor  in  case  of 
such  deaih.    I  am  therefore  of  opinion  that  die  oUigovs 
in  diisbond  w^t9  oriy  respcmsible  during  the  year  the  ob^ 
ligees  cantipued  in  c^Sce;  andi  eansequendy ,  that  there 

must  be 

Judgment  for  the  de&ndaoi(a). 


Baker  and  Others  v.  Ridoway. 


Mt^  I7th. 

Whore  a  de-  jUr.  Serjeant  Basanquet  on  a  former  day  in  this  Team 
taken  in  execn-  obtained  a  rule  calling  on  the  plaintiffik  to  shew  cause  why 
^  r  Ou^  ^^  defendant  should  not  be  discharged  out  of  custody  as 
ment  obtained    to  this  action,  and  why  satisfaction  should  not  be  entered 

bytbeplaintift,  . 

and  a  commia-  upou  the  judgment,  on  which  he  had  been  taken  ia  exe- 
raptey  ^af-  ^^^^^  ^  ^^^^  cause.  He  founded  bis  motion  on  affida- 
J«^JJ|J^J^^J«^  vits,  which  stated  that  this  action  was  commenced  by  the 
whUtthere-      plaintiffs  against  the.  defendant  in  June^  18S1„  and.  that 

mainedin  cuf- 
tody  at  their 
luit,  and  the 
plaintiA  being 
compelled,  in 

order  to  prove  thdr  debt  under  liie  atatate  49  0€o,  S»  e.  ISl,  to  dixfaarge  the  defendant  from  th6 
ezecation;  and  die  commisuon  having  been  afterwards  tttpeneded,  the  plaintiA  took  the  defendant 
in  ezecation  again  on  a  m.  m.*  founded  on  the  original  jadgment: — Held,  thatif  tfaene  were  no  fraud 
in  guing  out  tiie  oonniiiion,  the  defendant  would  haTebeen  entitled  to  hia  dischaige  on  motton, 
but  that  if  the  comminion  had  been  preconcerted  or  fraudulently  fupeneded«  he  would  not  be  to 
entitled;  and  the  phuntifi'  aflidavitB  imputiag  strong  drcumstancet  of  fraud  to  the  defendant,  the 
Court  reftued  to  diachaige  him  out  of  custody,  but  left  him  to  his  remedy  by  muRia  qutreia. 


it  was  tried  at  the  Summer  Assizes  for  the  county  of 
Surrey  in  that  year;  when  the  plajntiffl  obtained  a  verdict 
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the  deftudtiit  for  8300/.  Tkftt  Ae  defendMit  whb  .i^m. 
taken  in  extfemkm  »  N^vemiet  {oYkfinag,  under  a  writ  of 
€apitu  ad  saiirfdciemdum  issued  on  a  judgment  entered 
qp  itt  {>ur«ttaiM90  of  stl^  f^fdkty  for  Sitnii  l(k.  and  was 
tkkexi  to  WAUe€tds§^^ffiteiptiMMfMnA  III  a  day  ov  tw<>  aftei'' 
wari&Mn«erredflMfttkaMS(»loliid^teir/  thfliaconitiBMtt 
of  badtrttt^t  #itf  dkoftfy  altafw«fd«  toMi^  agAilMt  tbv  de* 
ftndaost,  Md  fhat  «n  t^e  fSUt  at  Jmuafff  I9ei^i  he  was 
dechred  *  banfcrttpt.  Tirat  at  the  first  me^cSi^  held  tmder 
like  conMofeslM,  (he  pkintiff  iteifccr  attended  tm  preTe  A^ 
amount  of  Ae  deM  for  which  the  jadgmant  bad  been  ob^ 
tained^  lifldcsr  the  comitrisnoft  against  the  defendant^  bat 
that  snch  proof  was  apposed  on  aoeomit  af  th#  deAmdani 
being  then  hk  ististody  for  the  debt  That  o»thd  £th  of 
Rbruofy,  imst^  the  pfaintiffii  disekargiid  the  defendant 
bom  cnstody  on  aeeoant  of  siieh  debl^  That  at  the 
second  meeting  the  plaiftftMr  Bmker  pt^ei  the  dabt^  and 
was  sobsequenfly  chosen  one  of  die  asdigneea  under  the 
commission*  That  by  an  order  of  the  Vice  Chancdlot 
Ibe  eommissiott  waa  aftarwarda  sifpei^ded ;  and  that  on* 
the  9th  ofiPafiiwwy  h»t,  the  piaintiffa  ieaued  another  c^ria^ 
md  Moiufadendrnm  against  the  defendant,  Ibnnded  on  the 
belbre-4ttentioned  judgtnent,  and  imd^  whieb  ha  waa 
taken  in  elxeeution  on  the  0th  of  March  feUowkig,  and 
conveyed  to,  and  waa  at  the  time  of  the  present  apptioation 
s^  iSanfined  hi  fFtHecrms-gire^i  prhM.  TImt  the  ifcmih 
misaion  so  isamed  aga&st  the  defendant  was  not  at  his  re- 
quest, or  by  his  cfonsent  or  procitfemenf ;  nor  was  the  peti^ 
tion  to  supersede  ft  conicerted  wfth  him,  or  presented  ^  his 
request,  or  through  ahy  contrivance,  phiv,  or  scheme  of  life/ 
or  that  he  in  Kny  way"  directly  or  indirectly  induced  it  to 
be  presented;  and  fhrther,  tlmt  ibe  conmnssion  w^  nolf 
issued*  with  any  view  on  the  part  of  the  defendant  to'd^aft 
the  execufibn  issued  in  this  cause  by  means  of  tbt  Cttrfifl- 
cate  to  be  obtained  by  him  or  oth^rwfsie' ;  and  ihgt  at  the 
tune  he  was  discharged  from*  the  forniet^  ^lecutibn,  fi^  ^S 

rl? 
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igM»,      ignorant  of  the  objection  which  existed  to  the  conunission, 
or  of  any  petition  to  have  the  same  superseded. 

Mr.  Seijeant  Vaughan  and  Mr.  Serjeant  Tadtfy, 
shewed  cause,  on  affidavits  of  the  plaintiffi,  which  stated, . 
that  they  having  obtained  a  verdict  against  the  defend* 
ant  for  830S/.  and  obtained  final  judgment  against  him  for 
3417/.  I0s»  in  Michaelmas  Term,  1821,  and  taken  him  in 
execution  on  a  ca.  sa.  on  the  S6th  of  November  in  that  year ; 
the  defendant,  in  the  beginning  of  that  month,  caused  the 
whole  of  his  stock  in  trade  as  a  wine  merchant  to  be  put 
up  to  sale  by  public  auction,  and  that  he  employed  one 
Langdan  as  an  auctioneer  to  seU  the  same.  That,  on  the 
16th  of  that  month,  an  advertisement  appeared  in  the 
JHmes  newspaper,  requesting  that  all  persons  having  de- 
mands on  the  defendant  were  to  send  the  particulars 
thereof,  and  all  persons  indebted  to  him  were  without  de- 
lay to  pay  the  amount  thereof  to  one  AUetif  an  attorney. 
That  a  commission  of  bankrupt  was  issued  against  the 
defendant,  at  the  instance  of  Langdon,  and  that  ^Uem 
acted  .as  the  solicitor  of  the  defendant  under  such  com- 
mission. That  the  plaintiffs  believing  the  defendant  to  be 
possessed  of  property,  and  that  he  had  improperly  dis*- 
posed  of  parts  of  it,  and  that  the  commission  was  issued 
at  his  request,  or  by  his  consent  or  procurement,  and  was 
intended  to  be  prosecuted  for  the  defendant's  purposes, 
they  determined  to  prove  their  .debt  under  it;  that  the 
commissioners  of  bankrupt,  in  pursuance  of  the  statute  (a), 
required  that  the  defendant  should  be  discharged,  before 
they  would  receive  even  the  offer  of  the  proof;  which  the 
plaintiffs,  being  so  compelled,  accordingly  did ;  and  immedi* 
ately  aflter  they  had  so  done,  the  defendant  opposed  such 
proof  being  received,  although  the  same  was  offered  upon 
the  judgment  which  had  been  recovered,  but  that  the 
commissioners  eventually  received  such  proo£  That  on 
the  6th  of  March,  1822,  a  petition  was  presented  to  the 

(«)  49  Geo.  3,  c.  121. 
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Lord  CStancellor,  prayiiig  that  the  commission  might  be         1824. 
saperaededi  on  the  ground  of  an  alleged  defect  in  the  peti- 
tioning creditor's  debt ;  and  that  on  the  30th  otJuly^  ISSS, 
the  Vice  Chancellor  directed  a  supersedeas  accordingly. 
The  plaintiffii  then  went  on  to  state  diat  they  fiilly  be- 
lieved that  the  commission  was  issued  at  the  instance  and 
by  the  procurement  of  the  defendant,  and  in  concert  be- 
tween the  petitioning  creditor,  the  solicitor,  and  himself; 
and  that  the  petitioning  creditor's  debt  was  a  contrivance 
between  him  and  the  defendant  whereon  to  ground  such 
commission.     That  all  the  debts  proved  under  the  com- 
mission, exdusive  of  that  proved  by  the  plaintiffs,  amount- 
ed to  no  more  than  695/*  \0s.  and  that  the  whole  of  the  debts 
owing  by  the  defendant  at  the  time  the  commission  issued, 
amounted  to  1585/.  and  no  more,  as  appeared  by  a  state- 
ment made  out  by  the  defendant,  and  delivered  by  him  to  the 
plainti£b  immediately  before  his  bankruptcy ;  and  that  the 
dUscharge  of  the  defendant  from  the  execution  in  this  cause 
was  not  voluntary,  but  that  the  plaintiffs  were  compelled 
to  consent  to  the  same,  upon  the  occasion  of  proof  being 
made  under  the  said  commission. — Under  these  circum- 
stances, it  was  submitted,  that  as  it  appeared  on  the  face 
of  the  plaintiffs'  affidavits,  that  the  commission  was  proi- 
concerted,  and  sued  out  for  the  purpose  of  depriving  them 
of  the  benefit  of  their  execution,  they  were  entitled  to 
act  as  if  it  had  never  issued,  and  the  discharge  to  the  de- 
fendant never  g^en ;  and  even  if  the  commission  were  not 
fraudulent  in  itself,  the  moment  it  was  superseded  the  plain- 
tiffs were  remitted  to  their  former  rights ;  and  if  so,  it  is  quite 
dear  that  they  were  justified  in  retaking  the  defendant  on 
die  original  judgment.    The  discharge  of  the  defendant 
was  not  the  voluntary  act  of  the  plaintiffs,  as  by  the  statute 
49  Geo.S,  c.  131,  8.  14  (a),   they  were  precluded  from 
proi^ing  their  debt  under  the  commission,  unless  they  had 

(a)  By  which  it  is  enacted,  have  brought  any  action,  or 
"  that  it  shall  not  be  lawful  for  instituted  any  suit  against  any 
any  creditor,  who  has  or  shall     bankrupt,  in  respect  of  any  de- 
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previdudy  abaiidMad  the  raeeutbu*  and  il  iv  iilio  svata 
dint  the  GommiMioners  required  the  defendant  to  be  dia» 
charged  beibre  they  would  ev<eii  reoeiye  an  offer  of  the 
proof  of  thoplaintiflb' debt  Jn  M'Ma$Urv,Kdl{a\il 
waa  hdd»  that  a  plaintiff  auii^  out  a  commiarimi  of  baob- 
niptoy  against  a  defendant  in  exeeution  waa  no  ground,  at 
law  £w  diecbaii^g  him  out  of  custody » on  the  principle  Chat 
thifiCourthasnojurifldietiontodoaoi  and  Lord  CSuefJua* 
tice  J^«  there  said,  '^suppose  the  Lord  QianoeUorshouU 
think  fit  to  supersede  the  eommissionj  then  we  shall  have 
discharged  the  debtor,  because  a  oomndssion  has  issued 
against  him;  and  the  Lord  Chanodlor  will  haw  super" 
seded  the  commission,  because  the  party  haa  been  charged 
in  execution."  In  Nadin  v.  B9ttie{b),  it  was  heldi  that  a 
disdbarge  under  an  insolvent  act  of  one  of  two  joint  defend^ 
ants  in  execution,  although  not  opposed  by  the  plainti^  did 
not  operate  to  discharge  the  oAer,  on  the  ground  that 
the  disdiarge  could  not  be  said  to  have  been  with  tba 
pkintiff's  assent.  So  here,  the  defendant  was  discharged 
by  operation  of  law,  and  without  the  consent  of  the  plain-* 
tiffs,  as,  unless  they  had  come  in  and  proved  under  the 
commission,  they  would  have  lost  every  chance  of  recover* 
ing  their  debt.  But  even  if  the  transaction  in  this  case 
were  bond  fide,  still,  as  the  commission  was  superseded,  it 
must  be  considered  as  if  it  bad  never  existed*  and  may  he 
taken  in  some  respects  as  being  analogous  to  the  reversal 
of  an  outlawry:  and  in  the  case  of  St.JaiH*a  CkUega,  Qm^ 


mamd  wUeh  aroM  piisr  lo  the 
bankruptcy  of  sudi  bankrupt,  or 
wbich  might  have  been  proved  as 
s  debt  under  the  commudon  of 
bankrupt  issued  agunst  snchbank- 
niptj  to  pro?e  a  debt  under  such 
commisdon  for  any  purpose  what- 
ever,  or  to  have  the  claim  of  a 
debt  entered  upon  theproceedimas 
under  such  oommis8ion«  without 
relinquishins  such  action  or  snii^ 


and  all  benefit  from  the  same;  and 
that  the  proving^  or  so  rlrimfaig  a 
debt  under  a  oommission  of  bank- 
rupt by  any  creditor*  shaU  be 
deemed  an  election  by  such  cre- 
ditor to  take  the  benefit  of  such 
eonauseipo»  vrith  respect  to  the 
debt   so  proved  or  claimed  by 


(•)  1  Bos.  &  Pol.  Je2. 
ik)  5  Basi,  147. 
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fordv.  Mnr€ott{a^,  it vtB  bdd,  ihftt aAer  an eiidawry  h»  >J^!l 
been  reTened,  tfie  oase  is  ike  Bane  as  if  it  never  ekiatedi 
and  the  party  is  plaeed  ia  tibe  same  sitaataeii  aa  when  ^ 
the  proceedings  commenced.  Although  it  may  be  said,  that 
diis  very  case  is  to  be  provided  for  by  a  new  statute,  which 
is  now  ahd^  the  consideration  of  the  iegisktisre,  «i|d  by 
which  a  plaintiff  nay  retakeit  defan«knt «  ease  a  conmia- 
sion  be  superseded,  and  that  such  a  pDomiom  would  Bot 
have  been  necessary  unless  the  defendant  were  entitled  to 
tndisclnrge  at  common  law,  yet  it  is  an  appliclitita  to  the 
djasietkiiof  the  Coinrti  and  as  the  eomminioft  appears  to 
have  been  issued  with  %  fraudulent  iKtent,  and  bb  the 
pUntiffs  were  eattsd  on  to  prove  under  it  t»  smiitem,  die 
.  deSmdant  ought  net  io  be  velie«red  hy  tlM  minmarynode« 
but  dhoidd  either  try  the  questimi  in  the  shape  of  missue^ 
or  raaart  to  fcis  Jtenady  hy  andtta  fmarafak 

[The  Court  heif  intimated  that  they  had  been  unable 
to  find  any  case  where  a  similar  question  had  arisen*  la 
JiaguMS  V.  WUlqf  {b),  it  was  held,  that  if  a  debtor  taken  in 
eaeoutioo  is  discharged  vfiih  the  comeni  of  the  credl- 
torj  ihe  debt  is  ejdinguished.  So  in  Vigers  v.  AUrich  (c), 
Jimner  v,  Hague  (ji),  and  BlaeUmm  v.  Siufurt  (e),  the 
defendant  was  discharged  out  of  execution  by  the  coor 
'  msf^  of  the  plaintiff,  on  his  entering  into  a  new  agreement 
pr  undertaldagt  Here^  however,  the  pkuAtiffs  were  eomr 
palled  to  prove  undertfae  commission;  and  ba  die  question 
was  of  considerable  importance,  it  ought  not  to  be  decided 
on  a  motion  of  this  descriptioni  founded  on  the  mere  affir 
davits  of  the  parties.  The  pooper  way  to  arrive  at  all  the 
Aicta  would  be,  ekher  by  an  issue  or  an  audUQ  querelu* 
la  Camgn'eJHgeH  (/),  U  is  said,  that  if  a  man  in  execution 
be  bailed  by  the  Courts  he  may  afterwards  be  taken  in 
execution  again.  So,  by  the  statute  11  Hen.  6,  c.  5,  if  he 
briags  en  audita  quereia,  and  finda  mainpriae  theaeoa,  but 

(If)  7  Tenn  Rep.  269.     (b)  1  Term  Rep.  66?.     (0  4  Burr.  2482. 
(rf)  7  Term  Rap.  420.        («)  2  East,  243.       ( / )  TU.  Execution,  H. 
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l^ti'      afterwards  doeanot  prosecute  with  effect.  And  in  MUford 
Bauk        v.  CordkoeU{a)f  it  was  held,  that,  in  a  doubtful  case,  the 
RioowAT.     party  must  be  left  to  his  audita  querela.'] 

AdjoumatvT. 

This  proposal  being  rejected,  on  the  grounds 'that^fhe 
proceeding  by  audita  querela  was  nearly  obsolete,  and 
extremely  expensive : — 

Mr.  Seijeant  Basanquet  and  Mr.  Serjeant  K^Ode,  in 
support  of  die  rule  insisted,  that  the  defendant  was  enti- 
tled to  his  discharge,  and  more  particularly  so,  as  the 
aflSldavit  filed  in  support  of  the  application  altogether 
denied  the  existence  of  fraud,  or  that  the  commission 
had  been,  superseded  with  his  knowledge  or  assent. 
With  respect  to  the  writ  of  audita  querela,  it  is  now  be- 
come nearly  obsolete,  and  is  only  required  where  the 
defendant  has  good  matter  to  plead,  but  has  no  oppor- 
tunity of  pleadkig,  as  iathe  case  of  a  release  after  judg- 
ment, or  where  the  defendant  has  paid  the  debt  to  the 
plaintiff  without  procuring  satisfaction  to  be  entered  on  the 
roU*  The  personal  liberty  of  the  subject  has  been  always 
watched  with  the  greatest  jealousy,  and  the  ancient  law 
regarded  it  with  the  most  anxious  care.  In  fkMer  y. 
Jiaoksen  (6),  it  was  held,  that  if  a  person  taken  on  a  capi^ 
aa  ad  satirfadendum  died  in  execution,  the  plamtiff  had 
no  further  remedy,  because  he  had  determined  his  choice 
by  this  kind  of  execution,  which,  affecting  a  man's  liberty, 
was  esteemed  the  highest  and  most  rigid  in  the  law ;  and 
although  this  has  been- since  remedied  by  the  statute  SI 
Jae^  1,  c«  S4,  the  principle  still  remains,  vts,  that  a  de- 
fendant cannot  be  taken  in  execution  twice  on  the  same 
judgment.  The  statute  41  Geo.  3^  c.  64^  s.  1.  applies 
expressly  to  this  question;  and  although  it  has  expired,  k 
having  been  made  to  continue  in  force  for  only  three  years, 
yet  a  similar  proviso  is  to  be  introduced  in  the  bill  which 

(a)  2  Str.  1198.  {h)  Hobart,  52— 59. 
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k  now  before  Parlimnent,  and  from  which  it  is  evident  that  J^ 
the  i^aintiffs  are  not  entitled  under  the  existing  circum- 
stances to  retake  the  defendant,  on  the  weU  known  rule 
that  nemo  lu  vexati  debet.  Although  the  plaintiffs  have 
imputed  fraud  to  the  defendant  in  suing  out  the  ccMunis- 
^on,  it  'is  a  mere  suggestioui  aUqi^dur,  $ed  nan  prober 
tur/  but  at  all  events,  it  should  appear  so  plainly  on  the 
&ce  of  the  affidavits,  as  to  leave  no  room  for  the  Court  to 
doubt;  and  as  one  of  the  plaintiffs  was  the  assignee  under 
the  comraissioni  the  proceedings  might  have  been  fully  in- 
vestigated before  the  Lord  Chancellor ;  audit  is  not  a.fraud 
to  satisfy  one  creditor  to  (he  exclusion  of  another;  and  it 
is  expressly  denied  by  the  defendant  that  the  commission 
was  sued  out  with  a  fraudulent  view,  or  with  a  predeter- 
mination to  get  it  superseded.  In  Blaekium  v.  Siupari, 
Mr*.  Justice  Grose  said  (a),  ''  that  the  law  is,  that  a  pei^ 
son  cannot  be  taken  in  execution  twice  on  the  same  judg- 
ment, whether  he  had  so  agreed  or  not,  although  his 
conduct  had  been  very  scandalous/'  Here,  however, 
if  there  were  any  fraud,  it  arose  on  a  matter  which  w^ 
coDi^teral  to  the  discharge,  which  was  a  voluntary  act 
or.election  made  by  the  plaintiffs  to  prove  their  debt  under 
the  oommission.  At  all  events,  they  should  have  establish- 
^  fraud  in  the  defendant  in  the  most  clear  and  unequivo- 
cal manner;  but  the  fiicts  disclosed  in  their  affidavits 
amount  to  a  mere  imputation,  which,  has  been  complete- 
ly answered  by  the  defendant,  and  he  is  consequently  eiv- 
tWed  to  his  discharge. 

Lord  Chief  Justice  Best. — ^I  am  extremely  sorry  that 
lam  pssjssed  to  give  any  opinion  as  to  the  law  in  a  ques- 
tion of  this  nature,  in  the  present  stage  of  the  proceed- 
inga^.as  k  would  have  been  far  more  satis&ctory  if  it  had 
come  before  the  Court  in  a  regular  way,  when  we  might 
hesre  given  a  decisive  opinion*  I  am  also  sorry  that  the 
defendant  has  not  acceded  to  have  the  facts  tried  by  an 

(c)  2  East,  244. 
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isnie^  M  that  m^nM  have  been  the  aoet  oon^enient  iMde 
bf  vhkh  this  ^estion  cotdd  have  been  detenwned,  when, 
if  the  jury  had  negatived  fnnd,  he  would  immediataij 
have  Imd  the  benelt  of  tibeir  verdiet.  As,  hewever,  I  am 
now<eaHed'On  to  give  an  oipiniony  as  to  whedber  he  is  ts- 
titled  to  be  discharged  on  this  apflieation,  two  ^uesticm 
arise;  ^st,  whether,  apposing  there  had  been  no  fraud 
practised  in  sning  ont  the  eommission,  he  is,  under  aH  the 
eirennstanoes,  so  entitled;  and  meandfy^  whether  lie  ean 
be  discharged  iffraud  has  been  established  t  if  there  has 
been  no  fraud  in  the  transaction,  I  am  of  opinion  that  Ibe 
defendant  is  entitled  to  Us  discharge,  but  if  there  has 
been  fraud,  I  em  dearly  of  opinion,  in  which  my  two 
learned  Brothers  ooneur,  that  he  is  not.  Since  this  case 
oame  under  diseussien,  I  have  looked  with  the  greatest  at- 
tention through  all  the  oases  relative  lo  eseoutkms  agahist 
the  person,  from  the  earliest  period  to  Ae  present  time, 
land  I  am  frtHy  aware  with  what  jealousy  the  law  once 
watched  and  protected  the  liberty  of  the  subject.  It  was  fer^- 
inerly  doubted  whether,  if  a  person  were  taken  in  execution, 
and  set  at  liberty  by  privilege  of  either  house  of  PaiVar 
ment,  the  party  at  whose  smt  euch  execution  was  pitfsued, 
was  for  ever  after  barred  from  issuing  a  new  writ  of  execu- 
tion. That,  however,  was  remedied  by  the  Legislatmre ;  and 
the  statute  iJae,  1,  c  18,  8»f,  enacted,  that  a  new  writ 
nnght  be  sued  forth  and  executed  as  if  no  such  former  ex- 
ecution had  been  taken  out.  So,  doubts  arose,  whether  the 
death  of  a  debtor  in  execution  under  a  eajnot  ad  HiHsfaet' 
endum,  was  a  satisfaction  of  the  debt,  although  he  left  pro- 
pa?ty  behind  him;  cm  Ae  ground  that  the  creditor  had  no 
ftHPtfa^  remedy,  because  he  had  detemined  his  dhoice  by 
that  kind  of  executSon,  winch  wvtf  the  highest  remedy  the  law 
affi>rded  himt  that  has  also  been  set  at  rest  by  statute  {a). 
If  aparty  be  taken  in  execution,  andaoomnussion  of  bank- 
rupt be  afterwards  sued  out  against  him  m  imMmn,  and 
without  his  consent  or  privity,  and  the  party  who  has 

(s)  81  Jac.  I,  c.  24, 
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talte  him  m  exeoilkm  abaiid<m8  k,  aad  pi^^  ,1884^ 

bii  debt  under  the  pommiMiony  and  takes  die  chanoe  of  re- 
OBiving  hia  dividend  with  the  other  oreditorsy  he  thereby 
inabee  hit  election;  and  although  there  should  be  no 
wHets^  the  j^arty  ia  discharged  for  ever.    A  creditor  can 
no  wove  iMroceed  against  his  debtor  after  a  conmdssion 
has  been  fiiirly  and  duly  sued  out,  than  agunst  a  person 
who  has  baadfldg  assigned  all  his  property  for  the  benefit 
ofhis.erQditors;-^butif  adebtor  in  ezeeutieBi  inconeert 
vitb  other  persons,  procures  or  consents  that  a  eonunission 
of  bankrupt  shall  be  issued  against  him,  in  order  to  in- 
duce a  creditor  to  discharge  him  out  of  custody,  by  eaus- 
iiig  him  to  oome  in  and  prove  his  debt,  and  the  eommia- 
'inon  is  afterwards   superseded  for  a  latent  defect,  unr 
known  to  sudi  creditor,  I  am  dearly  of  c^inion  that  the 
debtor  is  not  entitled  to  his  discharge,  on  the  ground  that 
he  cannot  avail  himself  of  his  own  fraud. — The  question 
in  this  case  could  not  have  arisen  imtil  after  the  passing 
of  the  statute  49  Oeo»  8,  e*  Ifil ,  as,  previously  thereto^  k 
Wias  not  necessary  that  a  plaintiff  should  abandon  his 
execution  against  the  person  of  his  >  debtor,  before  he 
proved  under  a  ccnunission  against  him.    We  therefore 
cannot  look  for  any  decisions  on  this  point  \  and  altibough 
mJafW9$Ym  WUhf.  Mr.  Justice  AsAJmrst  said  (a),  *'  that  he 
knew  of  only  one  case,  where  a  debtor  in  execution,  who 
obtained  Us  liberty,  might  afterwards  be  taken  again  for 
the  aane  debt^  and  that  was  where  he  had  escaped ;  but 
that  the  reaaon  of  tiiat  was,  because  he  was  not  legaHy  out 
of  coetody  :*'  yet  it  seems  that  Mr.  Justice  Buller  did  not 
assent  to  tiie  generality  of  Aat  proposition,  as  he  observ- 
ed, Aat  *'  under  the  facts  of  that  case  the  plaiiktiff  was  not 
guilty  of  (mjf  fraud.'*    The  question  in  this  case  then  is, 
does  fraud  exist?   If  it  does,  it  is  a  well  known  and  estab- 
lished prineiide,  that  a  party  cannot  avail  himself  of  his 
ow»  wrong.    Jf,  therefore,  the  defendant  obtained  his  dis- 
charge from  the  fonaer  execution  by  fraud,  he  cannot  be 

(«)  1  Term  Rep.  659. 
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j^^.       considered  as  having  been  fairly  or  legally  out  of  cuistody.i 
Although  it  has  been  said,  that  the  plaintifis  have  not' 
proved  fraud,  and  affidavits  have  been  made  on  die  part 
of  the  defendant  altogether'  negativing  it,  yet  the  plain- 
tifis have  sworn  in  direct  contradiction,  and  stated  die 
means  by  which  such  fraud  was  effected;  and  my  opin- 
bn  is,  that  the  substance  of  the  affidavits  fbr  the  plain- 
tiffs has  not  been  satisfactorily  answered.    It  appears, 
too,  that  the  plaintiffs  had  obtained  a  verdict  against' 
the  defendant  for  8303/.,  and  if  the*  present  application* 
were  to  prevail,  they  might  possibly  never  recover  one' 
farthing;  still  the  question  must  be* determined  on  prin- 
ciple rather  than  on'  the'  amount*  of  the  sum  at  stakes 
If  on  a  motion  of  this  description,  fraud  be  charged' 
on  the  one  hand,,  and  denied  on  the  other,  the  Court 
are  not  bound  to  take  such  denial  to  be  true.    In  matters 
of  ordinary  practice,  where  affidavits  are  necessary,  he  who 
swears  last  is  credited,  as  it.tends  to  prevent  procrastinat- 
ed .litigation ;  but  in  matters  of  magnitude,  if  a  fact  be  con- 
troverted, it  has  been  usual  to  either  refer  it  to  the  Mas- 
ter or  Prothonotary,  or  direct  an  issiie  to  be  tried  by  a 
jury.     Such  is  the  constant  practice  of  the  Court  of  King's 
Bench,    In  the  case  of  a  quo  warrantp,  where  facts  are 
stated  on  the  one  side,' and  positively  denied  on  the  other, 
the  Court  will  grant  the  writ    So  in  the  case  of  a  manda" 
mus,  although  the  charge  be  stoutly  denied  by  the  party 
against  whom  the  application  is  made.    Again,  in  the  case 
of  usury,  if  one  party  swears  that  there  has  been  a  corrupt 
loan,  and  the  other  denies  it,  the  Court  will  not  decide 
on  the  mere  affidavits  of  the  parties,  but  direct  an  is6ue.  In 
point  of  principle,  this  ought  to  be  the  practice  of  every 
Court  of  Justice;  and,  it  appears  to  me,  that  all  questions 
embracing  &cts  of  any  moment  should  be  so  decided.    But 
the  question  in  this  case  is,  whetlier  th^  fraud  imputed  to 
the  defendant  has  been  satisfact<Nrily  answered  by  him. 
That  requires  great  consideration ;  and  themost  satisfactory 
mode  by  which  truth  can  be  elicited,  is  by  sending  the  case 
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before  a  jury ,  where  witnesses  may  be  examined  face  to  face,  1884* 
and  the  whole  of  the  transaction  brought  to  light  Although 
the  defendant  may  have  satisfactorily  answered  some  facts, 
yet  there  are  many  which  remain  unanswered.  It  is  mo^ 
material  that  the  dates  of  the  transaction  should  be  at- 
tended  to ;  and  in  cases  of  fraud  and  conspiracy,  it  is  neces- 
sary  to  look  at  all  the  circumstances  connected  with  the 
principal  transaction:  and  here  it  appears  as  a  £act,  that 
the  defendant,  in  the  month  of  November  following  the 
▼erdict,  caused  all  his  property  to  be  aold;  and  .it  is  not 
sworn  that  he  has  paid  a  single  debt  to  either  of  his  ere* 
ditors  out  of  the  proceeds;  and  for  any  thing  that  appears 
to  the  contrary^  he  may  now  have  the  whole  of  the  produce 
of  the  saleJn  his  own  pocket*  An  honest  man  would  have 
acted  differently,  lor  he  woidd  have  called  all  his  creditors 
together  previously  to  the  sale ;  instead  of  which,  the  de- 
fendant directed  all  debts  owing  to  him  to  be  paid  to  ^is 
attorney,  after  having  caused  all  his  stock  in  trade  to  be 
told.  There  was  do  express  or  implied  undertaking  by 
the  defendant,  that  the  debts  du^  to  his  creditors  should 
be  evec  satisfied.  Although  the  defendant  had  received 
the  proceeds  of  the  sale,  it  does  not  appear  what  he  hi^ 
done  with  them,  and  the  sale  took  place  a  short  time  be- 
fore the  plaintiffi*  execution  was  issued,  Thatappears  toqie 
lo  be  strovg  evidence  of  frauds  as  its  object  wair  to  prevent 
the  plaintiffs  from  obtaining  the  fruits  of  their  execution. 
Where  a  person  is  charged  with  fraud,  he  should  nega- 
tive it  in  the  most  positive  terms :  and  it  appears  that  the 
commission  was  superseded  as  soon  as  it  had  answered  the 
purpose  for  which  it  was  sued  out.  It  is  true,  that  the  de- 
fendant has  sworn  that  he  had  nothing  to  dp  with  the  isr 
•suing  of  the  commission,  yet  he  might  have  known  of  it,  or 
acte^  in  concert  with  the  petitioning  creditor,  and  he  has 
nmde  no  affidavit  whatever,  on  the  subject.  If  the  defend- 
ant fiad  been  insolvent,  and  obtained  his  discharge  under 
the  insolvent  debtors*  act,  it  would  not  have  protected  his 
Jtfter-acquired  property.      It  was,  therefore,  most  to  his 
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lOM^  intereft  that  a  eonmnsrion  should  be  sued  out  agahitt  hhik 
The  defendant  has  «woni  that  the  plaintiifii  have  taken 
him  hi  execotioii  a  second  time  for  the  aaaie  cauae  of  ae^ 
tkm.  But,  oa  the  other  hand,  the  pbdntiffii  state  that 
they  befiere  that  he  has  property  id  his  possesdon,  which 
he  has  not  attempted  to  deny.  It  has  been  said,  howefer^ 
that  no  firand  has  been  directly  established  by  the  phmtiflb ; 
but  they  not  only  give  ahistory  of  the  tranaaetion,  but  sweav 
that  Aeybefiefe  these  was  firaad)  and,geneidlyspeahingi 
fiand  can  never  be  diiecdy  proved,  but  only  inforred  fton 
ciroumstanees.  Many  of  ihe  material  Cuts  contained  in 
the  pbintift'  affldavits  remain  whoUj  mnnswered  by  die 
defendant,  and  they  ftirly  raise  an  inference  of  finnd. 
Serend  new  and  moat  miportant  fecta  may  be  brought  he* 
fere  the  Court  and  be  further  sifted,  m  case  an  issoe  be  had. 
But  tbekw  has  pomtedout  another  modeby  which  the  de* 
fendant  Hiay  haw  his  remedy^  eis*  by  otfili^a  jTiKrela,  as  was 
smdby  Lord  Chief  Justice  HoUinfFicketr.  Cremer{uy, 
**^  that  if  the  ground  of  an  rntdHa  quetda  be  a  release,  or 
other  matter  of  fact,  it  may  be  reaeonaUe  to  put  a  party 
to  it,  because  the  plaintiff  msj  deny  k.**  So  here,  such  a 
plea  may  be  pleaded  as  to  brn^;  this  qaestio»fiBQy  before 
a  jufy,  as  the  discharge  may  be  considered  aa  eqinvalent 
to  a  release ;  and  the  defendant,  on  obtaining  the  wzitr  nmy 
be  dSsduurged  on  finding  bail.  On  Aese  groonda,  I  am 
of  opinkm  that  this  nde  must  be  iKBcharged* 


Mr.  Justice  Pahk. — ^I  agree  with  my  Lord  Chief  Jnstioe 
m  the  hw  as  stated  by  him.  It  has  been  admitlsd  Aat 
if  a  person  taken  in  execution  haa  been  once  disc&aiged  hj 
the  act  of  the  party,  he  caimot  be  taken  a  second  tisre^; 
and  that  principle  haa  never  been  relaxed  from  lie  case 
of  V^ien  ▼.  AUriehto  iStm  day;  but  the  r«de  has  btM 
so  strictly  observed^,  tibat  in  MmBUmtn^y.  Siupa^tf  Mi^ 
Justice  Otms  smd  {Vf,  •*  that  tiie  Asfendant  eoiM  m*^ 

(«)  1  Ld.  fUym.  439.  (I)  ^  Bast,  244. 
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be  tekeii  i»  esceuiiea   twice   oli  the  same  jmlgineiit,      ^tW4. 
dkkoi^  his  eondvet  bad  hHm  very  aeandaloQa."    Siitt, 
bowercff,  it  boa  deTer  yet  been  aettkd,  tbat  a  penoB 
laay  be  re-taken  upon  has  haying  been  diaeharged  by 
▼iHee  ef  &  comniaaioB,  which  has  bee»  iasued  against 
bin  and  superseded;  but  tf  sudi  a  conunissiim  Ims  been 
coBceeted  ift  fiwiid,  and  the  party  bavkig  the  dpfwwlant 
»execiitionc has  been  obfigsd  ^to  oone  i*  and  prove  has 
debt  under  it^  I  am  of  opinion  Aat  he  any  be  se*4alten» 
OB  the  gvouBd  that  no  nan  can  be  allewed  to  take  advan- 
tmeeff  his  ows  fraud.    It  has  beestraly  saidi  dial  a  quae* 
tioB  of  due  descriptioB  could  not  have  aaisas  until  afker 
the  pasflong  of  the  statute  4ft  Cko.  S;  but  it  must  be  ob* 
served,  tibat  sixteem  years  have  dapsed  since  that  statute 
was  passed,  and  no  case  has  been  produced  or  cited  in  the 
argument  as  bearmg  on  the  point.    I  concur  with  my  Lord 
Chief  Justice  in  thinking,  that  whether  the  defendant  has 
heenguikyof  fieandornet,  isaqneatienof  &ct.    Mydiffi- 
eidty,  however,  arises  on  my  not  being  convinced  whether 
diMfe  has  besft  fraud  by  the  defendant  as  to  the  portieafanr 
tiBnsactaon  lit  this  case.  I  cannot  diaeovea  from  the  sUdWits 
that  the  covmissioBfc  was  preconcerted  by  him,^  or  that  he 
had  any  previfons  knowledge  of  i|s  being  iBsned,.or  that  he 
SBsieted  in  causing  it  to  be  superseded*     It  dierefiMre 
seens  to^^  a^.  that  no  direct  fraud  has  been  brought  bene 
to  him   teucUng  the  commission  in  question^     Fraud 
eugbt  te  be  Aarged.  in  some  particular  act  by  which  the 
plaintift  were  injured;,  and  although  there  might  have 
been  inqHroper  or  scandalous  conduct  in  the  sale  of  the 
defendant's  property,  still  the  question  ia,  bow  the  ^ain- 
tiffs  have  beea  affected  by  the  iasumg  of  the  commissiom 
Aa  to  the  renuedy  by  OMidiia^querela,  although  it  ie  not  al- 
together cAsolete,  stm  il  has  long  since  nearly  fidlen  into 
dianset.  as  beh^  a  tardy  and  expensive  proceeding.    Here 
the  defendant  waa  originally  taken  in  execution  in  Nocem^ 
bar,  l^lj.and  condmted  in  prison  from  iiiat  time  wntfl  he 
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jy^  was  discharged  under  the  commission,  and  he  is  now  in 
custody  again  on  the  original  judgment. — ^With  respect  to 
granting  an  issue  to  try  the  question,  I  think  it  might  be 
fairly  resisted,  for  in  what  a  situation  would  the  defendant 
stand?  He  could  not  be  examined  himself,  and  I  cannot 
but  entertain  a  very  strong  doubt  whether  any  &cts  ante- 
cedent to  the  issuing  of  the  commission,  could  be  got 
at  by  trying  the  question  in  an  issue.  On  the  whole, 
(without  reference  to  the  other  parts  of  the  case),  as  no 
fraud  has  been  expressly  alleged  against  the  defendant, 
either  as  to  the  issuing  or  superseding  the  commission, 
although  the  matters  of  the  plaintiffs'  affidavits  m^ht 
have  been  more  fully  answered  by  the  defendant,  still, 
as  he  has  negatived  fraud  or  concert  in  any  thing  relating 
to.  the  commission,  I  am  of  opinion  that  this  rule  ought  to 
be  made  absolute. 

Mr.  Justice  Burrough. — It  sometimes  happens  that 
fraud  is  a  matter  of  fact,  and  scmietimes  of  law.  I  was 
once  appointed  under  a  commission  to  examine  witnesses 
in  Han^shire,  and  accordingly  examined  nearly  one  hun- 
dred, as  to  the  competency  of  a  person  to  make  a  deed ;  and 
Lord  Thuriow  having  previously  inspected  the  deed, 
which  appeared  good  upon  the  face  of  it,  and  afterwards 
read  the  whole  of  these  depositions,  discovered  that  it 
was  fraudulent  and  void.  Here,  however,  the  point  does 
not  appear  to  me  to  turn  on  the  simple  question,  whether 
there  is  absolute  fraud  or  not ;  but  the  fiicts  and  dates  as 
stated  by  the  plaintiffs,  shew  that  all  the  transactions  by 
the  defendant,  taken  together,  were  not  fair  and  honest, 
or,  at  least,  raise  a  strong  suspicion  in  my  mind  that  they 
were  not  so.  The  facts  attending  the  issuing  and  super- 
seding the  commission,  are  most  proper  for  a  jury  to  en- 
quire into.  At  all  events,  the  Court  should  deliberate  on  so 
material  a  question,  and  not  decide  on  an  application  of  this 
description;  and  more    particularly  so,  where  the  de* 
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fendant  has  a  legal  remedy.     I  remember  three  writs  of  au- 
ditd  guereld  having  been  brought  since  I  became  a  member 
of  the  profession,  and  in  which  the  Court  may  give  speedy 
relief,  and  the  form  may  be  seen  on  refening  to  F*itz- 
Jkerberfs  Naiwra  Bre^ium  (a).     There  appears  to  me  to  be 
Ao -difficulty  in  that  faode  of  proceeding;  and  speaking  for 
myself,  I  think,  if  the  Courts  were  to  resort  to  theold  forms 
of  preceedingy  they  would  often  arrive  at  better  conclu- 
sions than  by  adopting  the  modem  practice.    How  then 
would  this  case  have  stood  previously  to  the  passing  of  the 
49  000.  3?  and  how  does  that  statute  affect  it?  An  exe- 
cution creditor  may  now  be  easily  driven  into  a  comer ;  and 
it  appears,  that  before  the  statute  a  debtor  might  dispute 
his  debt  and  the  creditor  refuse  to  take  a  dividend,  but  he 
must  aowcome  in  and  prove,  which  cannot  be  done  until  the 
debtor  has  been  discharged  from  any  action  or  suit  which  his 
taeditor  has  brought  against  him ;  but  the  legislature  never 
comtcmplated  that  a  party  should  be  discharged  under  a 
commission,  unless  it  were  valid.    A  commission  super- 
seded is  put  an  end  tp  altogether,  and  is  the  same  in  effect 
as.if  it  had  never  issued.    As,  therefore,  it  was  not  the  ob- 
ject of  the  late  statute  that  a  superseded  commission  should 
opesate,  in  a  case  of  this.description,  as  a  discharge  of  the 
defendant,  as  all  the  proceedings  under  it  &11  to  the  ground ; 
and  as  the  defendant  has  a  remedy  by  bringing  a  writ  of 
mtdUA  yuereid^  I  concur  with  my  Lord  Chief  Justice  in 
thinking  that  this  rule  must  be 

Discharged. 

(a)  Eighth  Quarto  Edit.  233. 
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jlf^  l^jfi  ALCHO&NE  V.  GOMME. 

^. .  .  This  wa.  «  .ctio.  of  K»ple.in  for  taking  the  plaint^'. 
re]^^°for  Tent  goods.  The  defendant  made  togtaaat^te  as  baflilT  of  (MM 
r.^kV'*'  ^^^8^^  Thompson  and  Ifenry  TAompiroit  for  48/.  16i. 
the  plaintiff  being  One  year  and  a  quarter's  rentt  of  a  dwelEng-honsir, 
that  before  they  held  and  oDJoyed  by  the  plaintiff^  as  teaant  thereof  to 
^'Tpni^^  ^Douglas  Tlum^on  and  Hemjf  T/tompsoH,  by  Tirtaeof  a 
®°*J'*t?'  ^^    demise  from  tfaem  to  himy  at  the  yearly  reoit  of  852.  pi^* 

seised  thereoiy 

and  mortgaged  able  qHarterly.  The  plaintiff  pleaded  in  hoTi  first ,  nok  t^ 
j.^a,  sad  that  ^'^^  Secondljff  that  Iheite  was  Ao  rent  in  arreaar*  Aiid» 
el^dlif^r'^e  '^^*  ^^^  <^  Thomos  RumboH,  before  ihemak]i«of 
mortgage  be-  the  supposed  demise  in  the  oogmsance  mentioned,  imd  bav 
under  coior^of  a  foTo  the  Said  Jkmglos  Tkompmn  and  Bemy  Thaoipmm 
Vd^J^^%  had  any  estate  or  interest  in  die  said  dmBing^hoiise^  in 
sale  of  the  pre-  which.  &€•  with  the  aftoHrtoiiaiices^  or  in  tbemesaiiager  mr 

mises  between      ,      „  '  -         .      -  ,  ,  , 

the  said  T.  R.  dwellkig-^bouse  thereinafter  mentioned  to  bare  been  se> 
H.  T.,  the'two  1^^^^^  And  conveyed  by  him,  and  in  Ueu  thereof  the  said 
uf^  to  the^  messuage  or  dweUing^hous^^  in  which,  ftc^  was  and  had 
plaintiff,  who  been  wected  and  built ^  or  in  the  ground  or  soil  wbeiv^ 
came  possessed  on  the  Said  mossuages  or  dweUkig-hoilBes  we? erespeati^ely 
Sued"nur  *>«i^^»  to  wi**  o»  tt«  24th  Julp,  181«,  was  seised  m  loa 
&  ^  ^  ^j^c  ^^^"^^'^  as  of  fee  of  and  in  the  said  messuage  or  dweiloig'' 
the  mortgagee, '  houso  and  Other  the  premises  thereinafter  mentioned  t<>ha^e 
sented'to  and^  ^^^^  released  and  conveyed  by  JRumbaM.  That  itoMtett 
toSZT  to  thf  ^®"^8  *o  seised  as  aforesaid,  he  before  the  making  of  the 
plaintiff,  and  re-  supposed  demise  in  the  cognizance  mentioned,  and  before 

quired  him  to        ^         .       -__-  •  - 

attorn  to  him  as  JjQUgltu  Iiiompson  and  Henry  Thompson  had  any  estate 
tlJbkTuii^uK-  o'  interest  in  the  said  messuage  or  dwelling-house,  in 
tiff  did,  and  a-    which,  &c.  or  in  the  messuage  or  dwelling-house  therein- 

greedtopayhim      -  .         ,         ,  t  ,  j 

the  arrears  of  after  mentioned  to  have  been  released  or  conveyed,  and 
but  that  he  haV-  >&  l^^u  whereof  the  said  messuage  or  dwelling-house,  in 

hig  neglected  to 

pay  the  same,  and  the  said  D,  T.  and  H.  I*,  not  having  any  legal  estate  in  the  premises,  /.  C.  as  mort- 
gagee, distrained  on  the  plaintiff  for  such  arrears,  who,  in  order  to  pierenthL  goods  from  being  sold 
under  the  distress,  necessarily  paid  such  arrears  to  /.  C  as  such  mortgagee,  and  so  no  rent  was  in 
arrear  from  the  plaintiff  to  D,  T.  and  H.  7. : — Held,  that  such  plea  was  bad  on  special  demurrer, 
as  it  amounted  in  subsunce  to  a  plea  of  nU  habuU  in  Unementu. 
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wkieht  &«.  wftA  erected  and  btUIti  ot*  in  the  gfduiid  or  foil  A^ 
whereon  the  said  messuages  or  dweUing-housefl  were  re^ 
apeetiTdy  bnik,  by  a  eertain  faidenture  of  bargain  and  sale 
made  betireen  HimM/of  the  one  part,  and  one  Jamei 
€kMn$  of  the  other  part,  BumiaU,  for  the  considerations 
therebl  mentioned,  bargained  and  sold  to  ColKnMf  a  cer«* 
iain  bddf  messuage  or  tenement  situate  in  Kenringtan^ 
to  hold  the  same  nnto  ColHm  for  the  term  of  one  year 
from  the  day  next  beibre  the  date  of  the  indenture,  sub* 
jeet  tcr  a  certain  proviso  for  redemption,  in  the  inden** 
tine  of  release  contained:'— By  virtue  of  whieh  indentnrei 
and  by  force  of  the  statute  fer  transferrii^  uses  into  pos* 
aesaicm,  Oottbu  became  and  was  possessed  of  the  pre* 
niiseB  for  the  said  term,  the  reversion  thereof  belongbig  to 
JRumbatt,  wiio  afterwards,  and  before  the  making  of  the 
supposed  demise  in  the  cogniafiance  mentioned,  and  before 
the  said  Douglas  TTiompson  and  Henry  TAompsan  had 
any  estate  or  interest  In  the  said  messuage  or  dwellings 
house,  in  which,  &c.  or  in  the  messuage  or  dwelling-^housa 
thereinafter  mentioned,  on  the  85th  Jufy,  1818,  by  a 
certain  indenture  made  between  Rumbalt  and  Collins ,  a& 
ter  reciting  that  Rumball^  having  occasion  for  £00/.,  had 
revested  ColUns  to  advance  him  the  same,  to  be  secured 
to  Collins  by  a  mortgage  of  the  messuage  thereinafter  de« 
scribe  and  released ;  Rumball,  m  consideration  of  the 
Mid  sum  of  SObt.  pfidd  to  hun  by  Collins,  granted  to  hhit 
ihe  teverdion  in  the  premises,  to  hold  the  same  to  CoWiM 
in  fee,  subject  to  a  proviso  for  redemption  of  the  preimses 
by  MumbaU  to  Collins,  on  payment  of  the  said  sum  of 
500/.  on  or  before  the  Sdth  July,  I6l8,  with  htwful  in- 
terest for  the  same.  By  virtue  of  which  indenture 
ColUns  became  seised  in  fee  of  and  in  the  premises  so 
thereby  released  and  conveyed,  and  so  remained  and  con* 
tinned  from  thenCe  until  the  making  of  the  demise  in  the 
ec^^nizance  mentioned,  to  trit,  on  the  89th  September, 
I8ld,  when  the  sidd  brick  messuage  tberefaibefore  men* 

k8 
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j,^^,,  iioned  to  have  been  released  and  conveyed,  was  pulled 
down,  and  the  said  messuage  or  dwelling-house  in  which, 
&c.  built  in  lieu  thereof. — The  plaintiff  then  averred,  that 
Collins,  from  the  time  the  said  messuage  or  dwelling-house 
in  which,  &c.  was  so  built  in  lieu  of  the  said  first-mentioned 
messuage  or  dwelling-house,  until  and  at  the  time  when,  &c. 
was,  and  from  thence  hitherto  hath  been,  and  still  is  seised  in 
fee  of  and  in  the  said  messuage  or  dwelling-house,  in  which 
&c.  the  said  sum  of  500/.  in  the  indenture  of  release  men- 
tioned not  having  been  ptdd  or  satisfied  to  CollinSy  and 
that  he  being  so  seised  of  the  said  messuage  or  dwelling- 
house  in  which,  &c.  and  the  said  sum  of  500/.  being  so 
due  and  unpaid,  and  the  said  Douglas  Thompson  and  Henry 
Thompson  claiming  title  to  the  said  messuage  or  dwelling- 
house  ii^which,  &c.  under  color  of  a  certain  pretended  agree- 
ment between  them  and  Rumball,  for  the  sale  of  the  said 
messuage  or  dwelling-house  in  which,  &c.  from  JRumhall 
to  them,  made  after  the  making  of  the  aforesaid  indenture 
of  release,  and  after  the  25th  July,  1813,  therein  men- 
tioned, and  thereby  allowed  for  the  pa3rment  of  the 
said  siun  of  500/.  and  after  the  said  mortgage  so  thereby 
made  had  become  absolute  :  whereas  no  legal  estate  or 
interest  whatsoever  passed  to  the  said  Douglas  Thomp- 
son and  Henry  Thompson  in  the  said  messuage  or  dwell- 
ing-house in  which,  &c.  under  or  by  virtue  of  the  said  pre- 
tended agreement;  to  wit,  on  the  29th  September,  1816, 
they  the  said  Douglas  Thompson  and  Henry  Thompson 
made  the  said  demise  in  the  cognizance  mentioned,  and 
thereby  demised  to  the  plaintiff  the  said  messuage  or  dwell- 
ing-house in  which,  &c.  with  the  appurtenances  as  in  the 
cognizance  alleged ;  by  virtue  of  which  demise  the  plaintiff 
entered  into  and  became  possessed  of  the  said  messuage  pt 
dwelling-house,  in  which,  &c.  and  so  remained  and  continu- 
ed from  thence  until  and  at  the  said  time  when,  &c.  but  that 
the  said  sum  of  500/.  in  the  said  indenture  mentioned,  beiiig 
still  remaining  due  and  in  arrear  from  Rumbdll  to  Collins, 
and  the  said  sum  of  43/.  \5s.  of  the  rent  aforesaid,  in  the  said 
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cognizance  mentioned^  being  still  due  and  owing  from  the  ^}^^_' 
plaintiff  as  such  tenant  as  aforesaid,  under  the  said  demise  Alchormb. 
so  made  to  him  by  the  said  Douglas  Thompson  and  Henry  qomme. 
TAony)sany  he,  Collins,  after  the  said  S5th  July,  1813,  and 
before  the  said  time  when,  &c.  to  wit,  on  the  S6th  De- 
cember, 1821,  demanded  payment  of  the  said  sum  of  500/. 
from  Rumball,  but  that  he,  Bumball,  refused  and  neglect- 
ed to  pay  the  same ;  whereupon  CoUim,  afterwards  and 
whilst  the  said  sum  of  43/.  \5s.  arrear  of  the  said  rent  in 
the  cognizance  mentioned  was  so  in  arrear  from  the  plain- 
tiff, and  before  the  said  time  when,  &c.  to  wit,  on  the  day 
and  year  last  aforesaid,  assented  to  and  confirmed  the  de- 
mise so  made  to  the  plaintiff  by  DougliM  Thompson  and 
Henry  Thompson,  and  required  the  plaintiff  to  attorn  ten- 
ant to  him,  Collins,  as  such  motgagee  as  aforesaid,  under 
the  demise  so  made  to  the  plaintiff  as  aforesaid,  and  to  pay 
the  said  sum  of  43/.  \5s*  so  due  and  in  arrear  from  the  plain- 
tiff to  Collins  as  such  mortgagee  as  aforesaid,  instead  of 
the  said  Douglas  Thompson  and  Henry  Thompson,  and 
demanded  payment  of  the  same  from  the  plaintiff  so  being 
such  tenant  of  the  said  messuage  or  dwelling-house  in 
which,  &c.  under  such  demise  thereof  as  aforesaid;  and 
that  the  plaintiff  then  attorned  and  agreed  to  become 
tenant  to  Collins,  and  to  pay  him  the  arrears  of  rent  accord- 
ingly ;  but  that  having  neglected  to  pay  the  same,  (although 
required  so  to  do),  and  the  said  sum  of  43/.  \5s.  of  the 
said  rent  being  stiU  in  arrear  from  the  plaintiff;  and  the  said 
Douglas  Thompson  and  Henry  Thompson  not  having  any 
legal  estate  or  interest  in  the  said  messuage  or  dwelling- 
faouse  in  which,  &c«  and  Collins  being  seised  thereof,  he 
afterwards  and  before  the  said  time  when,  &c.  to  wit,  on 
the  said  36th  December,  1831,  took  and  distrained  the  goods 
and  chattels  of  the  plaintiff,  then  being  in  and  upon  the 
said  messuage  or  dwelling-house  in  which,  &c.  for  the  ar- 
rears of  rent  so  due  and  owing  from  him  as  aforesaid ; 
whereupon  the  plaintiff,  in  order  to  prevent  his  said  goods 


184 


CAS^  IN  E48TE&  TERM, 

J^-  aq4  chatteb  from  being  sold  and  disposed  of  under  th& 
Alchorns  g|j^  distress^  necessarily  and  unavoidably  paid  to  CoUinM 
GoHME.  the  sum  of  43/«  ld«.  j^o  b^^ing  in  arr^ar  apd  unpaid  as  afore*' 
said ;  of  all  which  premises  the  defeodant  afterwards  aiul 
before  the  said  time  when,  &c.j  to  wit,  on,  &c,  had  notice. 
And  so  nothing  of  the  said  sum  of  43/.  Ifo.  of  the  febt 
aforesaid,  and  by  the  said  cognizance  supposed  to  be  in 
arrear,  was  or  is  in  anrear  from  the  plaintiff  to  Douglas 
Tlunnpsan  and  Henry  Thompson^  in  manner  and  form  0$ 
the  defendant  had  in  his  cognizance  alleged: — ^And  this^  &c» 
wherefbrei  &c.  There  was  a  fourth  plea,  which  was  simi- 
lar in  terms  to  the  third,  but  which  did  not  state  any  at- 
tornment from  the  plaintiff  to  Collins. 

The  defendant  added  a  similiter  to  the  first  and  second 
pleas,  and  as  to  the  third  and  last  demurred  specially,  and 
assigned  for  causes,  that  the  plaintiff  had,  in  and  by  \m  third 
and  last  pleas,  neither  traversed  nor  denied  the  allegations  in 
the  cognizance  of  the  defendant,  that  he  the  pbdntiff  hdd 
and  enjoyed  the  said  dwelling-house  in  wbiish,  &e.  as  tenant 
thereof  to  Douglas  Thompson  and  Memy  Thompson,  uon 
der  a  demise  made  to  the  plaintiff;  but  00  the  contrary 
thereof  had  admitted  that  the  wd  Douglas  Hiompson  and 
Sfenry  Thompson  did  demise  the  dwelling-house  in  which, 
&c.  to  him  the  plaintiff;  and  that  he,  the  plaintiff,  entered 
into  and  enjoyed  the  same  by  virtue  of  such  demise,  and 
that  he  had  nevertheless  attempted  to  shew  that  Dos^fiasi 
Thompson  and  Henry  Thompson  had  no  title  in  the  dwellings 
house  in  which,  &c.  at  the  tiiQ0  of  making  such  demise  b)r 
them,  and  such  entry  and  enjoyment  l^  the  plmtiff  sa 
aforesaid ;  and  that  the  plaintiffbad  notshewn  in  and  hy  \m 
pleas  by  him  thirdly  and  lastly  pleaded  in  bar  to  the  cogr 
nizanoe  of  the  defendant,  any  demise  made  by  Collins 
to  the  plaintiff,  or  any  privity  between  them,  which  entitled 
Collins  to  distrain  on  the  plaintiff,  or  to  oall  on  him  to 
pay  the  said  arrears  of  rent  to  Collins^  The  .plaintiff 
joined  in  denuurrer. 
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Tlik  onam  was  twice  ai|^ed,  finti  in  DrMiy  Terasi 
ISSa,  by  Mr.  Skrjcant  Lmmes  teat  the  plainiSi;  and  Mr. 
Serjeant  Pemke  tor  the  4efeiidant ;  and  again  on  this  day  by 
Mr.  Saijeaat  Pimghm  for  the  plakntiff;  and  Mr.  Serjeant 
PM  Ibr  tiie4eleiidanl. 


1«24- 


bi  espport  of  die  defimdant'a  dennurer»  it  wa$  MriimHt- 
ted,  that  it  was  an  incootvoTertible  prindplei  thai  wImm 
one  perty  has  been  let  into  posaesKion  by  another,  he  can- 
not afterwards  dispnte  the   title    of  the  party  under 
wiiom  he  entered^  or^Aege,  in  an  aetion  of  teptevin^  that 
he  had  no'iigbt  to  confer  peseessbm  at  the  time  of  tlie  de- 
mise ;  on  tbe  gvoiind,  that  a  tenant  hviring  <Hice  enjoyed  the 
piemises  demised,  he  thereby  acknowledgea  his  landlord^ 
title,  and  cannet  afterwards  introduce  on  the  record  any 
arement  wbUk  either  expressly  or  in  effect  would  ^pnte 
any  defect  to  such  tille.    Although  Liitleian,  in  treating 
oC^enants  fer  years,  states,  that  {0)  *^  where  a  lessee  enters 
bf  feme  of  a  lease,  it  behoves,  th^t  Ihe  lessor  be  seised  in 
the  ^tenements  let  at  the  time  ofiiis  leases  for  it  is  a  good 
plea  for  the  lessee  to  say,  Aat  the  lessor  bad  nothing  n 
the  tenements  at  the  time  of  the  lease,  except  the  lease  be 
made  by  deed  indented:^ — andlxMrd  Coke^  in  commenting 
OB  AatpasBage,  says  (i),  that  ^*  if  the  lease  be  made  by  deed 
iadmited,  both  parties  9»  condluded ;  but  if  it  be  by  deed 
poll,  die  Iposep  is  not  estopped  to  say,  that  die  lessor 
had  nothing  at  die  time  of  the  lease  made : "  yet,  since  the 
of  the ^statote  11  Geo.  @,  e.  19,  s.  2S<e),  a  plea 


(a)  Co.  lit.  8. 56. 

(*)Id.47<b). 

(tf )  By  which  it  is  enacted^  that 
**  it  shall  imd  may  be  lawful  for  all 
defendants  in  replevin  to  avow  or 
make  conuzance  generally,  that 
the  plaintiff  in  replevin,  or  other 
tenant  of  the  lands  i^d  teu^p^ents 
whereon  such  distress  was  made, 
enjoyed  the  same  under  a  grant 


OT  demise,  at  snch  a  certain  rent, 
during  the  time  wherein  the  rent 
distrained  for  incurred,  which  rent 
was  then  and  still  remdns^due;  or 
that  the  place  where  the  distress 
was  takeuj  was  parcel  of  such  cer- 
tun  tenements,  for  wUch  the  reat 
dietrid^ed  for  was,  at  the  jdme  of 
suph  distress,  aadstiU  rep^^ii^duei 
without  further  setting  forth  the 


136  CASES  IN  EASTER  TERM, 

2^^  amounting  in  substance  to  nil  habuit  in  tefiementis,  affords 
no  answer  to  an  action  or  avowry  for  rent,  as  the  object 
of  that  statute  was  to  relieve  the  landlord,  not  only  as  to 
form>  in  allowing  him  to  avow  g^ieraUy  and  give  his  title 
in  evidence,  but  also  in  substance,  by  precluding  the  tenant 
from  calling  his  title  in  question  in  any  way.  In  Palmer 
V.  BJAns  (a),  *the  Court  held  that  a  special  plea  of  nil 
habuU  in  tenefnenHs  was  no  more  to  be  received  than  a 
general  one,  and  the  principle  of  that  case  was  recognised 
and  adopted  in  Carvick  v.  Blagrave,  where  Lord  Chief 
Justice  DaUtK  said (b),  that  ''there  is  no  difference  in 
substance  between  a  general  plea  of  nU  habuU  in  tene^ 
mentis  J  and  a  special  plea  of  a  like  description;**  and  the 
plea  in  question  falls  within  that  rule.  The  case  of  S^lliixm 
V.  Stradling  (c),  is  decisive  to  shew  that  nil  habuit  in 
tenementis  is  no  plea  in  bar  to  a  general  avowry  for  rentf 
under  the  statute  U  Geo.  2,  c.  19,  and  such  plea  cannot 
avail  unless  there  has  been  an'absolute  eviction.  In  Cooke 
V.  Loxlejf  (d),  Lord  Kenyon  ruled,  '^  that  in  an  action  for 
use  and  occupation,  it  ought  not  to  be  permitted  to  a  ten* 
ant,  who  occupies  landby  the  licence  of  another,  to  call 
upon  that  other  to  shew  the  title  under  which  he  let  the 
land,**  and  said  ''  that  this  was  not  a  mere  technical  rule, 
but  was  founded  in  public  convenience  and  policy  ;**  and  that 
doctrine  was  established  in  Phipps  v.  Sadthorpti  where 
Lord  Ellenborough  said  (e),  that ''  where  a  party  is  once  a 
tenant,  it  is  not  competent  to  him  to  dispute  his  landlord*s 
tide.**  In  Doe  d.  Ehight  v.  Lady  Snathe  {J  ),  it  was  held» 
that  a  third  person  cannot  defend  as  landlord  upon  the  trial 
of  an  ejectment,  where  it  appears  that  the  tenant  in  posses- 
sion came  in  as  tenant  to  the  lessor  of  the  plaiptiff,  and 

grant,    tenure,    demise,  or  title         {h)  4  B.  Moore,  311.    S.   C. 

of  such  landlord  or  lessor,  any  I  Brod.  &  Bing.  535. 
law  or  usage  to  the  contrary  not-         (c)  2  Wils.  208. 
withstanding.'*  [d)  5  Term  Rep.  5. 

(a)  2  Str.  817.  S.  C.  2  Lord         («)  I  Bam.  &  Aid.  53. 
Raym.  1550. 1  Barnard, K.B.  103.         (/)  4  Mao.  &  Selw.  347- 
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paid  rent  to  him  under  an  agreement  that  bad  expired. 
Although  in  Enghmd  d.  Sybtirn  y.  Slade  (a),  and  Doe  d. 
Jaeksan  y.  Samsboiham  (b),  it  was  decided  that  a  tenant  qoxvb. 
might  shew  his  landlord's  title  at  an  end,  in  ejectment 
brought  against  him  by  the  landlord:  and  although  in 
Rogers  v.  PUcher  {c),  it  was  determined,  that  where  the 
plaintiff  did  not  originally  reeeiYe  the  possession  of  land 
fifora  an  aYowant,  it  was  competent  to  the  former  to  rebut  ■ 
the  title  of  the  latter  by  shewing  that  he  paid  rent  under 
circumstances  which  did  not  entitle  him  to  the  rent;  yet 
Lord  Chief  Justice  Oibbs  there  drew  this  distinction  and 
said,  that  (d)  "  the  meaning  that  a  tenant  could  not  plead 
nil  habuii  in  tenemeriHs,  is,  that  while  he  holds  possession 
he  cannot  plead  that  the  person  of  whom  he  holds  had 
BO  right  to  demise  to  him:  but  that  it  is  a  Yery  different 
question,  whether  a  demise  to  another  person  cannot  be 
eonsidered  as  rebutting  the  title  under  which  the  landlord 
claimed  rent.**  So,  in  Taylor  y.  Zamira  {e),  it  was  held, 
that,  to  an  aYowry  for  rent,  the  plaintiff  might  plead  pay- 
ment of  an  annuity,  secured  out  of  the  lands  demised  pre- 
Yiously  to  the  demise  to  him,  for  the  arrears  of  which  the 
grantee  of  the  annuity  had  threatened  to  distrain,  on  the 
ground,  that  the  land,  which  ought  to  haYe  been  given  up 
to  die  tenant  unincumbered,  was  burthened  with  and  sub* 
^ipt  to  a  rent  charge  when  the  landlord  let  it  to  him, 
which. original  rent  charge  the  tenant  had  been  obliged  to 
pay.  But  the  late  case  of  Parry  y.  House  (/),  is  decisiYe 
to  shew,  that  in  replcYin,  the  landlord's  title,  under  which 
the  tenant  has  gained  possession  of  the  premises,  cannot 
be  disputed,  although  the  tenant  is  prepared  with  eYidoice 
to  shew  that  the  premises  have  been  fraudulently  couYey- 
ed  to  the  landlord,  and  that  the  actual  title  is  vested  in 

(«)  4  Term  Rep.  682.  {d)  1  MaoL  645. 

{h)  3  Mau.  &  Selw.  5 16.  Ce)  2  Manh.  §20.  S.  C.  6  Taunt. 

(c)  1  Manb.  541.  S.  C.  6  Taunt.  524. 
202.  (/)  Holt's  Ni.  PA,  Cas.  489. 
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l.8g»,      anotti^r  person  f  and  Mr.  Justice  Dalku,  b(9fere  ^hom  tlMit 

Aiu:«KW(s     cau«^  iras  triedrsaj4f  iix^i  **  9a  the  pl^a  otpdl  habuit  in  toM* 

QqW!^       n^m^  could  not  be  pleaded  in  liar  (p  w  ctvgw^s  tb0 

plftintiff  could  not  give  the  import  and  ^ect  of  it  in  evi«* 

d^n^e  WK)i9r  wy  pIw/'-r-The  pleii  in  qmMipn  awpwitar 
ii^  #ut»8tiii»c9  t0  such  a  plea^  wd  a^  thtf  phiotiff  hea 
thesfby  adffiittfld  that  hp  c»in<sinto  poa^eaaivn  imdfir  ihe 
7)MtfV<>Mf  Im  i9  ^stopped  from  eentronertiog  or  dia* 
p^tiQg  tb^r  tide,  wd  CaUms  mvat  ;be  foMideved  fta  # 
perfect  gfrwger  I  wid^  ponaequ^ntly*  %h^  plmi^  mfinot 
h^  coi>8ideir?4  fu»  twwt  tp  bWj  Mr  Viai  tbipve  a^  v^Mtr 
b^vee^  tji^mitQ  give  th»  latter  m  M;^ri(ty  tadiateaiiL 

For  th^  jflmtiffp  it  VM  u»fii9t#di  tito  Im  third  fik»  in 
bar  did'ptawottQt  to  91  plea  of  nil  hfUmi  infmcmeniU^h^ 
v(«B  nmvr^ly  d  special  plea  pf  mii,f  fj|p  (nre^in  wd  hp  bfinmg 
attorned  an4  paid  rent  to  CoUim  as  ni<MPtgAgee}  who  wa» 
lega%  entitled  tp  iv^cmve  jtr  M^  whp  h^d  actiiattjr  diatraJBr 
ed  tp  i^pforop  buc^  piiypi^nt,  th9  pl^a  vaa  a  complete  ear 
9w^  tp  thi^  di^fend^^'s  cogpimo^t  aa  tbo  9r/4p«fw«t 
coidd  b^v^  no  tega)  titlp  to  distrain;  fpri  in  ord^  to  gim 
9nch  a  rigbt^  there  viwt  be  ^  ppntinuiqg  pr  B^b wting  pri^ 
vitjr  of  eat^te  aa  well.aa  <^ppntr9/Ct|  foid  aa  Hnt  it  only  in^- 
Qident  tP  the  rf v^raim,  it  ib  qyjte  (ole^r  tb«t  the  Thampr 
4iqm  <fOul4  liave  no  x^^^gbi^  int^oe^t  19  li^m  t^  siqpif 
pprt  a  di8trp8^^  as  tb^  r^ver^pn  appeared  on  tbe  f9fC^oi 
the  plea  tp  be  i^  Q^Ums  .a\im^  an  qu^rtga^ee  in  feei  aod 
it  .cwnpt  b(s  Gont^nd^d  fp^  1^  n^pm^pt  that  the  plaintiff 
QQjM  be  dis^aiped  09  by  twpdi^#nt  p«irtiea£>v  tbe  aane 
a^rr^mi  o^  vf^U  .  Im  f^'tvrm$nMr  v,  Webimi/^^  wli^w  the 
lesfi^  of  two  fSurm^  agreed  with  a/^  JSpAath^  abouU  have 
tben^  during  the  Ipm^,  and  tb^t  he  was  to  remain  tenant 
"  to  the  lessee  during  that  period,  and  that,  at  leaving  them, 
J.  S.  was  to  be  paid  for  the  fallows,  &e.,  end  be  took  pos- 
session and  paid  one  ye^*^  rent  to  th^  lps^^e»  whp  after- 

(«)  2  B.  Moore,  666. 


IN  T^B  FIFTH  YSAR  OF  Q90p  IV.  1^9 

W9fi$  distrained  for  rent  in  arrear*  it  was  held  that  he      .  t^^. 

was  not  entitled  Ao  do  so,  aa  the  agreement  operated  as  an 

shsohite  aasigpunent  of  all  the  lessee's  interest  in  the  fimos. 

And  in  <*-«—  ▼•  Cooper  (a)  it  was  expressly  deoided,  that 

a  leasee  for  yearsi  who  assigns  his  tennj  cannot  distrain  for 

sent    Herei  howefer,  the  Tkompions  never  had  any  k- 

gid  inlerest  to  assigni  as  they  were  not  entitled  to  Ae  re^ 

aenioii.    Mkd  in  JBoam's  jiMdgnmnt  (&)»  it  b  laid  down, 

thftt  if  a  mm  seised  in  fee  makes  a  |^  in  tail,  or  a  lease 

fei  Itfe,  years^  or  at  will»  saving  the  rereraion  to  himedft 

mth  a  resanralion  of  rent  or  oAer  services;  the  law  gives 

the  donor  or  lessor,  without  any  express  provision,  remer 

dy  fiMraneh  rest  or  services.by  distress.    But  if  the  donor 

or  lessor  reserve  not  the  reversion,  he  cannot  distrain  of 

eeounon  right;  but  he  nay  reserve  to  himself  a  power  of 

distoaiinng,  or  the  reservation  of  the  rent  may  be  good  to 

hind  the  lessee  by  way  of  contract,  for  the  peiformanoe 

wfaeisrof  the  lessor  shall  have  an  action  of  deht.    fin,  if  e 

IMB  seised  in  foe,  or  for  lifo,  of  a  nent  charge,  after  an- 

jWfMSgas  incur,  grants  over  the  nsnt  to  another,  he  canr 

nul  distiwn  for  these  arrearages,  because  they  ana  by 

Itm  grant  divided  from  the  iGreehold  of  the  rent.    It  is, 

Ihtrefer^  dear,  that  a  party  ninst  be  entided  to  the  m- 

veision,  to  warrant  him  to  distrain  for  rent.    Although 

tthas  been  said,  that  the  plsintpif,  as  tenant,  is  estopped 

from  aherwing  that  the  Tkomp&oMM  had  no  legal  tide  to  coo- 

for  poaaeasion,  and  that  the  plea  in  question  amounts  only 

te  mi  habmt  in  tmmnmntus  end  S^ltivan  v.  Stradtmg 

•haa  been  relied  on  ia  support  of  that  position;  yet  diat 

«ase  ia  widdy  distinguifihable  from  Ae  present,  aa  here 

the  plea  shews  a  defective  title  in  the  ThmnpMoiM^  and  a 

paramount  title  in  Ca/ttiMs  mortgagee  in  fee,  who,  asaucb, 

•was  clearly  entitled  to  the  rent*    In  WiUiarMv.  Botam-^ 

qttet  (e)  it  was  dedded,  that  aIdiou|^  a  mortgagee  is  not 

(«)  2  Wil«.  376.  (ft)  Tit.  Dwtre«8,  A.  (c)  3  B.  Moore,  600. 
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-^^'       ^  possession,  still  that  the  legal  interest  is  in  htm ;  and  ac- 
Alchorni(      cording  to  the  authority  of  Keech  d,  Wame  v.  Hat  I  (a)  ^ 

OoMMB^  he  may  recover  in  ejectment,  without  giving  a  notice  to 
quit,  on  the  ground  that  the  tenant  stands  in  the  exact  situa- 
tion of  the  mortgagor,  and  that  the  possession  of  the  latter 
cannot  he  considered  as  holding  out  a  false  appearance,  nor 
induce  a  belief  that  there  is  no  mortgage,  as  it  is  in  the  na- 
ture of  the  transaction,  that  the  mortgagor  shall  continue 
in  possession;  and  if  so,  it  is  quite  clear  that  CSo/ltit^miglit 
have  evicted  the  plainti£P  without  notice ;  and  as  he  ac- 
tually distrained  on  him,  he  was  fully  warranted  in  paying 
the  arrears  of  rent  to  him  in  order  to  prevent  the  sale  of 
bis  goods  under  such  distress.  At  all  events,  the  plaintiff 
was  justified  in  attorning  to  Collins  under  the  11  th  section 
of  the  statute  1 1  Geo.  S,  c.  19,  as  it  contains  an  express 
exception  with  regard  to  mortgagees,  after  the  mortgage  is 
become  forfeited ;  and  no  valid  distinction  can  be  drawn^ 
where  the  mortgage  is  prior  or  subsequent  to  the  date  6(  the 
tenant*s  lease,  as  he  cannot  resist  the  rights  of  the  mortgagee; 
and  if  so,  CoUm«,  being  entitled  to  the  reversion,  was  justifi* 
ed  in  distraining  on  the  plaintiff  as  soon  as  the  mortgage  was 
forfeited,  or  at  all  events,  immediately  after  his  attommenL 
In  Moss  V.  Gallimore  (b)  it  was  held,  that  if  a  mortgagee 
give  notice  of  a  mortgage  to  a  tenant  in  possession  under  a 
lease  prior  to  the  mortgage,  he  may  distrain  for  all  ieurreari 
of  rent  in  his  hands  at  the  time  of  the  notice,  as  well  as  to 
what  accrues  subsequently  to  it;  and  it  was  there  admit- 
ted, that  attornments  were  unnecessary  since  the  statute 
4fjinn€y  c.  16.  *  A  reversioner  is  consequendy  entitled  to 
enforce  his  claim  without  it ;  and  if  so,  it  ought  hot  to  pre- 
judice the  tenant. 

[Lord  Chief  Justice  Best, — In  that  case  the  lease  was 
prior  to  the  mortgage,  and  the  mortgagee  was  only  enti- 
tled to  distrain  for  arrears  at  the  time  of  the  notice,  and 
to  what  accrued  afterwarils.] 

(a)  1  Doug.  21.  {h)  Id.  279. 
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The  case  of  Palmer  v.  Bkins  is  distinguishable  from  w^il 
the  preseaty  as  there  the  demise  was  by  deed,  but  here  it 
does  not  appear  on  the  face  of  the  record  that  Ihe  demise 
by  Ae  Thompsons  was  by  deed  indented;  and  even  if  it  were, 
the  plaintiff  is  not  estopped  firom  shewing  that  his  land- 
lord's title  was  at  an  end  at  the  time  of  making  the  dis- 
tress, or  that  he  had  previously  sold  or  assigned  his  inter- 
est to  another.  The  cases  of  Saps/ord  v.  Fletcher  and 
Sogers  V.  Pitcher  have  established  the  principle,  that  a 
tenant  may  plead  payment  of  a  ground-rent  to  the  original 
landlord,  or  give  payment  of  rent  in  evidence  to  a  person 
who  was  not  entitled  to  demand  it  as  against  his  supposed 
landlord,  for  the  purpose  of  shewing  that  he  is  not  entitled 
to  it.  Here,  Collins  had  a  legal  title  as  mortgagee  before 
the  demise  by  the  Thompsons,  and,  as  such,  might  have 
brought  an  action  of  ejectmient  against  an  under-tenant; 
for  in  Jlmnder  d*  Weaver  v.  Belcher  (a)  it  was  held,  that, 
where  a  lease  or  tenancy  from  year  to  year  has  been  ere* 
ated  by  a  mortgagor,  subsequent  to  the  mortgage,  and 
without  the  privity  or  adoption  of  the  mortgagee,  it  will 
furnish  no  defence  to  an  ejectmoiit  by  the  mortgagee  or 
his  assignee.  And  in  Birch  v.  Wright  {b)  it  was  deter- 
mined, that  an  action  for  use  and  occupation  might  be 
maintained  by  a  mortgagee,  after  a  recovery  in  ejectment 
against  a  tenant,  who  was  in  possession  under  a  demise 
from  year  to  year,  for  all  rent  in  his  hands  at  the  time  of 
notice  by  the  mortgagee,  and  down  to  the  day  of  the  de- 
mise in  the  ejectment.  The  cases  of  Cooke  v.  Loxley  and 
Phipps  V,  SeulthorpCf  are  distinguishable  from  the  present, 
as  the  parties  resorted  to  their  remedy  on  the  contract  by 
actions  for  use  and  occupation,  and  they  had  consequently 
no  right  to  distrain ;  and  as  such  right  ia  only  incidental 
to  the  reversion,  and  as  Collins  was  entitled  to  do  so  as 
soon  as  the  mortgage  was  forfeited,  there  was  a  sufficient 

(s)  3  East,  449.  (*)  1  Term  Rep.  378. 


pijtity  between  the  mo^t^^or  ahd  tiloftgiigde  to  ^lititle 
AicHoiLAB     the  htter  to  dintrflln^  and  more  particularly  so,  as  the  tea^ 
Ooimc.       ant  had  preyioudy  attorned  to  him«    At  all ,  events,  && 
principle  established  in  Taylor  v«  Ziamira  is  precisely  ap- 
plicable to  the  present  case^  where^  to  an  avowry  for  rent, 
it  was  held  to  be  a  good  jdea^  that,  before  the  kssoi'  had 
any  thing  in  the  land,  a  termor  granted  an  anmiity  or  rent 
ofaarge^  ahd  granted  and  obvenanted  that  the  grantee  might 
distrain  on  the  premises  $  that  the  anmiity  witfrm  arrear, 
and  that  the  grantee  demanded  it  and  threatened  a  dis- 
tress; and  that  the  plaintiff  paid  the  amount  of  the  rent 
d«ie:  and  so  nothing  in  arrear*    And  Lord  Chief  Jus^ 
liee  Qtbb^  there  drew  the  distmotion  and  said  (a),  "  noo^ 
0f  the  Oonrt  hare  the  least  doubt  on  the  point^n  idndi 
the  plaintiff's  counsel  very  properly  rested  fak  argoment, 
that  nU  habuit  in  ienmneniiB  was  in  no  case  an. answer  i^ 
an  avowry  for  rent,  or  to  an  action  of  covenant  fc^r  rent; 
fant  he  was  mistaken  in  the  corollary  he  wished  to  raise 
from  that  propoation*    In  every  plea  of  eviction,  thete  is 
an  averment  that  the  lessor  had  not  a  perfect  title  wfajan 
he  demised/'    So  here,,  the  plaintiff  has  aBeged  that  tb? 
Tku9gmm  had  an  iniperfect  title  at  the  time  of  the  demise 
to  hinii  and  having  made  such  an  allegation,  he  14  entitled 
to  shew  it )  and  CtdUnSf  as  mortgagee^  had  a  parauKiiunt 
title  as  the  grsntee  had  in  that  case^  so  ae  to  protect  the 
tenant  in  the  piiyment  6f  tent  to  him*    And  his  Lordship 
concluded  by  stating,  "  that  the  land  was  stiliject.  to  a 
burthte  in  the  hands  of  the  defendant  himseif,  for,  before 
the  defendant  dennsed  to  the  plainti£^  the  land  wiis  ^tHkr 
ject  to  a  burthen  of  paymg  .this  rent.    If  the  plaintiff  had 
not  paid  that  burthen,  the  liabihty  of  the  land  to  it  wOuld 
have  been  no  plea,  for  then  it  would  amount  only  €0  the 
plea  of  nil  habuit  in  tenemeniigf  but  when  he  adds  that 
the  annuitant  threatened  to  exercise  his  right  of  distress, 

(s)  eTaaal.  627 ;  and  see  2Martft.  22% 
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«e  diMc  th€r  two  frets  cottidined  fo^Adr,  6^  cMtotitlilfe  J^ 
ft^onplet^  defenee.*  S6  hei^f  tbe  preMites  MUg  nubj^^t 
t»  the  biirtheti  of  tke  mortgitge,  before  the  TkampMna  de- 
mised to  the  plafaiHtf',  he  ought  to  have  the  benefit  of  the 
piiyment  nuide  by  han  to  the  mottgatgeei  in  (Mms^u^iic^ 
iA  hitf  barring'  been  aetiially  distteined  dti^  aAd  to  prevent 
tah  goods  ft-bto  being  soHl  nrtder  the 


lit  reply  it  w«i  eontend^d,  that  the  plea  in  substunee 
Mhonnted  to  Ml  hdbHtt  in  immimiUi  aitd  that  although  it 
iMght  be  only  a  ffpeeial  plea  of  rims  (n  arrem',  the  pliiiAtiff 
eimld  ntft  do  that  indirectly  Mhkkt  he  could  not  do  di^eot^ 
ly ,  and  shew  that'  the  Thtmps&m  had  no  title  to  cfonfer  pos« 
sesfiBion  at  the  tinie  of  the  demise^  Whether  the  premises 
Hf^te  conveyed  irithout  condition,  or  passed  absolutely  to 
the  ihoitgagee,  in  hot  for  the  Cow^  lo  enqnire,  fof  Ae 
plaintiff  admits  hi  his  plea,  that  he  came  into  posse^riOM 
Wilder  the  TUtm^Sdns,  and  if  so,  he  is  akOgeAfer  pteclnd^ 
ed  from  disptttlug  tbeii^  ti«le  at  the  time  of  the  dettdse  t& 
Mm.  Th«  {dahitiff  oonld  not  hate  been  compelled  to  pay 
his  rent  twice,  nof  onght  he  to  have  atlomed  to  the  nuir^ 
gagee,  and  if  he  had  proceeded  to  evict  him,  he  might 
hav^  pleaded  Afe  eviotion^  A  mortgagee  has  no  gveate^ 
estate  thali  a  gWintee  or  assignee,  and  dthough  ColHns  had 
a^ri^  to  enter  as  agamst  the  Thrnnpscm^  yet  the  phmtiff 
doeld  not  be  oompelled  to  pay  rent  to  him,  nor  was  heaii^ 
.poWeFedtodistorai»;  and  when  he  did  so,^tliepllBnliff ought 
to  have  app&ed  to  a  Coitft  of  Equity  for  relief.  Although 
Ale  MOitglLgee  Inight  have  brought  an  action  of  efectment 
Aid  evicted  the  plaintiiBP,  yet  he  could  not  eket  by  a  mere 
attummenf  to  becoine  tenant  to  the  ftyriner }  nor  could  be 
shew  tfiat  the  title  of^he  Thompsem  had  ezpifed^  unkas 
he  had  been  aeiuaRy  evicted. 

Lord  Chief  Justice  Best.  —  I  think  this  is  an  extremely 
clear  case.  The  rule  applicable  to  it  has  been  long  ^ce 
established,  tnz.  that  a  tenant  cannot  dispute  the  title  of 
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l»l^       fais  landlord  at  the  time  of  the  demise,  although  be  may 
Alchouhb      shew  that  such  title  had  afterwards  determined ;  and  that 
GoMMB.       ^^  ^^  never  been  disputed  nor  departed  from.     It  is, 
therefore,  only  necessary  for  us  to  look  at  the  plea  in  ques- 
tion, and  consider  whether  it  falls  within  the  general  rule ; 
for  if  it  does,  it  is  clearly  bad.     It  was  expressly  decided 
in  the  case  of  SylUvan  y.  Siradling,  that  ml  habuit  in  tent" 
mentis  was  no  plea  in  bar  to  an  avowry  for  rent,  and  if  this 
plea  is  in  effect  or  substance  a  plea  of  that  description,  at 
the  time  of  the  demise,  it  is  quite  dear  that  it  cannot  be 
sustained;  and  the  principles  of  that  case  have  never 
been  impugned  or  entrenched  on  by  later  decisions.    The 
plea  in  substance  states  that  one  JRumbaU  was  seised  of 
the  premises  in  fee,  and  that  before  the  demise  in  the  cog- 
nizance mentioned,  and  before  the  Thompsons  had  any 
estate  or  interest  in  the  premises,  he,  Sumball,  had  mort* 
gaged  them  to  Collins  in  fee;  that  he  being  seised  and 
the  mortgage  being  forfeited,  the  ZT^in/MOfif  claiming 
title  "under  color  of  a  certain  pretended  agreement  of  sale 
between  them  and  Rumball^  made  after  the  mortgage  to 
CoUms  had  become  absolute,  demised  the  premises  to 
the  plainti£f ;  that  Collins  assented  to  the  demise  so  made 
by  the  Thompsons  to  the  plaintiff,  and  required  him  to  at- 
torn to  him,  CoUinSy  aa  such  mortgagee,  and  that  he  did 
attorn,  and  agreed  to  pay  rent  to  him  accordingly ;  but 
that  having  neglected  to  pay  him  certain  arrea^rs  of  rent, 
Collins  distrained  the  plaintiff's  goods  for  the  arrears 
so  due  from  him,  whereupon  the  plaintiff,  in  order  to  pre- 
vent their  being  sold  under  the  distress,  paid  Collins  the 
rent  so  in  arrear.— According  to  this  statement,  it  appears^ 
that  long  before  the  plaintiff  came  into  the  possession  of 
the  premises  in  question,  the  TVunnpsons  had  no  title  in 
them,  but  on  the  contrary  were  altogether  preduded  ttom 
acquiring  any  right  or  interest  in  them,  as  Rumball  had  pre- 
viously mortgaged  them  in  fee  to  Collins.    The  plea,  there- 
fore, so  fur  irom  admitting  that  the  Thompsons  had  any  title 
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vested  hi  tbem  nt  the  tbne  of  tfi^  ddriiise,  states  that  die 
agreemetit  betw^to  tli^m  itnd  JtintUfaH  was  a  there  pre-     Aicix'dRKft 
tended  agteddieM,  arfd  that  no  legal  estater  oi*  interest       Gomme. 
passed  to  th€ten  by  vii'tue  of  such  agreement,  thereby 
ii6t  eren  aOowlhg^tfaem  to  hate  an  ecpxitabld  title.    It  hi 
impossible,  thetefore,  to  eon^eit€<,  that  the  plea  could 
etpteud  in  stronger  terms  that  the  Thompsoiii  had  no  title 
at  the  time  of  Ae  detidse.    Thi^  plea  theii  pfodeeds  tt> 
state  that  tibe  plahitiu  was  afterwards  called  on  by  voUiM, 
flie  mortgagee,  to  attdm  and  become  tenant  to  him,  Which 
he  did,  and  so  became  bound  to  pay  him  the  reht ;  bcft 
die  prlaintiff  i^Bs  not  bound  to  attorn,  ahd  hi^  sO  doing, 
and  thereby  becoming  KaMe  to  pay  Ae  teni  to  ColHnSy 
#as  hi^  own  fituiti  as  he  had  Only  an  ouiatandih^  intef  est 
at  the  time  of  the  demise  by  the  TVumpson^;  and  if  a  teH-^ 
aat  dttihot  disptlte  his  landlord's  title,  It  is  impossible 
fliat  such  a  plea  as  this  cdn  be  supported.     It  has  beeii 
said,  however,  in  itie  coarse  of  the  argument,  that  thi^)^ 
6h\y  fi  special  plea  6f  riens  in  arreire,  but  if  that  wei^  so,  ii 
might  fi4A  equal  propriety  be  contended,  that  nm  teHnfH 
is  a  plea  of  riens  in  arreire.    So,  if  a  landlord's  title  to 
preimses  be  disputed,  the  tenant  would  in  aH  cases  be  jus^ 
tiiled  in  putting  an  argumentative  plea  of' this  descrvjfytibtt 
Off  the  record.    It  ia  a  settled  and  wise  rule,  l^af  a  pa^y 
cannot  plead  indirectly  that  which  he  cannot  plead  direct-" 
ly,  noir  can  he,  by  the  mei^  addition  of  Woida  or  technical 
terms,  effect  that  which  he  t<Md  not  be  fymnitted  to  do 
if  it  were  tfteted  simply  and  plainly.  This,  therefore,  in  sub- 
^  stanch  amounts  to  a  special  plea  of  nil  habmi  in  ienemen- 
Hi,  and  if  tbephunttflrcould  not  hav^  aVailefd  Mmsdf  of  it  by 
pleaditig  it  g^netally,  he  datinot  be  suAsred!  tcf  d6  so  by 
t>leadhfg  It  specially.— The  Hilef  which  probibita  a  tetf^M 
ttom  dis^ytrthig  his  landWd's  thle  ili  a  Court  of  law,  i«  a 
most  sahitary  rule,  and  more  pattieukify  so,  as,  itt  casi^a  if . 
difficulty,  there  is  another  Court  td  whicA  a'  tertaht  irtd^ 
resort  and  obtain  the  Ixneftt  cf  an  equitable  interference, 
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1^^       which  the  state  of  his  case  may  entitle  him  tO|  by  filing  abill 
of  interpleader.    I  am  aware  that  there  are  some  qualifica- 
tions of  the  general  rule,  and  that  although  a  tenant  cannot 
dispute  his  landlord's  title,  or  shew  that  he  had  nothing  in 
the  premises  at  the  time  of  the  demise,  still  that  he  may 
shew  that  his  title  had  expired,  or  that  the  interest  in  the 
premises  was  vested  in  another,  as  in  the  case  otTc^hr  r» 
Zamira  (a),  where  the  plea  did  not  dispute  the  landlord's 
original  right  to  demise,  but  only  alleged  the  prior  demise 
on  which  the  rent  charge  was  reserved,  and  under  which  the 
tenant  paid  the  sum  due  from  him  to  his  landlord ;  and  he 
had  therefore  a  right  to  deduct  it  firom  the  rent.    That  fact 
was  added  by  way  of  qualification,  admitting  the  landlord's 
right  to  demise  in  the  first  instance;  that,  therefore,  tenda 
to  confinn  rather  than  impeach  the  general  rule,  accord- 
ing to  the  well  known  maxim  that  excqMo  probat  re- 
gulam   in  rebus    non  exceptis.      Here,   however,  the 
tenant  does  not  merely  insist  on  an  easement,  but  broad-, 
ly  disputes  the  title  of  the  lessor  to  demise  in  the  first 
instance.    I  think  he  cannot  be  allowed  to  do  bo,  as  the 
rule  of  law  I  have  just  stated  was  made  in  advancement 
of  justice;  and  in  cases  of  this  description,  if  a  party 
considers  himself  aggrieved,  a  Court  of  Equity  may  relieve^ 
him.    It  has  been  said,  that  the  mortgagee,  being  entitle^ 
to  the  reversion  in  the  premises,  was  at  all  events  entitled 
to  distrain  on  the  plaintiff  after  he  had  attorned  to  him ; 
and  that  when  the  mortgage  became  forfeited,  he  waa 
justified  in  so  doing  under  the  9tatute  11  Geo,  2,  c.  19, 
8. 11 ;  but  neither  that  statute  nor  the  4^nne,  c  16,  are 
at  all  relevant  to  this  case,  as  thej  were  passed  in  ease 
of  the  reversioner,  and  with  a  view  to  enable  a  mortgagee 
to  distrain  without  a  fonnal  attornment,  where  the  rever- 
sion bad  been  conveyed  to  him  after  the  commencement 
of  the  tenwcy  of  the  lessee,  so  that  he  could  not  proceed 
bjT^ctment.   In  Mois  v.  <}allimare,  the  tenancy  wafr  creat- 
es) 6  Taunt  524. 
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ed  before  the  premises  were  mortgaged ;  and  in  Keeeh  d. 
Waine  v.  Hall  {a),  as  in  the  present  case«  the  lessee's  term 
was  created  after  the  mortgage;  and  Lord 3faii{/i«/rf and 
the  Court  there  held,  that  the  mortgagee  might  recover  in 
qeotment.  The  object  of  the  statute  1 1  Geo.  X,  was  to  re- 
liere  the  mortgagee  in  cases  where  he  was  not  entitled  to 
hring  that  species  of  action ;  and  here  it  is  qaite  clear,  that 
CoUins  might  have  done  so,  as  the  mortgage  was  executed, 
and  the  seisin  and  right  of  possession  were  transferred  to 
the  mortgagee  antecedently  to  the  possession  by  the  plain- 
tiff as  tenant.  The  general  rules  of  law  are  not  to  be 
violated  or  broken  in  upon,  and  it  is  impossible  for  justice 
lo  be  administered  so  purely  or  beneficially  as  by  adhering 
to  such  rules,  and  adapting  them  to  each  particular  case  to 
which  they  may  apply.  On  the  whde,  therefore,  I  am 
decidedly  of  opinion,  that  the  plea  in  question  is  in  terms 
no  other  than  a  plea  of  nil  kabuii  in  ienemenUs  at  the  time 
.of  the  demise  to  the  plaintiff;  and  therefore,  that  it  cannot 
be  supported.  I  hope  no  injustice  will  be  done  by  this 
decision;  but  if  there  should,  there  is  another  tribunal  to 
which  the  plaintiff  may  resort  and  obtain  that  equitable 
relief  which  this  Court  is  not  entitled  to  grant. 

Mr.  Justice  Park.— The  effect  of  the  decision  in  Tay^ 
Ur  Y.  Zamtra  was  not  to  defeat  the  landlord's  title,  but 
that  the  tenant  might  avail  himself  of  a  payment  by  way  of 
set  off  in  account  with  his  landlord,  and  relieve  the  pro- 
perty from  a  distress  to  which  it  was  subjected  prior  to  the 
demise;  and  the  plea  stated  in  terms,  that,  before  the  les- 
sor had  any  thing  in  the  land,  a  termor  had  granted  an  an- 
nuity or  rent  charge,  and  covenanted  that  the  grantee 
might  distrain  on  the  prembes ;  but  the  lessor's  right  to 
demise  was  admitted  in  the  first  instance:  here,  however,  it 
is  expressly  denied;  and  unless  the  plaintiff  had  attorned, 

(«)  Doug.  31. 
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the  mortgagee  could  not  have  distrained,  but  would  have 
been  left  to  his  remedy  by  ejectment. 

Mr.  Justice  Burrouoh. — It  was  the  plaintiff's  c wn  fault 
that  he  attorned  to  the  mortgagee ;  and  as  both  he  and 
the  Thompsons  claimed  payment  of  the  rent,  he  should 
have  applied  to  a  Court  of  Equity.  He  had  no  right  to 
deny  his  previously  holding  under  them.  The  cases  as  be- 
tween a  mortgagor  and  mortgagee,  where  there  was  a  lease 
outstanding  at  the  time  of  the  mortgage,  do  not  apply  to 
the  present:  and  in  Moss  v.  Gallitnore^  the  tenant  was 
in  possession  under  a  lease  prior  to  the  mortgage*  As 
the  plea  in  this  case  expressly  negatives  the  title  of  the 
Thomps&ns  at  the  time  of  the  demise,  I  concur  with  my 
Lord  Chief  Justice  and  my  Brother  Park  in  thinking  that 
it  cannot  be  supported;  and,  consequently,  that  there 
must  be 

Judgment  for  the  defendaht* 


Tueiday,      Peter  Gravenor  r.  Edward  Woodhouse,  James  Tho- 
Mojf  istK  jj^g^  imj  ^^j^  jj|g  ^jf^^  j^jjj  Thomas  Russell. 

A  husband  may  j[  HIS  was  an  action  of  replevin,  in  which  the  defendant 
name  for  rent  ^nu,  the  wife  of  the  above-namcd  James  Thomas,  plead- 
u!^^^^  ®^  ed  non  cepit^  and  the  three  several  defendants  avowed, 
Whpre,  there-  and  made  cognizance  as  follows : — First,  the  defendants 
three  ayowriet,  Edwavd  TFoodhoHse  and  James  Thomas  in  their  own  right 
wiAjJt.  for  *  Avowed,  and  the  defendant  Russetl,  as  their  bailiff,  made 
^mthc^iS^^  cognizance  for  seven  years'  rent  due  to  the  said  defend- 
tiff  as  tenant       ants,  Edwavd  and  James,  from  the  plaintiff  as  tenant  of 

to  them;  St' 

oondlfft  by  JB.  W.  and  J.  T.,  in  their  own  right,  for  rent  due  to  them  from  the  plaindfT  as  tenant 
of  the  premises  generally ;  and  UuH$,  by  £.  IT.  and  /.  T.  and  Ann  his  wife,  In  right  of  the 
said  Ann,  for  rent  due  to  E.  W.  and  /.  7.  and  Anln  his  wife,  in  right  of  the  said  Amu,  from  the 
plaintiff  as  tenant  to  E.  W,'waA  J.  T.  and  Ann  his  wife,  in  right  of  the  said  i#iM;— Held,  after 
a  declaration  of  ^ectment,  served  on  the  plaintiff  on  the  demise  of  £.  W,  /.  T.  and  Ann  his  wife, 
to  be  supported  by  evidence  of  an  attornment  from  him  to  them ;  and,  oonaequentlyy  that  there  was 
no  variance. 
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die  premiaes  in  que«tk>n  to  them  the  said  Eimatd  and  .j^^, 
James*  Seoondfy,  the  aaid  defendants .  Edward  and  J(^m€$  OaA^KNok 
in  their  own  right  avowed,  and  the  defendant  Musselt  woodbouss. 
made  cognicance  for  rent  due  to  the  said  defendants  Ed- 
muard  and  Jiames,  from  the  pbuntiff  as  tenant  of  the  pie^ 
mises.  ThMfy^  the  defendant  Edward  in  his  own  right, 
and  the  defen^hnts  Jamea  and  Jn»  hia  wife,  in  li^it  of 
the  said  Ann  avowed,  and  the  defi^dant  JSussibU,  as  their 
baiUff,  made  cognisance  for  rent  due  to  the  smd  Edward 
and  the  said  Barnes  and  Ann  his  wife,  in  right  of  the  said 
Atm^  from  the  plaintiff  as  tenant  to  the  said  ftibirord  apd 
the  said  Jam^s  and  Ann  his  wife,  in  right  of  the  said  Ann% 
And  lasify,  the  defendants  Edward  and  JavMs  and  Ana 
hia  wife  in  their  own  right  avowed,  aiSMi  the  defendant 
Eus$dl,  as  bailiff  to  the  said  Edward  and  James,  made 
cognizance  for  rent  due  to  the  said  Edward  and  James, 
and  Ann  his  wife,  from  the  plaintiff  as  tenant  to  the  de- 
fendants Edward  and  James  and  Ann  in  right  of  the 
sud  Ann»  Issue  was  taken  on  the  plea  of  ^on  cepit,  and 
the  plaintiff  pleaded  in  bar  to  each  of  the  avowries  and 
cognizances.  First,  nan  tenuit;  and  secondly,  riens  in 
arreire:  on  which  issues  were  joined. 

At  the  trial,  before  Mr.  Baron  Garrow,  at  the  Spring 
.Assizes  for  the  county  of  Hereford,  18^,  a  question  arose 
on  the  form  and  propriety  of  the  avowries  and  cognizances, 
witl|  referei^ce  to  the  title  set  up  by  the  defendants  under 
the  will  of  one  James  Woodhome,  as  well  as  on  an  at- 
tornment which  is  hereaflter  stated;  and  a  verdict  was 
taken  for  the  plaintiff  0|n  the  issue  on  the  plea  of  non  cepit 
by  die  defendant  ^inn,  i^id  for  the  defendants  on  the  oth^r 
issues  on  the  avowries  and  cognizances,  with  Uberty  for  the 
plaintiff  to  move  to  enter  a  verdict  for  him  instead  there- 
of. A  rule  nisi  was  afterwards  obtained  for  a  new  trial, 
and  on  its  being  made  absolute,  the  Court  ordered  that 
the  facts  necessary  to  raise  the  question  on  the  propriety 
of  the  avowries  and  cognizances  should  be  turned  into  a 
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special  ease;  but  that  nothing  therein  contained  should 
prejudice  any  or  either  of  the  parties  in  any  suit  in  equity. 
The  will  of  James  Woodhouse  was  then  set  out  at  length 
in  the  case,  and  on  the  construction  of  which  the  princi- 
pal question  arose  (a) ;  but  it  was  stated,  that  after  his  death 
an  action  of  ejectment  was  brought  against  the  plaintiff  to 
recover  possession  of  the  premises  in  questioui  and  a  de- 
claration was  served  upon  him,  entitled  as  ofMichaelnuu 
Term,  54s  Geo.  S,  between  John  OoodHile  on  the  demise 
of  Edward  fToodhdme,  James  TThomas^  and  Ann  his  wife, 
against  Richard  Notitle.  To  which  was  annexed  a  notice, 
in  the  usual  terms,  addressed  to  the  plaintiff,  to  appear  in 
Hilary  Term  following,  and  which  was  duly  served  on  him 
on  the  nth  January  f  1814;  and  that  on  the  BtiiFebruafy 
followingf  he  made  the  foUowing  attornment  in  writing  t 


t( 


In  the  King*s  Bench. 

^John  GootUitle,  on  the  demise  of  Edward 
fFoodhause,  James  ITiamas,  and  Ann  his 
wife,  plaintiffs ; 


Between    ( 


and 


Richard  NotUle,  defendant. 

**  I,  Peter  Oravenor^  the  tenant  in  possession  of  the  pre- 
mises in  question  in  this  cause,  do  hereby  attorn  and  be- 
come tenant  to  the  lessors  of  the  plaintiff,  Edward  Wood- 
house f  James  Thomas,  and  Ann  his  wife,  of  and  for  all 
that  messuage,  farm,  and  lands  called  the  Parks,  situate 
in  the  parishes  of  BinghiU,  Wellington,  and  Canon 
Pyon,  -in  the  county  of  Hereford,  from  the  2d  February, 
instant,  for  one  year,  and  so  from  year  to  year,  at  the 
yearly  rent  of  70/.,  subject  and  without  prejudice  to  any 
right  or  claim  I  may  have  in  equity  in  the  said  estate  as 
against  the  lessors,  or  the  devisees,  legatees,  or  executors 

(a)  See  the  will,  as  set  onl  on  another  point,  1  Meriv.  450.  2  MaiL  & 

Sclw.  6. 
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of  •/omet  Woodhmue,  Esqiiirei  deceased.    As  witness  my 

hand  this  9th  day  of  February ,  1814.  Qravbhor 

V. 

''  Peter  Gravenor.       ^oodhoui.. 
•*  Witness, 

"  J:  Hawkins.'* 

No  rent  having  been  paid  under  thb  attornment^  a  dis- 
tress was  issued,  and  on  which  the  present  action  was 
founded. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  avowries  and  cognizances,  or  any  of  them,  were  pro- 
perly framed  with  reference  to  the  title  of  the  defendants 
Edward  fFbodhouse,  James  Thomas,  and  j^tm  his  wife, 
as  evidenced  by  the  will  and  attornment.  If  the  Court 
should  be  of  opinion  that  they  were  properly  framed  with 
reference  to  such  title,  then  the  verdict  for  the  defendants 
was  to  stand;  if  not,  a  verdict  was  to  be  entered  for  the 
plaintiff. 

The  ease  now  came  on  for  argument,  when  Mr.  Ser- 
jeant Lawes  for  the  plaintiff  was  directed  by  the  Court  to 
confine  himself  to  the  question  as  to  whether  the  avowries 
were  supported  by  the  declaration  of  ejectment  and  subse- 
quent attornment,  and  which  was  abandoned  by  the  plain- 
tiff's counsel  when  this  case  was  last  before  the  Court  (a). 
He  submitted,  that  neither  of  the  avowries  could  be  sup- 
ported by  the  production  in  evidence  of  the  declaration  in 
ejectment  and  subsequent  attornment  by  the  plaintiff,  inas- 
much as  the  title  of  the  lessors  of  the  plaintiff,  as  set  out  in 
the  declaration,  was  merely  a  joint  tenancy  in  three,  and 
the  action  was  founded  on  their  joint  demise  alone.  They 
could,  therefore,  only  avaO  themselves  of  a  title  in  their 
several  and  respective  interests  of  joint  tenants,  and  not  of 
any  divisible  estate,  or  a  tenancy  in  common,  or  a  right 

(«)  See  7  B.  Moore,  296. 
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^^.  r/s8ulti|Yg  /Scorn  thfs  marriagej  as  ti^e  d^igfar^ion  di4  oot 
OkAVENo^  State  that  Thomas  demised  ^  ngbt  of  his  wife>  but  the 
WooDHouis.  demise  is  stated  to  be  by  him  and  his  wife  generally.  So^ 
the  attornment  cannot  support  the  avowries  or  aid  tl^^  de- 
fendants, whether  it  be  taken  per  se^  qr  connected  with 
the  declaration  in  ejectment,  as  it  was  made  by  the  plain- 
ti^  to  Woqdhofff^^  Thomm9^  and  A^n  hi?  Ylf^*  ^i^out 
stating  th,e  interest  in  Th^imas  tq  bje  in  figk^  qf  hi^  wi^« 
The  attornment  must  therefore  be  considered  as  l|firiiig 
beon  made  to  three  joipt  f;ep^ts  iq  fh^  ^idiTi4iuil  ^d 
substantive  rights  and  characters  ^  such ;  and  tb^^e  is  i^o 
avowry  for  a  joint  tepancy  in  three,  fof  ^e  ^rst  ^fid  ^Qr 
cond  are  fqr  ^  joint  tepa^y  in  t^p  parti^^  pply,  sHfi4  tbe 
last  shews  tl^at  the  interest  of  one  of  such  parties  was  ui 
right  of  his  wife,  which  right  did  not  appea|r  on  die  £ftce 
of  die  declaration  or  the  attprnpientf  #nd  Inhere  is,  oofise- 
quently,  a  variance  between  jiie  avowries  as  pleaded^  an4 
the  proof  adduced  in  their  support.  Although,  on  the  forpir 
er  argument  of  this  case,  the  Court  intimated  a  strong  opin- 
ion that  the  avowries  might  be  supporteflf  as  it  ufas  suffi- 
cient to  state  the  demise  and  attornment  according  to  ttfe 
legal  effect ;  yet,  as  neither  of  the  i^vowr^es  sheiifrs  the  in- 
terest in  the  estate  to  be  in  all  the  three  defendants,  eitl^ev 
as  jo^t  tenants  or  tenants  ix)  commoi^  in  three  ^iKiiyi(le4 
shares,  or  in  lipomas  as  weU  as  his  wife,  but  oply  in  I^pi  io. 
right  of  his  wife,  they  cannpt  ^e  supportedr  It  i^  fnif\,  th^t 
m  Arnolds.  Bepottlt{b},  where,  in  an  action  of  cqyei^fintQa  a 
lease  for  not  repairing,  t^p  ins^rumeq^  was  describe^  ^i  tl^e 
declaration  to  have  beep  mad^  between  the  lessor  and  )pfVieq» 
and  on  its  being  prodi^cefl  in  evidence,  it  appear^  tq  Igkaje 
been  made  between  the  lessor  and  his  wife  qf  th^  oa^  pa^j 
and  the  lessee  of  the  other ;  it  was  held  to  be  no  variancet  a,^- 
though  the  premises  demised  were  the  property  of  tl^,  d^^ 
before  marriage,  as  the  covenant,  lieiqg  fo^e  f^Jf  V^^Xr 

(b)  4  B.  Mopre,  66.  <^.  C,  1  Qj^od  &  Bing.  443. 
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ai|ge,  i|9ii8t,  ai  legal  efiaotj  be  <:oii«d9red  as  ft  flonmat  to 

tlio  husband  alooei  and  opeviitiDg  to  his  ii4vantag0.   So,     6bavjwo» 

in  fiooth  y.  Wyatd  {a\  where  a  party  being  seised  in  fee«   wosdhdvm. 

made  a  lease  for  years  to  the  defendant,  and  afterwards  con- 

i^yed  the  reversion  to  tlie  plaintiff  im4  his  wife  in  feoi  i^d 

tjie  defendant  attorned,  the  lease  expired,  an4  the  husband 

alone  brought  an  miction  of  debt  for  rent  in  ffrreai;  i^ 

was  held  that  it  was  well  brpng^^j  as  Ifif  suing  a^qpe  waq 

not  in  regard  of  his  estate  with  his  wife,  but  of  tl^e  fent 

to  be  recoverd  by  him,  and  to  w^eh  he  alofie  was  e^ti^ 

tied.    And  in  Parry  v.  Hmdle  {b),  a  joipt  ^prme  by  ^ 

husband  seised  in  right  of  his  wife,  and  his  wife,  wai| 

held  tp  be  disproyed  by  eyidenoe  of  a  receipt  for  rept. 

giyen  by  the  husband  only.    But  the  true  distauetipa  if 

between  an  action  foun4ed  pn  a  ppntraot,  fit.  sviph  a»^ 

coyenant  or  debt^  ai^d  lu^  action  of  irepleyin  grounded 

on  a  distress  for  rent,  as  being  incident  to  the  rey^rt^oq. 

In  the  latter  case,  the  remedy  must  be  altogether  consistT 

ent  with  such  reyersionary  interest ;  and  the  ayo^ry  or 

cognizance  must  shew  with  the  greatest  clearness  and 

prfscision  in  whoin  such  interest  is  yested»  so  as  to  enald^ 

the  par^  to  distrain;  and  the  case  QtPulUn  y«  Pofotfr  (c) 

is  decisive  to  shew,  that  although  one  jpi(it  tenant  may 

distrain,  he  cannot  ayow  alone,  and  a  distress^  can  only  be 

n^a^ft  by  the  person  haying  the  reyersipn*    In  Colte  JMn 

tktcn  (d)  the  distinption  is  thus  \^  4^wiv  ^«  ^^^  ^  t¥^ 

tenants  in  comqioQ  ^ake  a  lease  pf  thei^  ten^gieixts  ta^%^ 

tl)f {:  ^r  a  term  of  yeara^  renderip^  tq  theqi  a  certain  pen| 

yparly  ^uripg  the  tenn,  i£  the  re^t  be  behind,  (^  ^ffsw^tfi 

in  cpiffPAoa  sl^U  haye  aa  action  pf  debt  agayifil  tbe  lei^fl?ji 

^  not  divers  actions,  for  t^a(  fbf  act^^  ^  hi  the^p^^mt 

slty  \  l^ut  i^%  in  an  avowry  ifor  the  said  yent,  tl^^y  ougbt 

tp  ifever,  for  this  is  in  t^e  realty    ^o  ][i^re,  §a  th^  senk  Jin  \»i 


{«;  2  Bulfit  233.  (0  3  SiOk.  ^7. 

\h)  2  Ti^unt.  180.  {fi)  ^.  3jl6^  317-  198  b. 
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cidoit  to  the  reversion  and  savours  of  the  realty,  the  entire 
GEAVBNoa     interests  of  the  three  defendants  should  have  been  stated 

9. 

WooDHousE,    and  set  out  in  the  avowries. 

Mr.  Serjeant  Bosimquet,  contra. — ^The  point  to  which 
the  present  argument  has  been  confined,  was  most  pru- 
dently abandoned  when  this  case  was  previously  before 
the  Court.  In  fFUe  v.  Bellent  (a),  where  the  defendant 
avowed  for  rent  due  to  him  and  his  wife  in'  right  of  his 
wife,  and  after  verdict  for  him,  it  was  moved  in  arrest  of 
judgment,  that  he  had  avowed  alone,  and  had  not  joined 
his  wife,  yet  it  was  adjudged  that  the  avowry  was  good, 
as  he  averred  the  life  of  his  wife,  and  that  the  distress 
was  well  taken,  and  the  rent  due  to  him.  And  although 
in  Boilers  Abridgment  (b),  the  authority  of  that  case  was 
doubted;  yet,  in  Osborne  v*  fFalleeden  (c),  llr.  Justice 
Twisden  said,  ''  that  it  might  have  been  Boilers  opinion 
when  he  was  a  student,  yet  that  his  private  opinion  must 
not  warrant  or  control  the  Court ;  and  that  it  had  been 
adjudged,  that  tiie  husband  alone  may  avow  in  right  of  his 
wife.  Although  in  Pullen  v.  Palmer  (d)  it  was  held,  that 
one  joint  tenant  may  distrain,  but  cannot  avow  alone;  yet 
the  Court  there  held,  that  the  husband  might  distrain  for 
rent  due  to  his  wife,  and  avow  for  it  alone,  because  the  right 
of  the  rent  due  is  in  him  alone ;  and  die  case  of  Bowks  v. 
Poore  (e),  is  referred  to  in  support  of  that  position.  With 
respect  to  the  SI 7th  section  cited  from  ZAitleton,  it  does  not 
appear  to  have  been  originally  in  the  text ;  and  Lord  Coke, 
in  commenting  on  it,  observes,  tiiat,  it  being  an  addition, 
albeit  it  was  conscmant  to  law,  yet  he  omitted  it;  and  in 
Hargrove  and  Builer^s  15th  edition  it  is  stated,  that  no 
part  of  that  section  was  in  Lettou  and  Mechlinia,  nor  the 
Bohan   edition.      On  tiie  authority,  therefore,    of  the 

(«)  Gro.  Jac.  442.  (»)  VoL  L  pBge  dl8v  (c)  1  Mod.  273. 

(<0  3  Salk.  207.  (e)  Cro.  Jac.  282. 
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cases  in  Crake  James,  and  particularly  that  of  Pullen  v.       ^j^^^ 
Palmer  in  Satkefd,  it  is  quite  clear  that  a  husband  may      Oratbnor 
avow  in  his  own  name  for  rent  due  in  right  of  his  wife,    Woodbousb. 
and  if  so,  the  second  avowry  in  this  case  is  not  only  firee 
of  all  objection,  but  fully  supported  by  the  declaration  in 
ejectment  and  subsequent  attornment  by  the  plaintiff. 

Lord  Chief  Justice  Best. — I  am  of  opinion  that  there 
is  no  variance  between  the  avowries  as  pleaded  by  the  de- 
fendants, and  the  proof  adduced  at  the  trial  in  support  of 
them;  the  two  first  appear  to  have  been  made  by  two  de- 
fendants in  replevin,  yfrsi,  by  fFbodkouse  and  Thomas  for 
seven  years'  rent  due  to  them  from  the  plaintiff  as  tenant 
to  them ;  and  secondfy,  by  fFoodhouse  and  Thomas ,  in  their 
own  right,  for  rent  due  to  them  from  the  plaintiff  as  tenant 
of  the  premises  generally :  so  that  under  that  avowry  they 
clearly  insist  that  the  plaintiff  held  the  premises  in  ques- 
tion as  tenant  under  them.    It  has  been  said,  however,  that 
JTunnas  had  no  interest  in  himself,  but  that  whatever  in- 
terest he  had  was  in  right  of  his  wife,  or  that,  according  to 
the  terms  of  the  attornment,  the  wife  had  such  an  indepen- 
dent interest  as  ought  to  have  been  stated  on  the  face  of  the 
avowries;  but  it  is  not  necessary  to  set  out  the  interest  of 
the  wife  according  to  the  cases  of  Osborne  v.  Walleeden, 
Wise  V.  Belleni,  and  Bowles  v.  Poore,  from  which  it  ap- 
pears,  that  as  the  husband  may  sue  alone  for  a  breach  of  a 
covenantmade  to  himself  and  his  wife,  so  he  may  avow  in 
his  own  name  for  rent  due  to  him  in  ri^ht  of  his  wife,  with- 
out making  hex  a  party.    We  must  dien  see  whether  die 
demise  as  stated  in  the  declaration  of  ejectment,  and  the 
subsequent  attornment  by  the  plaintiff,  are  sufficient  to 
support  the  avowries.    The  declaration  states  the  demise 
to  have  been  made  by  Edward  Woodhouse,  James  Thomas, 
and  Ann  his  wife;  die  interest  of  Thomas  is  therefore  stated 
to  be  in  her  right;  and. if  so,  he  may  avow  as  for  rent  due 
to  himiself.    The  plaintiff  has  admitted  by  his  attorpment 
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^Jj^^  th«it  h^  hold  fig  l^i^aDt  upder  tl|e  l^s^QOf^  of  the  plaiptiff  ip 
^^vBvoR  fj^tmentj  vir,  Waodlhome^  TbomaSt  and  4n»  his  Y^ifei  of 
WooDaqivB^  lands  cabled  t)i^  Parks,  situate  in  the  county  QiJBerefordt 
At  th^  yefurly  rent  of  70/f>  and  TFoodAot^^  and  Tf^omm 
baying  avowed  for  rent  du^  to  them  fi^^pn  the  fisint^S  fdl 
tenatrt  i)X  &\e  pteinisesj  the  avow^  hy  the  latter  includes 
any  interest  he  might  have  in  right  of  his  wife,  and  is  con- 
sequently proved  hy  the  attonM^ent*  It  is  not  neoesaary 
to  cQjasider  the  eSSsct  of  the  ynSk,  9X  to  put  any  construe^ 
tion  upon  it»  altibeugh  it  femis  pn^t  of  the  case;  w>x  ia  It 
aecescary  to  expunge  it.  It  ia  eu£Scieat  to  say,  that  the 
plaintiff  by  hia  attoivunent  has  a^itted  that  he  held  the 
Isoda  aa  tenant  under  the  defendants  as  joint-tenants,  and 
it  is  quite  dear  that,  a  tenant  canuc^t  he  permitted,  to  disr 
pute  his  landlord's  tide  to  confer  poasession  at  the  time  of 
the  dewiae,  according  to  Ihe  decision  we  yeaterdi^y  oame 
to  in  the  case  of  JtlcAane  y.  Qomm^  And  it  is  equally 
clear*  thitt  the.  pUiutiff  as  tenant  m  ia  justice  bound  to  pay 
his  rent  to  some  p^son^  aud  as  I  cannot  diaooyer  any  vaii- 
wice  betweeu  the  avowries  and  proof  sdduced  in  auppont 
Oifl^em,  or  that  they  are  inpouaistent  with  the  justice  of 
•Ae  c«^j^  I  ax9  of  ppiuiou  thitt  the  defeudwts  are  eu^ 
titled  to  judgEuent. 

« 

Mr,  Justice  Park. —r  If  it  were  necessary  to  decide 
whether  the  defendants  took  as  tenants  in  common  ogr 
joint-tenants  under  the  will  of  James  fFoodkousef  it  might 
deserve  great  couai^ration;  but  I  altogether  abstain  from 
even  intimating  an  opinion  on  that  point,  as  I  entirely 
jpely  on  the  authority  of  the  cases  cited  by  my  brother 
Bosanqust  in  the  course  pf  his  argument,  and  which  estab- 
lish the  principle  that  a  husband  may  avow  in  his  own  ^ame 
ib»  rent  duein  ^htof  his  wife;  and  if  so  the  second  avow- 
ry is  at  all  events  supported  by  ti^e  declaration  in  ejectment 
and  suhsequent  attornment  by  tiie  plaintiffl  A  difficulty  at 
first  presented  itself  to  my  mind,  that  iilthough  a  husband 
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miglit  dedare  in  covenant  without  joining  his  wife,  yet 
that  he  could  not  distrain  in  his  own  name  for  rent  due  in 
her  right,  but  the  authorities  in  Croke  Jamei  and  the  ^rst 
Modem  Reports^  as  well  as  the  later  case  of  PuUen  t. 
Palmer,  where  Lord  Chief  Justice  Holi  and  fh^  fest  of 
the  Court  held,  that  the  husband  might  distrain  for  rent 
due  to  his  wife,  and  avow  for  it  alone,  because  the  right 
of  the  rent  due  is  in  him  alone,  has  completely  removed 
that  doubt.  I  am  therefore  of  opinion,  that  the  second 
avowry  is  at  all  events  supported  by  the  declaration  in 
ejectment  and  attornment  by  the  plaintiff;  and  more  par- 
ticularly so,  as  Thomas  had  a  right  to  avow  in  his  own 
name,  for  rent  due  in  right  of  his  wife. 


Ora^ehoe 
Woo»Hou». 


Mr.  Justice  Burroxjgh.  —  t  never  entertained  the  slight^ 
est  doubt  but  tl^at  the  avowries  were  supported  by  the 
declaration  in  ejectment  and  subsequent  attornment  by 
the  plaintiff;  at  all  eVents  the  second  avowry  is  suffici^iit, 
and  the  defendants  are  consequi^ntly  ehtided  to  judgment 
on  that  avowry ;  and  if  so,  the  verdict  found  for  them  must 
stand,  and  the  rub  foir  the  new  trial  be  discharged. 

Judgment  for  the  defendants  accordingly. 


In  re  GkRBUTT. 


Tuesday,  • 
May  ISth. 


The  Court  re* 
fhsed  to  strike 
an  attorney  off 


JUr.  Serjeant  Peake  moved  for  a  rule  calling  on  Mr. 
Qarbutt,  an  attorney  of  this  Court,  to  shew  cause  why  he 
should  not  be  struck  off  the  roll,  on  the  ground  that  he  -^^^t^^hkh 
had  allowed  another  to  practise  in  his  naaie«  and  that  >^^d  ^  \  ^ 

'^  '  person  who  nftd 

Uteiy  been  hit 
derk,  and  who  lived  at  a  town  eight  miles  dbtant  from  the  residence  of  the  attorfaey,  lind  carried 
on  business  At  an  officii,  over  the  door  of  which  was  written  the  attorney's  natte,  but  that  hie  only 
attended  on  noarket-days,  and  then  transacted  all  his  business  at  an  inn:~on  the  ground  that  it 
should  have  been  shewn  that  such  person  either  participated  in  the  pro&lfe  or  durried  on  busi- 
ness on  hir  own  account. 


Garbutt. 
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jflg^^  such  person  might  be  committed  to  the  Fleet  Prison, 
In  re  He  fomided  his  motion  on  an  affidavit  that  Garbutt  resided 
at  Yarmf  in  Yorkshire ^  and  had  two  clerks  there ;  that 
he  also  had  an  office  at  Stokesley^  about  eight  miles  distant 
from  Tarm^  where  a  person  by  the  name  of  Palmer^  who 
had  been  lately  GarlnUfs  clerk^  resided  and  carried  on  bu- 
siness in  the  name  of  Oarbutt,  whose  name  was  over  the 
office  door^  but  that  he  only  attended  at  Stokesley  on  market- 
days,  and  then  transacted  all  his  business  at  an  inn. 

The  Court  observed,  that  although  this  was  a  most  im- 
proper practice,  yet,  that  it  must  be  shewn  that  Palmer 
either  participated  in  the  profits  or  acted  for  himselL 
That  the  statute  (a)  was  highly  penal,  and  that  for  any 
thing  that  appeared  on  the  face  of  the  affidavit  he  might 
still  act  in  the  capacity  of  clerk  to  his  principal;  and  that 
it  was  no  uncommon  practice  for  attomies  in  the  country 
to  reside  at  one  place,  and  attend  an  adjacent  town  on 
market-days,  where,  if  they  had  no  office,  they  usually 
transacted  their  business  at  an  inn.  At  all  events,  the  affi- 
davit was  not  sufficient  to  induce  the  Court  to  interfere. 

The  learned  Serjeant  therefore  took  nothing  by  his  mo- 
tion (&). 

{a)  22  Geo.  2,  c  46,  8. 1 1.  7  B.  Moore,  237.   In  re  JscibM, 

(6)  See  Hophinam  v.  Smith,      1  Bam.  &  Cress.  270. 


^«"1lS?['  Holmes  f>.  Holmes. 

Where  in  an  J.  HIS  was  an  action  on  the  case  for  the  disturbance  of  a 

.S^*to*J^^  ^a*er  course,  and  in  which  there  had  been  a  view  by  a 

SituSIi^?*  special  jury,  but  the  cause  was  ultimately  referred;  and 

water  coune,  the  arbitrator  awarded  that  each  party  should  pay  his 

Uiere  had  been 

a  view  by  a  speqa)  jury,  and  the  Prothonotary,  on  taxation,  allowed  the  plaintiff  the  ezpencet  of 
preparing  certain  plant:— Held,  that  be  was  right  in  to  doing,  as  they  were  necetiary  for  the  in- 
formation  of  the  Judge  and  Jury. 
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own  eo6t8.  The  Prothonotary  in  his  taxation  allowed  the 
plaintiff  a  portion  of  the  expences  of  preparing  certain 
plans,  which  would  have  been  necessary  for  the  infonna- 
tion  of  the  Judge  and  jury,  in  case  the  trial  had  been 
proceeded  with* 

Mr.  Serjeant  Tbdici^,  now  applied  for  a  rule  niH  for  the 
Prothonotary  to  review  his  taxation;  and  submitted,  that 
although  the  plans  might  hare  been  necessary  in  case  the 
cause  had  been  proceeded  with,  yet,  as  no  use  whatcYcr 
had  been  made  of  th^n,  the  expences  of  preparing  them 
should  not  have  been  allowed* 

But  the  Court  held,  that  the  Prothonotary  had  exer« 
cised  a  sound  discretion  in  allowing  them,  and  that  what- 
ever expence  a  party  had  been  fairly  put  to,  should  be  al- 
lowed him ;  and  that  if  the  cause  had  been  proceeded  with, 
the  plans  in  question  would  have  been  highly  useful  for 
the  information  of  the  Court  and  jury. 

The  learned  Serjeant  therefore  took  nothing  by  this 
motioiu 

Mr.  Serjeant  Faughan  was  to  have  shewn  cause  in  the 
first  instance. 


Day  and  Others  v.  Nix.  ^SjlS* 

This  was  an  action  of  assumpsit  by  the  plaintiffs  as  hold-  A  p«tiai  fiuiure 
ers,  against  the*  defendant  as  maker  of  a  promissory  ibr  a  promiHorj 
note  for  20/.,  dated  the  19th  August,  1820.  Plea— iVbii  '^^^^''^ 
assumpsit.  **^*"!!1'{  ^ 

*■  .    fumUum  tone 

deducted  on  that  aocount  it  matter  not  of  definite  computation,  bnt  of  unliquidated  damagei; 
aa,  when  a  note  wai  given  fi>r  the  plahitift'  diidofing  to  the  defendant  an  improrement  in  cer- 
tain machinery,  which  turned  out  to  \)e  IcM  beneficial  <faan  waa  anticipated  by  the  parties. 
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MM-^  At  the  triftl  before  Mr^  Baron  Gafrow  at  Nottmghami  «4 

theSummetasskefi,  182S,  it  appeared  that  theplainfifiBi  b^ 
iog  possessed  of  an  inyention  or  itethod  for  impx^titig  a  twist 
bobbui  mat^binei  {iroposed  to  disclose  it  to  the  defendant 
on  his  giving  them  the  sum  of  SO/,  to  be  soured  by  the 
note  in  question. 

For  the  defendant  it  wfis  insistedi  th»t  the  consideration 
for  which  the  note  wad  glren  had  altogether  feoledi  as  the 
diethod  disclofl€id  afibrded  no  ground  of  in^ptovehient^  ttnd 
that  the  hew  madhilie  answered  ne  better  purpose  than  1^ 
0)d  one  \  but  it  turned  out  on  examinatioti  of  l^e  wi^^ 
nesses  who  had  seen  the  new  maehmei  th^lt  the  plailiCifiy 
invention  was  in  fact  an  improvement,  but  of  less  extent 
than  was  anticipated  by  the  parties*  The  learrned  Baron 
left  it  to  the  jury  to  say,  whether  the  plaintiffs  had  obtain-* 
ed  the  note  from  the  defeiKiatit  by  fraud  ofr  misrepitesen*' 
tatiotif  or  whether  the  consideration  had  wholly  failed ;  if 
§0|  that  ihey  would  find  their  verdict  for  the  defendant^ 
if  otherwise,  for  the  plaint^;  and  they  gave  a  yetdiet  fot 
the  latter. 

Mr.  Serjeant  PeU  having  in  the  last  Michaebnai  T!etm 
obtained  a  rule  nisi  that  this  verdict  might  be  set  aside, 
and  anew  tdal  gt^nted;  and  Mt.  Seij^lant  Faughan  being 
now  about  to  shew  cause,  the  Court  were  clearly  of  opitl* 
ion  that  the  question  had  been  properly  left  to  the  jury ; 
and  that  as  they  had  in  effect  found  that  the  consideration 
for  which  the  note  was  given  had  not  wholly  failed,  their 
verdict  ought  not  to  be  di^alrbed.  In  Grant  v.  Welch- 
mun  (a),  it  was  held,  to  be  no  objection  to  an  action  pn  tt 
promissory  note,  that  it  was  given  as  part  of  the  consider- 
ation of  an  indenture  of  apprenticeship  fpr  leas  than  seven 
years,  by  being  antedated,  such  indenture  being  fay  the  sta^- 
tute  o£ Elizabeth  voidable  only  and  not  void;  and  in  Marr 

(a)  16  fiast,  207. 
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gan  ▼.  Richardson  (a)  Lord  EUenborough  heldj  that 
though,  where  uie  consideration  of  a  bill  of  exchange  fails 
entirely,  this  will  be  a  sufficient  defence  to  an  action  updn  Niz. 
it  by  the  original  party,  it  is  no  defence  to  such  action,  that 
the  consideration  fails  partially ;  but  that,  under  such  cir- 
cumstances, the  giver  of  the  bill  must  take  his  remedy  by 
an  action  against  the  person  to  whom  it  was  given.  So 
here,  as  it  was  proved  that  the  defendant  might  have  de- 
rived '  some  benefit  from  the  plaintiffs'  disclosure,  they 
were  entitled  to  a  verdict  for  the  whole  amount  of  the 
note,  leaving  the  defendant  to  his  cross  action ;  as  the 
ffUofi^Mm  to  be  deducted  on  account  of  the  partial  failure 
of  the  consideration  is  not  of  definite  computation,  but  of 

damages. 

Rule  discharged. 

(«)  I  Camp.  40  n.  S^e  alto  Tj^f  ▼.  Owynne,  2  Gamp.  346. 


WW  ^f^^WW/9^^/t^9^W ^ 

Bane  v,  Methiten  and  two  Others.  ^^  wi. 

Xhis  was  an  action  of  trespass,  and  brought  against  If  an  act  of  pu- 
the  defendants,  (two  magistrates  and  a  constable),  for  an  ^1^^^^^ 
assault  and  false  imprisonment.    The  first  count  of  the  J«cejuriidic. 

*^  ^        non  over  an  of- 

declaration  stated,  that  the  defendants  assaulted  the  plain-  fence,  it  impu- 
tiff  and  imprisoned  him,  and  caused  him  to  be  detained  um  to'mal^'* 
b  prison  for  a  long  space  of  time;  and  the  second  count  ^d*biiMlbe- 
was  for  a  common  assault.    Plea — Not  guilty.  fore  Um  any 

person  charaed 

At  the  trial,  before  Mr.,  now  Lord  Chief  Justice  Best,  with  tuch  of- 
at  the  U»st  Summer  Assizes  for  WiliiMre,  the  plaintiff*  ^eretori^'P. 
proved  that  a  notice  of  action  had  been  duly  served  on  the  ^y  neglected  to 

'  .  n  \_  .  attend  a  fum- 

two  defendants,  as  magistrates  of  that  county,  as  required  mont  granted 
by  statute,  and  his  apprdiension  and  imprisonment.  chvgl^witii  an 

oifence  under 
Oe  mlidoua  ticipaig  act,  1  Cho.  4,  c  56:-*Held,  that  he  might  iwue  hii  warrant  to  apprehend 
and  bring  toch  party  before  bim  to  answer  the  diaige,  although  it  wai  lariated  that  he  had  no  pow- 
er to  do  to  until  after  conviction. 

VOL.  IX.  M 


im 


CASBS  W  BA8TBR  TBRM » 

^i^  For  the  defendaiilSy  the  foUomng  wanant  was  given  in 

evidence : 

'«  Qnmfy  ^  WMtB,  to  wit.  To  the  oonalftUes  of  Castle 
Combe  in  the  said  county,  and  to  aU  other  *constdiltt> 
tithing-meni  and  others  whom  it  may  concern. 

**  Foraamuohi  a»  WiUimn  To^ior  of  the  parish  ef  Ct^tie 
Combe  kk  the  said  counly^  shopkeeper,  hath  this  day  made 
information  and  complaint  upon  oath  .before  ns,  two  of  hia 
Majesty's  Justices  of  the  Peace  in  and  fyr  the  said  county.! 
that  he  hath  good  cause  to  auspect,  and  doth  auspeqt,  that 
William  JBane^  hte  of  CasHe  Combe  jn  the  said  ommfyp 
saddler^  did,  on  Tburadajf  the  6th  of  Februarjf  Ustt  n^ 
fully  and  maliciously  break  the  windows  of  an  uninhabited 
dwelling-houae  in  the  said  ]>arish  of  Castle  Combe,  the 
property  of  the  said  William  Taylor,  by  shooting  at  the 
same  with  a  gun;  and  ^e  sud  WWiam  Bams  -having  been 
duly  summoned  to  appear  before  us  to  answer  the  said 
complaint,  hath  neglected  so  to  do:  these  are,  therefore, 
to  command  you  in  his  Majesty's  name  to  apprehend  and 
bring  before  us,  or  some  other  of  his  Majesty's  Justices  of 
the  Peace  for  the  said  county,  as  shall  be  assembled  at  the 
petty  sessions,  to  be  holden  at  the  JUetkuen  Anns  in  Cbr- 
sAom,  in  the  said  county,  the  said  fViUiam  Bane,  on  Wed' 
nesday,  the  19th  of  the  present  mondi,  to  answcar  unto  the 
said  complaint,  and  to  be  further  dealt  with  ao^rding 
to  law.  Herein  fail  you  not.  Given  under  our  hands 
and  scab  &e  5th  day  of  March,  ISSS. 

^  Signed,  &e." 


It  was  then  proved,  Ihat  the  plaintiff  had  been  served 
with  a  smnmons  to  appewr  before  the  ma^trates,  pre* 
viously  to  the  above  warrant  bemg  granted,  but  that  he 
had  neglected  to  do  so,  nor  did  he  offer  any  excuse  for  Us 
non-attendance ;  and  on  his  being  brought  up  under  the 
warrant,  and  it  having  been  proved  that  he  had  shot  at 
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md  briAie  Tl^lof *«  tHfidbwi  as  tti^ireili  slated^  he  Wad  con- 
tkt^  In  the  Bum  of  1/.  9^^  under  Ihe  malicious  tii^spass  act, 
1  Gta.  4,  e»  fiB.'^tJiid^dr  these  ckcumstance^,  his  Lordship  hbthuev. 
was  of  opinion,  that  as  the  plaintiff  had  ncqg^eeted  to  at- 
tend the  rauuncHiB  in  the  first  instanoe,  and  as  the  ma- 
gistrates were  autiieneed  to  convict  him  on  tx  parte 
evidence  and  the  infemiation  made  to  them  at  the  time  of 
l^ranting  tbe  wanranSi  that  ihef  Weie  eeipowef  ed  to  bring 
Um  befin^  ihem  pnMMisly  to  such  convktson.  And 
he  lefiarmd  to  Hmmkmfs  Pfem  of  ilw  Oman  («),  where 
it  b  fand  down  to  be  clear,  th»t  **  wbetevm  a  statute  gires 
to  any  one  Justiee  of  Peace  a  jurisdietiDn  over  any  offencei 
or  a  power  to  reqmie  any  person  to  do  a  cettain  thing  or« 
dained  by  such  stattitei  it  inpljedly  gives  a  power  to  every 
sttch  Justice  to  make  out  a  warrant  to  brlfig  befi>ie  him 
any  peieon  necused  of  such  oflfenee;  at  eompelkble  to  do 
the  thing  ordttnedby  such  stacutei  *'  and  in  1«  Rtp.  (5)  it 
iras  ramlvedi  that  as  the  statute  7  Joe  1,  o.6|  gave  power 
to  two  Jnstiees  df  Peace  «o  req«re  any  pemon  tolidte  the 
ondi  of  aUegtance,  the  Isw  imfOictt^  gave  them  power  to 
make  a  warmnt  to  have  ^e  body  before  lihem,  fyt  pumda 
htt  iMfuid  aMeut  enMtditi  tM^^dimt  ei  id  tiM  fmit  rt$ 
ipm  sese  mm  fieeesf*  A  nonsnlt  was  accordingly  direct- 
ed to  be  entered,  but  leave  was  given  the  plmtiff  to  move 
to  aet  it  aside/  and  that  matead  thereof  a  verdict  might  be 
sntated  fee  him  fcr  4Qr.|  in  case  the  Gourt  should  be  of 
Opfanon  Aal  the  defendants  were  not  authorised  bi  having 
Um  brought  before  khem  under  Ihe  warrant  in  qnestlon. 

Mr.  iKerjesait  Pbmgfmn  having  in  flie  kst  MkkaehMM 
Term  accordingly  obtained  a  rule  nin,  on  the  ground  that 
there  was  no  dause  hi  the  statute  1  Oeo.  4,  to  empower  tbe 
magietrates  to  issue  a  warrant  for  the  appfehension  of  the 
pli^fifPtmtfl  afteif  contiction: 

(a)  Book  II.  c.  13,  8.  16.  (A)  Page  131. 


164 

1824. 


CASE9  IN  EASTER  TERM, 

Mr.  Serjeant  Pell  and  Mr.  Serjeant  Bosanquet  now 
shewed  cause,  and  submitted,  that  it  was  an  established 
principle,  that  where  a  Justice  of  Peace  has  authority  over 
an  offence,  and  issues  a  summons  to  bring  the  offending 
party  before  him  for  a  breach  of  the  peace,  and  he  neg- 
lects or  refuses  to  attend  such  summons,  the  magbtrate 
on  proof  of  its  ha\dng  been  served  on  him,  may  issue  his 
warrant  to  bring  the  party  before  him.  Independently  of 
this  general  rule,  the  statute  in  question,  which  was  passed 
for  the  summary  punishment  of  persons  wilfully  or  mali- 
ciously damaging  or  committing  trespasses  on  public  or 
private  property,  authorised  the  defendants,  as  magis- 
trates, to  issue  their  warrant  to  apprehend  the  plaintiff 
and  bring  him  before  them;  for,  by  the  first  section  it  is 
enacted,  that  **  if  any  person  shall  wilfully  or  maliciously  do 
or  commit  any  damage  to  or  upon  any  building,  &c.  and 
'  shall  be  thereof  convicted  within  four  calendar  months  next 
after  the  committing  of.  such  injury,  before  any  Justice  of 
the  Peace  for  the  town  or  place  where  such  c^ence  shall  have 
been  committed,  every  person  so  offending,  and  being  there- 
of convicted,  shall  pay  to  the  person  aggrieved,  such  a  svaa 
as  shall  appear  to  such  Justice  to  be  a  reasonable  satisfac-: 
tion  and  compensation  for  the  damage  or  injury  commit- 
ted, not  exceeding  the  sum  of  5/.,  and  in  default  of  pay- 
ment, immediately i  or  witiiin  such  time  as  the  Justice  shall 
appbint  at  the  time  of  conviction,  such  Justice  may  commit 
such  offender  to  the  house  of  correction,  there  to  be  kept 
to  hard  labour  for  any  time  not  exceeding  three  calendar 
months."  And  the  form  of  the  conviction,  as  set  out  in  the 
4th  section  of  the  statute,  is  conclusive  to  shew,  that  the 
offending. party  must  be  before  the  magistrate  at  the  time 
of  the  conviction,  and  if  such  party  refuses  to  attend  on 
summons,  a  warrant  may  be  issued  for  his  apprehension 
previously  to  the  conviction.  And  in  Chetwynds  Si^h- 
plemeni  to  the  2Sd  edition  o/Bum^s  Justice  (a),  the  form 

(a)  ?tgt  568. 
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of  the  warrant  to  apprehend  on  an  information  for  a  wilful       .  19S4^ 
irespass  is  given,  as  referring  to  the  1st  section  of  the 
act  (a).     But,  independently  of  this,  the  Sd  section  empow- 
ers constables  to  apprehend  offenders  without  any  war- 
rant, and  take  them  before  a  Justice  of  the  Peace,  who 
may  proceed  with  respect  to  them  as  directed  by  the  act ; 
and  here,  the  plaintiff  was  not  only  sworn  to  have  commit- 
ted the  olEIence  with  which  he  was  charged,  but  he  was  ulti- 
mately convicted  upon  it.    Even  supposing  the  statute  to 
be  out  of  the  question,  the  defendants  had  a  general  authori- 
ty vested  in  them  as  magistrates,  to  cause  the  plaintiff  to  be 
apprehended;  for,  in  the  case  of  The  Queen  v.  Sin^on^ 
Mr.  Justice  Eyre  said  (4),  "  It  is  the  duty  of  a  party  sum- 
moned to  attend  his  time  and  place.    In  informations  and 
indictments,  no  judgment  can  be  given,  unless  the  defend- 
ant appears.    The  defendant  may  indeed  have  judgment 
of  outlawry  passed  against  him;  but  that  is  for  his  con- 
tempt in  not  appearing.    And  if  the  Judges  of  superior 
Courts  cannot  proceed  to  judgment,  unless  the  defendant 
appears,  a/or/tort.  Justices  of  Peace  cannot.     Some  acts 
of  parliament  indeed  give  Justices  of  Peace  a  power  of  pro- 
ceeding upon  default;  \mi  escepHo  probat  regtdam  in 
rebus  non  exceptti.    It  seems  to  me,  therefore,  that  the 
party  should  have  been  apprehended  by  warrant."    Al- 
though, in  Shergold  v.  HoUoway  (c)  it  was  resolved,  that  a 
magistate  has  no  power  to  grant  a  warrant  to  apprehend  a 
party,  and  that  he  can  only  issue  a  summons ;  yet  there 
the  question  arose  on  a  civil  contract  as  to  the  payment  of 
wages;  and  the  statute  5  Eliz.  c.  4,  did  not  expressly  em- 
power Justices  of  the  Peace  to  order  the  payment  of  wages. 
So,  although  in  Hill  v.  Bateman  (d)  it  was  held,  that  in  an 
action  against  a  magistrate  for  a  commitment,  he  must  shew 
theregularity  of  his  conviction,  yet  there  the  magistrate  com- 


(a)  Mr.  Chetwjfnd  was  the  framer  of  the  act. 
{h)  10  Mod.  250.       *        (c)  2  Str.  1002.  (d)  1  Str.  71 1. 
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^^t^      WM^d  the  piur^  in  the  finrt  fautaiMse,  without  pyeviaiiB^ 
Ban*        {Attempting  to  kyy  a  penalty  incurr^  by  him,,  by  a  diah 
McTBusir,     tresa,  and  which  ought  to  bare  been  4<Mie.     On  tfiesft 
grounds  the  plaintiff  was  most  propeirly  noiismtod* 

Itlc*  Seijemt  Vmtghott  in  support  c^  thf  fufei  admitted^ 
that  it  now  appeared  to  hhn  that  the  mai^txatea  had  juris* 
diction  to  apprehend  the  plaintiff  and  bring  bin  befera 
them  by  the  proyiaionsof  the  statute  1  Geo  At  and  thiQ  nde 
waa  accordingly 


Thunday,  HOLMES  V.  GORINQ^ 

^^  •^*-  Samb  v.  Elliott. 

A  way  of  tieces-  JL  HE8E  Were  actions  of  trespags,  and  brought  against  tfaa 
ml^^^'  defendants,  for  having,  on  the  let  September,  1880»  bM 
•*>«  ***«*^  ^  divers  other  subsequent  diqreabrojien  and  entered  the  plain- 
and  wben  inch  tiff's  close  at  Lynuster,  otherwise  Lewnin^ler^  in  Sugsest^ 
^e^ht  ^^  ^^d  forced  and  broken  open  his  gate  and  its  fiistenings* 
Whc^rAa«r  ^^®  defendant  Gorwg  pleaded  J&'«/,  mtguilty  ^  on  which 
fore,  a  party       issue  was  joined.    Secandfyf  a  right  of  way  of  necessity, 

had  a  way  of         n      •         T        .        i         -        i  .  i       «  i  .1 

necessity  over  alleging  that  the  closc  m  whichf,  &c.,  together  with  a  cer- 
Ser!*8ttch  wa^  tain  Other  close  adjoining  on  the  east,  did  lie  between  two 
onhS bei^^^e  ^^^^^  closes  belonging  to  the  defendant,  in  the  occupation 
to  approach  and  of  Wtlliam  EUtott  as  his  tenant;  and  that  the  defendant, 

occupy  'the  land  «        •  ^1 

for  which  such  at  the  time  of  the  conveyance  afterwards  stated,  w^s  seis- 
by  5,2^^  ed  of  aU  the  four  closes ;  and  that  he  on  the  7th  Oeiober, 
his  own  tou.       1801,  enfeoffed  Oearge  Duke  of  the  said  close  in  which* 

&c«  and  the  said  other  close  adyoining  thereto  on  the  east; 

and  that  at  the  time  of  the  feofiment,  the  defendant  had 

no  other  way  to  one  of  the  said  closes  in  the  occupation  of 
^         BlUott,  but  over  the  said  close  in  which,  &c.  and  the  said 

other  close  adjoining  thereto  on  the  east,  and  waa  there- 
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faM  entided  to,  and  stOI  of  i^htl  ought  <lo  hftve  fbr  him-      sj?^ 
a^and  tenants  a  cotwenieiit  and  neceseary  way  tfioreto, 
over  the  said  dbse  in  which,  &c.  and  that,  in  the  exercise 
fik^reot,  he  committed  die  said  supposed  trespasses.    And 
hai^f  a  right  of  way  by  non-enstiiig  grant. 

Re^^estioii  to  the  second  plea,  after  proteslsng  agekist  its 
attSeieiiey; — ^diat|  tiie  defendant  neeessarify  had  not,  and 
of  right  ov^ht  not  to  have  had,  and  stiD  (bright  onghtnotto 
hflve  fer  himself  and  tenants  such  convenient  and  necessary 
way  as  in  tite  said  second  plea  mentioned,  in  manner  and 
form  in  Aat  plea  alleged :  and-  the  replication  to  the  last 
^ea  d«saed  Ae  supposed  deed  of  grant.  The  {^intiff  also 
made  a  new  assignment. 

Issoe  was  joined  on  the  above  replications  to  the  special 
pleas,  and  also  iq>on  a  plea  of  not  gui%  tathe  trespasses 
0ewtp  aaldgned. 

These  issues  came  on  te  be  tried  before  Mr;  Baron  Wood 
snda.  special  jwy,  at'ttes'ShiMMSpringAssiaes,  18S^,  wbe» 
a  venfet  wae  fbmd  for  the  plaintiff  on  the- issues  joined  on 
ita  plea.of  iHt  guilty  to  the  dedaration,  and  ouithe  repHca^ 
tien  to  the'tiiirdpleav  with  one  shilling  damages;*  and  for  the 
defendantaoB  the  issue  on  the  plea  of  not  guilty  to  the  new 
asHgnmenty  and  on  the  replication  to*  the  second  plea,  8ub» 
jeet  to  Ae  opinion  of  the  Court,  on^  a  ease  of  which  the  fol^ 
lowing  is.  the  substanee : 

The  hcuB  in  qua  is  situate  as  mentioned  m  the  second 
plea,  and,  in  1787,  Joanna  WeUpbtf,  die  then  ownev 
of  the  close,  dtemised  it  and  the  adjoining  dose  on» 
die  east  to  Oeorge  Duke^  fer  a  term*  which  expired  in 
1807  \  at  the  tone  of  which  demise,  the  defendant  Qormgf 
was*  seised  in  fee  of  two  doses  caHed  ^.  and  2>;,  andwas' 
Aen  aititled  to  an  immemorial  right  of  way  feom  A.  oven 
two- other  closes  called  Ik  and  C.  to  D^.,  ^A  being  the  lO" 
cu^inquo/f  and  back  i^ain  irom  close  D.  to  dose  A.,  to^ 
ward^  and  into  a  certain*  higivway';  the  same  immemorially 
being"  the  only  way  to^  dose  JBi,  and  there  was  "ho  olheb 
way  to  that  cbse  except  over  the  doses  B*  and  C.     In 
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1797|  the  closes  B.  and  G  were  conveyed  by  Jowma 
Wellpby  to  one  JRobert  Blake,  who,  in  1798,  conveyed  the 
same  to  the. defendant  in  feCi  together  with  some  slips  of 
land  in  the  Lymisier  common  field*  From  the  year  1798j 
until  and  at  the  time  of  the  making  of  the  feoffinent  here- 
inafter mentioned,  the  defendant  was  seised  in  fee  as  well 
of  the  closes  B.  and  C,  subject  to  the  demise  to  Duke^ 
and  the  clos^  A.  and  D.,  as  also  of  and  in  the  said  seyeral 
slips  of  land  in  the  said  common  field ;  and  on  the  7th  Oc* 
tober,  1801,  by  indenture  of  feoffinent  between  the  de- 
fendant of  the  first  part,  the  said  Qe&rge  Duke  of  the  se- 
cond,  Jokn  Duke  of  the  third,  and  WUliam  Etthti  o{  the 
fourth,  the  defendant,  in  consideration  of  890L  granted^ 
enfeoffed  and  confirmed  to  the  said  Oeorge  Duke  in  fee, 
the  closes  B.  and  C,  together  with  the  slips  in  the  com- 
mon  field.  The  closes  B.  and  C  were,  at  the  date  of  the 
feofiment,  so  held  by  Oeorge  Duke  as  tenant  to  the  defend- 
ant, under  a  lease  fifom  Jbtmna  Wellpby,  expilring  in  1807; 
and  from  and  after  the  date  of  the  said  feoffinent,  the  de- 
fendant Ellioii,  who  was  then  and  ever  since  has  remained 
tenant  to  Qoring  of  the  closes  A.  and  2>«,  continued  as  be- 
fore and  untQ  the  trespasses  complained  of  were  conunit- 
ted,  always  to  use  the  way  in  question  to  and  from  the 
close  D.  over  the  doses  B.  and  C.  The  defendant  Oarmg, 
about  twelve  years  ago,  re-purchased  in  fee  the  slips  so 
conveyed  to  Duke,  and  became  the  owner  of  all  the  other 
lands  in  the  common  field.  And  the  plaintiff,  who  held  ilie 
closes  B,  and  C.  under  Duke,  brought  this  action  agidnst 
the  defendant  Ooring  for  entering  close  B.  in  the  exercise 
of  his  alleged  right  of  way  over  it.  It  appeared  in  evi- 
dence, that,  at  the  time  when  the  oldest  witnesses  remem- 
bered the  premises,  (about  seventy  years  back),  the  four 
closes  called  A.,  B.,  C.  and  D.  were  all  occupied  by  one 
Amey,  and  after  him  by  one  Bidding;  but  that  about. forty 
years  ago,  and  since,  one  Stephens,  and  after  him  George 
Duke  he\d  A,axidD.,  Bidding  then  holding  JB*  and  C. 
only ;  and  that  as  far  back  as  living  memory  could  reach. 
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there  had  been  a  gate  leading  from  doae  A.  into  the  Ugh  JM^ 
road  from  Anmdel  to  Liith  Hang^n,  and  also  gates  of 
communication  between  the  closes  ji.,  B.,  C.  and  D.  re- 
qiectiyely,  at  die  south-west  comers  of  each  of  the  three 
last-menticHied  doses,  and  that  during  that  time  until  such 
obstruction  as  in  the  second  plea  mentioned,  the  occupier 
for  the  time  being  of  dose  1>.  had  been  accustomed  to 
dme  waggons  and  carts  6rom  the  highway  mentioned  in 
that  plea  over  the  southern  extremity  of  die  closes  ji.^  B. 
and  C,  into  dose  D.,  and  so  back  again  for  the  conveni- 
ent use  and  occupation  .of  die  said  last  mentioned  dose. 

The  plaintiff  contended,  tiiat  from  the  time  of  the  feoff- 
ment in  1801,  the  defendant  and  his  tenant,  even  though 
they '  should  up  to  that  time  have  had  a  way  of  necessity 
orer  the  locus  in  guo,  ought  to  have  gone  over  oneof  his  own 
slips  called  the  old  enclosure,  then  occupied  by  a  Mrs. 
Faleoner,  who,  oa  the  18th  December,  1801,  married 
VTm.  jBUiotf^,  and  had,  ever  since  the  marriage,  been  occu- 
pied by  him,  towards  close  2>.,  without  going  over  dose 
B» ;  and  that,  at  the  time  of  the  trespasses,  they  might  and 
ough;  to  have  gcme  into  dose  1>.  entirdy  over  the  defend- 
ant's lands  in  the  occupation  of  the  said  fFm  EUioti. 

The  defendants  contended,  that  the  necessity  of  the  way 
was  to  be  considered  with  reference  to  tiie  situation  of  the 
properties  at  the  date  of  the  feoffinent,  and  that  tiie  sub- 
sisting lease  to  Duke  was  an  additional  ground  for  con- 
tending that  tiie  way  was  not  extinguished. — ^The  learned 
Baron,  in  an.  early  stage  of  the  trial,  required  that  these 
points,  if  raised  by  the  evidence,  should  be  reserved  for' tiie 
opinion  of  the  Court,  and  witnesses  were  examined  for  as- 
certaining tiie  above  facts,  and  the  jury  found  that  the  an- 
dent  and  usual  way  from  and  to  close  D.  had  been  and  was 
immemorially  over  the  said^doses  C.,  jB.  and  A.  into  the 
said  highway. 

.  The  question  for  the  opinion  of  the  Court  was,  whether, 
under  tiie  circumstances  above  mentioqed,  the  defendant 
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iPfWentSded  to-a^vfdictonthBissueaojvuiedoii  thereplfr* 
cation  to  tke  second  jHw^^  And  if  the  Gonct  shoafal  be  of 
opjnioii  iifAe  aAnnativeyAen  llio  vevdictwastobeentsBed,. 
and  the  defendlmt  wa»tp  Imvo  judgment  accoBding  to  that 
opimoBv  But  if  the  Coiort  ahouid  be  otcffbuoUfODihe  odter 
hand,  that  lAte  phniiff waa  oaititled  to  a  "MvdKt  on  Alt ^^^ 
then  thererdBet  was  to  be  enteied  far  the  phdntiff  genemlly. 

ht  the  ease  of  Solmes  v.  XlUott,  who  was  Ooring'» 
tenant,  the  defendant  pleaded  firar  jiutifiBatioaOr  #%»r,  » 
simSar  plea  to  the  second  ia  fia/iwa  y«.  <Sonn^.  Seeandfyy 
aVke  plea  to  tihe  third  iathat  attion.  Z!l»m%,  a  coni^eaient 
and?  necessary  wa^  by  pnsmptioD  m  a  fue  estate  belong- 
ing to- the  defendant Sorjngt.  AxAfimthkf^  alike  right  ofl 
way  by  prescription^  genesally.  iBanes  lasre  tahoi  om 
the  first  vaA  secondly  an  m  Bhtm$9  %.  Smmg^r  and  the* 
phahtiff  leplMk  to  die  thirds  thai  dttie:  was  not  a  cDnve-^ 
mentaad  necessary  lightf  of  way  bjL  pBasciiptionT  and  ta 
diO'iburtls,  a  daniat  of  the  prescnptijw  way  gei  ssliy  y  and 
on  whteb  issnes  wera<  jainedi** 

This  easewas  twice  argued,,  first  in  Trimitg  Tcrm^  182^ 
.    by  Mr.  Seqeant  Xens  lor  Ae  pkintifi^  and  Mr*.  Seqeant) 
Tadify  for  di0  defendants;  and  nosr  by  Mr.  Serjeant  JSo- 
smjiM  for  the  plamtiiG;  and  Mr.  Secant  TaM^  foe  the 
dafendantsw 

FordR  iihHctifflt:wa8.snbiBatted,.tha4at  the  time  of  the 
tro4qiaHnrs  oomplaineds  af,  the  defendant  Gtnwigi^had  no* 
wsyof  necessity  eaer  cbse  jV.  (theisaoi in 9110)  and) (Lf. 
en  either  of  tfaem^  Alfch<mgh>whep  tha^defendanli  waa.  only 
swedl  of  dm.  ebsea  Asnd  Di,  hniwanentitkd  to  an  imr> 
BienHirialiiigbt.  of  wajp  o^er  tibe  twojfoanun^  jwt^whnnihe) 
becaaw  aeiacdi  of  those  intevmediata:  dbsea.  alaa»  such,  right 
was  thcieby  eaatmguisbed,  aa  aK  the  four  cbsea  were,  theni 
his  own,  and  of  which  he  was  seised  in  fee.  Tha  ^juusstiwaii 
thaa  ia».  iriietber^  under  tiia*  psaticnlar  circumstanoea  of 
tfaoa  case,  a  way  of  necessiity  can  tuna  enist  for  the.  defend- 
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nls  OHX  Ihe  htm  in  qua,  Jm  Omg^9*s  J)igest{a)  U  b 
wd»  tluitj  ''  where  a  way  k  eUiaied  for  neoetsUy,  U  will 
be  a  good  plea  thai  the  pkinliffhaa  aood]^  but;  that 

HMO^MTwiee^iRdMWQlaimedbygxaiiAwiweecxiptioii;  and 
fir«^  ▼.  B^fdon  (>)i8  <ated  in  0iqppottitf  that  posHioii.  IS, 
thev^bfi^lhedetedaiit  Gortf^haaanothet  waycorModeof 
Qoauiig  to  hit  landt»  without  goi^g  ovav  tha  ipcm  te  {nay 
awaj  ofneceB^ty  noloagevexiata.    It ii qaita dear^ diai» « 
allltttiiiie  of  ttie  «feBpa«9,heoould  gofiromckMe^tQ  A 
yasAaigover  hit  own  laada?  and»  in  point  of  rtrietBeM,  a  way 
ofbaooMty  eanonly  bo  flahairi  lapwrontlaBdafirDinlyingin 
a  nncttkiTated  fllate!^  and  VMit  be  not  oidy  8tne%  shews  to 
be  necessary,  but  the  necessity  nust  be  ahsohBte  aiai  sf^pa* 
rent.  Here,  however,  it  was  lost  by  unity  of  possession,  and 
eoaveyanee  from  Blake  to  the  defendant  ixk  tlSH.    Even 
whev  the  laltw  convcgped  to  JDuke  by  feoffiiwnfe  m  1801, 
no  way  of  neeesoi^  existed;  and  if  soji  the  saeoodplea  fa 
too  bttge  in  terms.    Theie  is  no  ease  pceciidy  appiaeabk 
to  the  pieaeat,  wfalcfa  must  be  AetenniMd  or  dka  genesal 
prinej^lot  that  a  way  of  necessity  west  be  fbnnded  in 
strietnese*  and  is  deatrayod  by  unity  of  sawuK    Goaveni* 
eom  cannot  create,  such  a  way*  hat  it  mii^t  be  otherwise 
if  a  party  cUivied  by  giaat  or  iHeescripliQiL    AsaUAesur* 
roandinglaada  now  belong  to  tha  defiwdantby  the  pnrehase 
of  thedipaand  the  old  eadosuxe  indie  ooaqpatkn of  Mrs. 
/^oAaanff,  he  niiy  pass  froia  ^*  toi).,  asid  bade  agsin,  wit^ 
a«t  trespassing  over  ib»  l^mtvuifmo.    At  the  tne  of  the 
trespass>ha  ought  tsihavegonaeivee  fab  own  land;  and  if  so, 
he  CttWtf)t  be  said  Ift  haye  a  way  of  necessity  qwer  tlir  hndiB 
of  Motfan^    £ven  if  he  had  a  prescriptiTe^  right,  of  w»^, 
it  would  base  been  extis^^uidied  by  tibe  unity  of  seiaia  in 
179S^ according  to  the  authocityof  AaJkfyyf.  Coimic); 
lysd  tbe  subsequent  cenveysooe  to  £Mm^  m  1801>  did  not 
caeataaway  ofneeessity^  and  as  there  waa  no  lescrvaliiiB 

(«)  Tit  Chimin,  D.  4.  {b)  6  Mdd.  Rep.  4.  (c)  6  Taunt.  316. 
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)SftLr  of  such  a  right  in  that  deed,  it  can  only  be  implied ;  but 
the  rule  is,  that  a  way  of  necessity  exists  only  so  long  as  the 
necessity  itself  exists,  and  that  when  such  necessity  ceases, 
the-  right  of  way  ceases  also.  In  Packer  v.  Welsied  (a), 
the  jury  found  that  there  was  no  other  way  to  come  at 
the  land  not  aliened  but  through  the  other  two  parcels; 
snd  in' Clark  y.  Cogge{b),  it  was  determined,  that,  there 
might.be  a  way  of  necessity,  if  there  were  no  other. con- 
venient way  adjoining,  as  otherwise  the  party  could  not 
have  any  profit  -  of  his  land ;  but  here,  at  the  time  of  the 
trespass,  the  defendant  Oaring  had  no  way  of  necessity 
over  the  locus  in  quo,  as  he  might  occupy  his  close  D., 
by  going  over  his  own  soO. 

'  For  Goring  it  was  contended,  that  if  he  had  not  a 
right  of  way  over  the  locus  in  quo,  the  access  to  his^close 
2>.  WQuld  be  nearly  impracticable;  and  the  main  question 
is,  whether  such  right  was  extinguished  by  the  deed  of  feoff- 
ment to  Duke  in  1801.  The  plea  states,  that  atthat  time 
the  defendant  had  no  other  way  to  one  of  his  closes,  except 
over  the  locus  in  quo  and  the  other  close  adjoining  thereto 
on  the  east,  and  he  accordingly  claimed  away  of  neces-- 
sity,  on  which  issue  was  joined.  In  point  of  law,  the  deed  of 
feoffment  woiild  not  extinguish  die  defendant  s  right,  evm 
if  there  had  been  no  way  at  the  time.  It  is  not  setting  up 
a  right  of  way  de  novo,  for  the  defendant  had  originally  an 
immemorial  right  of  way  from  close  A.  to  D.  over  die 
closes  B,  and  C«  /  therefore,  the  authority  relied  on  from 
Cong's  Digest,  is  inapplicable  to  the  present  question, 
as  by  shewing  an  immemorial  right  of  necessity,  it  is  suffici- 
ent to  rebut  the  presumption  of  its  extinguishment  by 
the  deed  of  feoffinent,  and  is  equivalent  to  a  way  claimed 
by.grant  or  prescription.  It  is  a  broad  principle  of  law, 
that  where  a  person  has  exercised  a  right  of  way  over  cer- 
tain closes  belonging  to  another,  to  a  close  of  his  own, 

{m)  2  Sid.  39.  (6)  Cro.  Jac.  170. 
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and  a  third  person  afterwards  purchases  such  intermediate  >^884> 
doseSi  and  there  be  no  other  way  so  convenient  for  the  occu- 
pation of  the  party's  own  dose,  the  law  reserves  die  old  way, 
notwithstanding  there  be  no  reservation  ofit  contained  in  the 
conveyance  to  such  purchaser.  Mr.  Seijeant  fFUliams,  in 
his  note  to  Pamfirei  v.  Skroft  {a),  says,  that "  where  a  man 
having  a  close  surrounded  with  his  own  land,  grants  the  close 
to  another  in  fee,  for  life,  or  years,  the  grantee  shall  have  a 
way  to  the  dose  over  the  grantor's  land  as  incident  to  the 
grant,  for-  without  it  he  cannot  derive  any  benefit  .from 
the  grant :  so  it  is,  where  he  grants  the  land,  and  reseitves 
the  dose  to  himself,"  which  is  this  very  case;  and  he 
proceeds  to  state  that  ''  a  way  of  necessity,  when  the  na- 
ture of  it  is  considered,  will  be  found  to  be  nothing  else 
btti  a  way  by  grant;  for  there  seems  to  be  no  difference 
where  a  thing  is  granted -by  express  words,  and  where 
by  opesration  of  law  it  passes  as  incident  to  the  grant"  So, 
in  CfarAiv.  Cogge^  it  was  held,  that  if  a  man-  has  foui^ 
doses  lying  together,  and  sells  three  of  them,  reserving 
the  middle  close,  and  has  not  any  way  thereto  but  through 
one  of  those  which  he  sold,  although  he  reserved  not  any 
way,  yet  he  shall  have  it  as  reserved  to  him  by  the  law, 
and  there  is  not  any  extinguishment  of  a  way  by  having 
both- lands.  And  in  Jorden  v.  Atwood,  Mr.  Justice 
Popham  sud  (i),  'Mf  a  man  hath  three  fields  adjoining, 
and  makes  a  feoffinent  of  the  middle  field,  the  feoffee  shall 
have  a.  way  to  this  through  the  other  close,  whei'e  itjshall 
be  most  easy  and  beneficial  for  him."  Here,  there  was  no 
unity  of  possession  at  the  time  of  the  feofiment ,  and  when  the 
defendant  was  seised  of  the  closes  A.  and  jD.  the  locui  in  quo 
was  den^sed  to  Duke  for  a  term  which  would  not  expilre 
till  1807 ;  and  in  1801  orie  of  the  defendant's  slips  was  occur 
pied  by  Mrs.  Falconer,  who  had  an  outsitanding'tlerm  there- 
in. Although  a  person  may  acquire  another  way  to  the  saule 

(«)  1  Wms.  Saund.  322  b,  n.  6.  (h)  Oweo,  122. 
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▼ejr  ft  dose,  over  whieh  there  iM  ft  right  of  Wfty^  to«noth«rt 
and  he  does  not  reserw  that  Wfty  finr  hiiil6df»  still  the  law 
win  feserve  ft  for  him: — bo,  by  ptuchMing  an  adjoinlBg 
closei  the  purchaser  doee  not  tose  die  right  of  way  to  H, 
which  existed  prerioiMly  to  the  pturchase*  In  Patker  r. 
Webied,  it  was  fimnd,  on  special  verdicti  that  tliere  were 
ihree  parcels  of  huiid»  with  a  private  way  out  of  the  first 
So  the  seoond,  and  fhna  ilie  aeeond  to  the  third,  and  that 
t/*  S*  purdiased  aH  diree^  and  aliened  fbe  first  and  seoond 
to  anoAoTi  and  the  question  was,  whether  he  had  still  a 
way  to  the  tiiird;  and  the  jury  found  that  there  was  no 
odier  way  So  it  but  over  the  first  and  seoond;  and  after 
argument  by  Pcwe$,  Mr.  Justice  NkHgaie  said,  **  the  law 
seems  to  be  against  you,  because,  d^  ttbus  MtwMbiu^  a 
anan  sbafl  not  wrong  himself  unless  by  express  words/ 
thereby  meaning  that  he  should  not  deprive  himself  of  an 
existing  way  at  the  time  of  the  grant.  The  saaoe  point 
was  decided  sa  Dmitan  v.  Tag^ler  (a),  where  the  defendant 
pleaded,  by  way  of  justffication,  that  at  one  tune  there  was 
an  unity  of  possession  of  two  doses,  and  that  afterwards 
there  was  an  alienation  of  one  of  them,  and  that  at  the 
tine  of  the  idienatbn  there  was  no  other  way  to  die  un- 
alienated close)  but  over  (hat  alienated,  and  which  the 
alienor  claimed  for  the  necessary  and  convenient  critiv»> 
tion  of  hn  unalienated  close ;  and  it  was  held  to  be  good, 
as  it  If  as  for  rtie  public  advantage  that  the  land  should  not 
be  unoccupied* 

[Mr.  Justice  PoriN -- I^rd  iSC!r»9on  in  i7eiol^ 
mm,  observed  (6),  that  alAough  he  was  prepared  to  sub* 
mit  to  the  expiess  autliority  of  that  oase>  yet  he  ooold  not 
say  diat  his  reason  had  been  convinced  by  it.] 

in  BucUbj^  V.  OUea  («),  it  was  held,  4hat  if  a  peieon  por* 
chases  dose  A^  with  a  wny  of  necessity  thereto  over  dose 

(a)  3  Letw;  1487.        (h)  g  T.  R.  S6.        («)  ft Tsuat.  31 1. 
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Jl«,  a  BtnBDgst'uiad^  and  ofterwaDdt  poichMM  dose  JB«9 
amd  Aen  purdmaeB  «1obc  C  ndjiMning  to  doie  itf •«  amd 
ftanrngh  wliich  iie  may  enter  olo«e  A^  and  then  aeBsdkne 
B.  without  ncBor  vfttion  rf  any  way  i  and  dies  i^b  <9kMaa  ^ 
and  C,  ifae  pnrebaaer  of  eloae  ^.  ihafl  navcrtfieieas  bava 
Ae  aaciait  way  <jt  neoeaaity  to  oloae  A.  over  dbaa  A 
Ajad  Mr.  iMAce  He0ih  there  and  '(a),  ^'  the  way  which 
it  is  oontended  for  A^  fiainfiiff  that  the  parahaaor 
hasy  IB  llKoiq(h  the  fntrehasar's  awn  hoid;  hat  aaqppoae 
doae  B.  had  been  bought  by  a  stranger,  woold  Aeee  no^ 
in  that  case,  have  been  a  way  of  necessity  to  go  to  it?" 
The  {irindple  Ihere  established  was,  that  Ae  neoeanty 
dc^es  not  arise  out  of  ^Kts  subseqaent  to  the  giant,  hut 
ant  of  the  grant  itself  and  aa  jnddent  to  it;  and  if  8a,it  ia 
not  to  he  varied  hy  sidbaequent  |mcdbaaes  or  diapodtiona 
af  the  property. 

{Mr.  thistiae  Hunraugk. — There  (he  jary  fesmd  that 
the  drfradant  had  no  other  way.  If  at  any  aiosieotv  either 
by  Ab  tanoinatifni  of  a  lease  or  oAerwiae,  there  foe4iR 
anity  of  possession,  the  right  of  way  of  naoeattty  is  ewr 
tbgiudied.  if  the  (dd  way  in  this  case  eonftiiiued,  the  de* 
fendant  ahoald  have  pleaded  dsffisrently.] 

These  may  be  aa  ananonorial  -right  of  way  as  wall  as  i^ 
way  of  neoeasity ;  and  if  thane  had  been  no  dbed  of  feoff* 
aient,  it  woudd  have  lieen  snfiunent  for  the  defendant  ta 
have  etated,  that  he  had  aa  inuneBiorial  isight  of  way  over 
diefaciitjiifao.  A  way  of  necessity  anbaists  and.  ooataaaeay 
ankaa  destroyed  by  unity  of  poaaeasion^  and  even  if 
there  be  sodi  an  unity,  it  is  not  destroyed  unleas  there  <be 
anodier  way,  equally  convenient.  And  here  k  is  qmie 
dear  diat  the  defendant  oouldnot  go  over  <ihe  whole  of 
his  property  at  the  time  of  the  feoffinent,  as  Dmite  had  an 
outdtandingtenn,  which  would  not  expire  till  1807,  andeoM- 
seqnendy  a  right  of  way  over  Ae  hems  in  quo  nwst  httve 
been  reserved  to  him.  I{ehadRoedierattfaatttme,andtfae 

(«)  5  Taunt.  318. 
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2^^  question  must  be  looked  at  with  refeirence  to  that  period. 
No  solid  distinction  can  be  .taken  as  to  whether  the  de« 
fendant  claims  an  immemorial  right  of  way,  or  a  way  of 
necessity,  and  unless  it  be  considered  with  reference  to  the 
date  of  the  feofiment,  it  may  be  said  that  there  was  an  unity 
of  possession,  but  that  is  the  only  criterion  by  which  the 
Court  are  to  judge;  and  as  the  lease  to  Duke  was  thefki  in 
subsistence,  the  right  of  way  which  the  defendant  origi- 
naUy  had '  over  the  locus  m  quo  has  neither  been  extin- 
guished nor  destroyed. 

In  reply»  it  was  insisted  that  the  cases  cited  for  the  de- 
fendant were  inapplicable  to  the  present,  nor  was  it  neces- 
sary to  comment  on  or  impeach  them ;  as  the  only  question 
is,  whether  the  defendant  might  not  have  gone  into  his 
close  1>.  at  the  time  of  the  trespass,  and  not  at  the  time  of 
the  execution  of  the  deed  of  feoflbient  to  Duke.  He  should 
have  shewn  that  no  other  way  existed  at  the  time  the 
plaintiff's  cause  of  action  accru^.    Although  a  right  of 
way  by  prescription  may  not  be  destroyed  by  unity  of 
possession,  yet  a  way  of  necessity  can  only  remain  so  long 
as  the  necessity  itself  exists.    If  there  be  any  period  of 
tune  in  which  the  party  claiming  such  way  could  pass 
to  his  own  land,  without  going  over  that  of  another,  the 
way  of  necessity  is  extinguished,  and  a  new  one  is  thereby 
created ;  a  change  of  circumstances  precludes  it  from  re- 
maining a  way  of  necessity.    In  Packer  v.  Wehted  it  was 
found  that  the  claimant  had  no  other  way,  and  none  of 
the  adjoining  lands  belonged  to  him ;  he  had  therefore  a  way 
of  necessity,  although  it  was  not  reserved  to  ,him.     Here, 
however,  it  has  been  found  that  the  defendant  had  a  mode 
of  approach  to  the  close  in  question  over  his  own  land  at  the 
time  of  the  trespass  in  question.    So,  ixilhUtan  v.  Tayler^ 
there  was  no  other  way  but  over  the  alienated  clpse ;  here, 
however,  there  was,  and  independently  of  which  the  old 
way  has  been  extinguished  by  unity  of  possession.    There 
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tannot  be  a  concumnt  right  of  way  by  necessity,  although 
theie  may  be  by  grant  or  prescription ;  and  though  in  Buck^ 
by  V.  Cok^f  Mr.  Justice  Heath  is  reported  to  have  asked, 
whether,  if  the  close  had  been  bought  by  a  stranger,  there 
would  not  have  been  a  way  of  neoessity  to  go  to  it ;  stiU  that 
fiu:t  would  have  made  no  differ^iee ;  and  in  that  case  the 
Court  expressed  a  decided  opinion  that  the  prescriptive 
right  of  way  was  estinguished  by  the  unity  of  seisin.  At  all 
evttits,  the  defendant  Oering  had  a  unity  of  possession  in 
1807,  at  the  termination  o{  Duke's  lease,  and  he  now  epdea? 
vours  tosetupari^tof  way  ifaiKWo,  the  old  onehavfaigbeeii 
wholly  extinguished;  and  unless  there  be  stiU  a  way  of  ne^ 
cessity^  such  right  cannot  exist,  nor  can  there  be  concurrent 
l^hts,  such  as  a  prescriptive  rights  and  a  right  of  necessity. 

Lord  Chief  Justice  Best. — It  seems  to  me,  that  there 
is  no  substantial  difference  between  these  two  cases,  with 
the  exception,  that  in  the  second  there  is  an  additional 
plea  of  a  grant  of  way  by  prescription ;  but  as  that  has 
been  extinguished  by  unity  of  possession,  the  point  to  be 
decided  is  in  efi^t  die  same  in  both.  The  material  quesr 
tion  then  is,  whether  the  defendants  are  entitled  to  a  right 
of  way  of  necessity  over  the  plaintiff's  close  ?  These  were 
actions  of  trespass,  and  the  trespasses  complained  of  were 
committed  in  close  ^B.,  the  gate  of  which  was  forced  and 
broken  open.  The  defendant  Oaring^  in  his  second  plea, 
on  which  the  question  larises,  h^  pleaded  that  in  Qctober^ 
1801,  he  enfeoffed  Oeorge  Duke  of  the  close  in  which,  &e. 
and  that,  at  the  time  of  the  feoflSnent,  he  had  no  other 
way  to  a  dose  of  his,  in  the  occupation  of  one  EiHaU,  but 
over  the  dose  in  which,. &c.  and  that  be  was  therefore  en- 
Ikleii  to,  and  stifl  of  right  ought  to  have,  for  himself  and 
tenants,  a  ccmvenient  and  necessary  way  thereto,  over  the 
close  in  which,  &c.  and  that  in  the  exercise  .thereof  he 
committed  the  supposed  trespasses.  The  issue  arising 
out  of  the  pleadings,  therefore  is,  wliether  the  defimdant 

VOL.  tx.  N 
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^^^  Oaring  had  any  other  way  from  his  dk»e  2>.  to  A^  except 
dirough  and  along  B.  and  C.  f  It  seems  to  me,  that  look«» 
ing  at  that  as  the  only  question  to  be  decided,  a  Consider* 
able  ppTtion  of  the  argument  for  the  defendant  does  not 
bear  upon  it;  because,  if  he  had  not  established  or  proved 
by  evidence  at  the  trial,  tiiat  he  had  no  other  way  from  the 
one  close  to  the  other,  at  the  time  of  the  trespass,  the 
plainti£P  is  entitled  to  judgment.  But  I  will  consider 
tile  case  on  its  broad  ground,  and  not  decide  on  this  nar^ 
row  point,  and  thereby  ovoid  the  main  question.  The 
plaintiff  in  his  declaration  complains  that  the  defendant 
has  trespassed  on  his  close ;  and  by  the  issue,  the  defend- 
ant insists  that  he  was  entitled  at  the  time  of  the  alleged 
trespasses  to  a  way  of  necessity  oyer  it;  and  he  states  in 
substance  that  all  the  four  closes  originally  belonged  to  him, 
and  that  he  was  thenaccustomed  to  pass  and  repass  from  A* 
to  2>.  over  jB.  and  C,  that  he  afterwards  conveyed  the  two 
intermediate  closes,  m.  JB.  and  C. ,  to  Duki,  and  he  now  con- 
tends that  it  is  still  necessary  for  him  to  go  over  them  both^ 
in  order  to  pass  from  A.  to  D.,  and  so  back  again  to  A,  In 
*an8Wer  to  which  it  has  been  insisted  for  the  plamtiff,  that 
this  right  of  necessity  did  not  exist  at  the  time  of  the  tress- 
passes, as  the  defendant  might  have  passed  from  dose  D« 
over  part  of  dose  C,  and  then  got  into  his  own  land  with* 
out  touching  dose  J3.,  the  locus  in  quo,  and  so  have  arriv* 
ed  at  dose  A*;  or,  that  at  all  events,  he  might  have  pass* 
ed  out  of  close  D.  into  his  own  slips  of  land  taken 
from  the  common,  and  so  avoided  the  locus  in  quo.  I 
shall  giv«  no  opinion  on  that  mode  of  the  defendant's  get- 
ting from  D.  to  A^,  but  if  he  could  have  done  so  by 
gdng  dirough  part  of  dose  C.  and  omitting  B.  alto* 
gether,  aad  which  it  appears  he  might  have  done,  I  aal 
of  opinion  tiiat  it  prevents  him  from  claiming  a  r^t  ^ 
way  of  necessity  to  the  extent  clamed  m  his  plea,  for  he 
has  claimed  a  right  to  tiie  whole  of  the  way.  It  has  how- 
ever been  said,  that  the  necessity  arises  out  of.  the  grant. 
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and  not  ftoin  any  alteration  which  accrues  subsequent  to  it,       >j^^ 
and  therefore,  that  it  is  not  aflbcted  by  any  subsequent 
fliodification  of  property ;  and  diat  at  the  time  &l  the  feoff- 
ment to  Duhe,  the  detbndant  eouU  not  have  gone  into  one 
of  the  enclosed  slips,  as  it  was  in  the  occupation  of  Mrs. 
J^aleaner;  but  if  the  defendant  were  preehided  from  so 
doing  by  the  interest  of  a  third  person,  he  should  have 
shewn  that  she  possessed  a  sufficient  interest  to  exclude 
him  altogether;  but  all  that  is  stated  in  the  case  with 
respect  to  her  interest,  is,  that  the  slip  in  question  was  in 
the  occupation  of  Mrs.  jFalcon4r;  that  statement  may  be 
consistent  with  a  mere  tenancy  at  wiU,  and  if  so,  it  might 
h&yfe  been  determined  by  the  defendant  in  an  instant, 
or  al  any  time  he  might  have  thought  proper.     But 
as  it  appears  to  be  clear,   that   the    defendant   might 
have  passed  from  close  2>.  over  a  part  of  close  C  and 
then  over  his  own  slip  of  land  to  ^.  he  could  not  claim 
a  way  of  necessity  over  the  loeus  in  quo*     His  plea, 
tfacrefere,  is  too  large,  as  he  claims  a  way  of  necesnty 
through  close  C.  and  over   close  JB.,  where  the  tres- 
passes were*  committed. — ^With  respect  to  the  plaintiff's 
ease,  it  has  been  put  on  its  true  ground ;  for  if  a  man 
has  four  fields,  and  grants  two  of  them  to  another/  over 
which  he  had  been  accustomed  to  pass,  but  does  not  re* 
serve  a  right  of  way  for  himself  to  those  which  he  still  re- 
tains, the  law  will  presume  a  reservation  of  a  right  of  way 
for  that  purpose;  but  what  right?   Not  the  s^me  as  exist- 
ed before,    for  the  old  right  was  extinguished,  and  a 
new  one  is  created;  and  which,  when  its  nature  is  con- 
sidered, may  be  treated  as  a  way  of  necessity  by  grant. 
The  passage  cited  from  Mr«  Serjeant  fmiiams^s  note  to 
the  case  of  Pomfrety.  Ricrqft,  where  the  law  and  mode  of 
pleading  a  way  of  necessity  are  very  accurately  detailed,  ap- 
pears to  me  to  furnish  a  complete  answer  to  the  argument  for 
the  defendant,  viz.  (a) "  away  of  necessity,  (says  that  learned 

(a)  1  Wms.  Saund.  323. 
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1924'^      Seijeant)  when  the  nature  of  it  is  considered,  will  befmind 
to  be  nothing  else  but  a  way  by  grant.   It  derives  its  origin 
from  a  grant,  for  there  seems  to  be  no  difference  where  a 
thing  b  granted  by  express  words,  and  where,  by  operation 
of  law,  it  passes  as  incident  to  the  grant."  If  this  be  so,  the 
right  does  not  remain  as  it  was  before,  but  a  way  of  neces- 
sity only,  which  raises  the  implication  th\B  grant  requires; 
and  if  it  were  otherwise,  this  inconvenience  might  follow, 
viz.  that  a  party  conveying  his  lands,  might  retain  a  right  of 
way  over  one  thousand  acres  of  another's  soil,  although, 
by  a  subsequent  purchase,  he  might  be  enabled  to  reach 
'  his  place  of  destination  by  merely  passing  ovexv  one  hun- 
dred yards  of  his  own  land,  and  without  touchmg  that  of 
his  neighbour,  which  would  be  altogether  inconsistent 
with  sense  and  contrary  to  justice.     On  principle,  there* 
fore,  and  without  breaking  in  upon  any  previous  de- 
cisions, a  way  of  necessity  arises  on  the  implication  of  a 
grant,  and  cannot  be  carried  further  than  the  existing  neces- 
sity of  the  case  requires;  and  this  principle  is  consistent 
with  all  the  cases  which  have  been  determined  on  the 
subject.    It  has  been  said,  however,  that  the  new  grant 
operates  as  a  prevention  of  the  extinguishment  of  the  old 
way ;  but  it  has  been  settled  by  a  variety  of  cases,  that  thi» 
is  not  so,  nor  has  a  single  authority  been  referred  to 
which  bears  out  that  proposition,  but  the  contrary  is  ex*- 
pressly  shewn.    A  grant  only  creates  a  new  way,  which 
is  limited  by  necessity,  and  the  old  way  is  thereby  extin- 
guished.   Mr.  Seijeant  fFUliamSf  in  the  commencement 
of  his  note  to  Pom/ret  v.  Ricroft,  says,  (a)  **  where  a  man,^ 
having  a  close  surrounded  with  his  own  land,  grants  the 
close  to  another,  the  grantee  shall  have  a  way  to  the  close 
over  the  grantor's  land  as  ineident  to  the  grant,  for,  with- 
out it  he  cannot  derive  any  benefit  firom  the  grant;  so  it 
is,  where  he  grants  the  land  and  reserves  the  close  to 
himself."    But  the  way  the  grantee  is  entitled  to  have,  ia 
not  the  former,  but  a  new  way,  limited  by  the  necessity, 

(a)  lltVm8.Saund.a22b. 


IN  THB  FIFTH  YEAR  OF  QKO«  lY.  181 

and  by  which  alone  it  is  rendered  necessary.  The  case  of 
Buckbjf  V.  Coles  is  not  clearly  reported ;  andlmust  confess 
I  cannot  comprehend  it  I  understand^  however,  the  prin-  cn>kino. 
dple  of  that  decision  to  be,  that  if  a  way  of  necessity  can 
be  implied,  after  the  ahenation  of  the  property,  it  does 
not  destroy  the  former  right;  and  that  would  be  con- 
firmatory of  the  cases  of  DuUan  ▼•  Tio^fer,  and  ClarA 
▼• .  Cogge;  in  the  latter  of  which  the  Court  said, 
Aat  '*  although  the  seller  reserved  not  a  way,  yet,  that 
he  shall  have  it  as  reserved  to  him  by  the  law;"  but  that 
must  be  understood  to  mean,  that  the  grantor  was  not  to 
have  the  old  way  as  before,  but  such  a  way  as  is  absolute- 
ly necessary  for  him  to  approach  his  land,  if  he  has  no 
other.  In  Jorden  v.  Attvood,  it  was  contended,  that  be- 
cause the  feoffor  had  not  reserved  a  way,  it  passed  by 
the  feofiment :  and  Mr.  Justice  I%/f?«rlon  said,  that  (a)  '^  the 
feoffees  had  it  as  in  case  of  a  new  grant."  If,  therefore,  a 
way  of  necessity  still  continue,  it  does  not  follow  that  the 
old  one  was  not  extinguished;  and  Lord  Chief  Justice 
Popham  there  said,  that  ^'  if  a  man  had  three  fields  ad- 
joining, and  makes  a  feofiment  of  the  middle  field,  the 
feoffee  shall  have  a  way,  (not  the  way),  to  this,  through 
Ae  other  close,  where  it  shall  be  most  easy  4hd  beneficial 
for  hinu*'  That  must  be  taken  to  apply  to  a  new  way,  limit- 
ed by  necessity,  in  case  there  be  no  other.  So>  in 
Packer  v.  fPiisied,  the  jury  expressly  found,  that  the 
party  had  not  any  other  way  to  come  at  the  land  not  alien- 
ed, but  through  the  other  two  parcels;  and  the  way  being 
absolutely  necessary,  the  Court  adjudged  that  it  continued 
and  was  not  extinguished  by  the  unity  of  seisin.  Here,  how- 
ever, there  mighi  have  been  a  8u£Bicient  way  reserved,  so  that  ' 
the  defendant  might  have  gone  from  his  close  ^.  to  2>., 
and  firom  JO.  to  A.,  without  passing  over  £•  the  hcusin  quo. 
The  cases  cited  for  the  defendant  do  not  appear  to  me  to 
establish  the  proposition  that  the  particular  right  of 
way,  which  existed  before  the  grant,  was  thereby  reserved 

(a)  Owen,  121. 
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2y^  or  revived,  but  only  that  a  way  of  absolute  neoeesity  msr^ 
vivea,  in  case  there  be  no  odier ;  and  the  law  will  not  give 
a  party  more  than  necessity  requires  for  the  enjoyment  of 
his  land.  ^  On  the  whole,  dierefore^  it  appears  to  me,  that 
as  the  defendant  might  have  passed  from  ji.  to  J9.  wkh^ 
out  going  through  both  closes  B.  and  C.  as  clafaned  by 
him  in  his  second  plea,  such  claim  is  completely  answered^ 
and  the  plaintiff  is  consequently  entitled  to  judgmenU  As 
to  a  way  by  prescription,  as  pleaded  in  the  second  cause, 
it  has  been  long  unce  decided  that  such  way  is  extinguish'^ 
ed  by  unity  of  possession. 

Mr.  Justice  Park. — At  the  conclusioti  of  the  former 
argument  in  these  cases.  Lord  Chief  Juslioe  DuUas  and 
myself  were  satisfied  that  the  plaintiff  was  entitled  to 
judgment;  but  my  Brotht^  Taidy  pressed  so  strongly  for 
a  second  argument,  that  it  was  granted  to  fami:  but  I  am 
extremely  sorry  that  the  parties  have  been  so  long  delay- 
ed in  consequence  of  it.  Although  I  have  attended  most 
carefully  to  every  point  which  has  been  now  advanced  for 
the  defendant,  1  stiU  retain  the  same  opinion,  and  more 
particularly  so,  from  what  appears  on  the  face  of  the  plea 
in  question,  in  whidi  the  defendant  claims  a  way  of  n^ 
cessity,  through  die  whole  line  of  road^  and  over  the 
doses  B.  And  jC.,  whereas  he  was  not  obliged  to  pass 
through  the  loais  in  quo  at  all.  He  has  also  stated^  that 
at  the  time  of  the  feoffinent  he  had  no  other  way  to  one 
of  his  closes,  than  over  the  locus  in  quo  ;  but  looking  at 
the  facts  as  stated  in  the  case,  and  the  course  he  might 
have  taken  by  passing  over  his  own  slip,  that  statement 
has  not  been  substantiated.  The  cases  olT  S$o^  v.  Hey^ 
dcUf  and  Clark  v.  Cogge^  are  decisive  to  shew,  that 
wherever  a  way  of  necessity  is  claimed,  it  is  )a  good  an- 
swer to  say,  that  the  party  has  another  way ;  and  here  it 
ap]>ears  to  me  to  be  quite  clear,  that  the  defendant  had  a 
way  firom  dose  ^.  to  2>.  without  entering  the  locus  in 
quo  at  the  time  of  the  trespasses  complained  of. 
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Bfr.  JuBdoe  BmooueB.— It  cannot  be  doubted  fcr  a  .  MM* 
monient  but  diat  a  way  by  piescriptioii  is  extinguislied  by 
unity  of  pofleesflion,  and  if  so,  tiiat  filea  eannet  avail  in  tbe 
aetien  agaani  fUiotr.  And  the  facti  whieb  appear  on  tii^ 
fiMeof  tbe  cafle>  ahew^  that  the  defimdantihad  not  a  right 
of  «aj  ef  aeoetttty  at  the  tineaf  tbetre«pa3iG0inp)«i9pdof^ 
Althoui^Gof^mighthavehadauchr^btatthetimeofV^ 
feoffinent  to  JMm,  yet»  bialoMe  wpixeA  in  1807.  and  th« 
defendant  was  from  thai  time  aeiaed  in  fee,  and  irtiioh  was 
long  antecedent  to  the  trespass.  With  respect  to  the  occu* 
pation  by  Mrs.  Fakatmr^  it  does  not  appear  what  the 
nature  of  her  interest  was;  it  is  therefore  hut  §m  to^piw* 
same  that  she  had  not  such  an  iateiest  «^  would  prevent 
the  defendant  from  passing  over  his  own  land*  and  of 
which  he  was  seised  in  fee.  But  he  has  stated  in  his  plea 
that  he  had  no  ^Ates  way  to  one  (^  his  closes,  but  by 
paaring  over  both  closes,  B.  and  G;  and  there  can  be  only 
one  right  of  a  way  of  necessity,  and  which  aoiuat  be  conr 
taraiiig  up  to  the  tane  of  .the  .tcespsas  which  is  attempted 
to  he  jnstified  under  it»  Any  alteration  of  circumstances 
maydestnoy  such  continuing  right;  and  on  the  former 
argumeiiS,  it  was  mainly  contended,  that  the  only  way  of 
neeesaty  which  could  support  the  plea  in  question,  muat 
eootmue  up  to  the  time  the  trespass  complained  of  was 
emmnitted.  On  these  grounds  I  concur  with  the  Court  in 
tiriffhing  that  Acre  must  be 

Judgment  for  the  plaintiff. 


Johnson  r.  Lawson  and  Another.  j|f    ^i,-^ 

M  HIS  was  an  action  of  replevin.    The  defendants  avow-  nSdamtiinii  of 
ed  and  made  cognizance  for  rent  in  arrear,*  due  from  the  ^1^^ 
plaintiff  to  them  as  executors  and  trustees  under  die  will  qu*intanoM, 
of  one  Hairy  lAdgbird. — ^Plea,  nan  tenuit.  mate,  an  doc 

admiisible  in 
evidence  in  questionf  of  pedigree,  m  such  decltratlons  must  be  limited  to  relations  or  membcn  of 
tlicfrmlly. 
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i^^  At  the  triali  before  Mr.  Baron  Graham  and  a  spedal 

jnry,  at  the  last  Summer  Aames  at  Maidttone,  the  ques- 
tion was,  whether  one  Henry  Wildings  (through  whom  the. 
defendants  churned),  was  heir  at  law  to  one  Henry  IMg^ 
birdi  deceased/  who  died  seised  of  certain  lands  in  Menif 
in  October g  1820,  and  who  was  the  son  o{  one  John  JAdg^ 
birdf  who  was  sheriff  of  that  comity  in  1741 ;  or  whether 
one  JPrandsLidgbird  was  the  heir  to  Henry,  and  to  whom 
in  such  case  the  plaintiff  would  have  been  tenant,  and, 
consequently,  entitled  to  a  verdictr 

For  the  plaintiff,  a  witness  by  the  ni^ne  of  Hbs.  JD«-. 
creiia  Pakenhamwsis  called,  who  proved  that  she  was 
a  niece  of  a  Mrs.  HoWngewcrtht  who  had  died  previ- 
ously to  the  trial;  and  that  in  consequence  of  a  sepa^ 
ration  having  "taken  place  between  John  JUdgbird,  the 
sheriff,  and  his  wife,  their  son  Henry  was  brought  up 
from  Us  infancy  with  lifiss  fFeUer,  afterwards  Mrs.  Hel' 
Kngsworth,  until  he  went  to  college,  and  tiiat  he  passed, 
his  vacations  at  her  house.  That  John,  the  sheriff,  was 
onee  on  the  point  of  marriage  with  Mrs.  Hottingswerth, 
and  that  she  was  domesticated  with  him  for  more  than 
twenty-two  years ;  that  she  was  the  only  person  in  hia 
confidence;  and  that  his  son  Henry  lived  with  her  a 
considerable  time  after  the  death  of  his  &ther. — ^The  de- 
clarations of  Mrs.  HoUingeworth  to  the  witness,  to  shew^ 
tiiat  fronds  lAdgbird  was  the  heir  of  Henry,  the  person 
last  seised^  were  th^i  oflfered  in  evidence,  but  the  learned 
Baron  refused  to  receive  them. 

Mrs.  Elizabeth  fFUhers  was  then  called,  and  proved 
tiiat  a  Mrs.  King  had  been  the  housekeeper  of  Henry 
JUdgbird  for  twenly-£)ur  years ;  and.it  was  .proposed  to  give 
in  evidence  declarations  made  by  her  in  her  life-time,  to  shew 
that  fronds  ZAdgbird  was  heir  to  Henry;  which  on  be- 
hig  objected  to  by  the  defendants'  counsel,  the  learned 
Baron  reftwed  to  receive  them,  saying,  that  bethought  that 
such  declarations  must  be  confined  to  persons  who  were 
members  of  the  fiunily. 
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Mrs.  Sophia  Ridiey  was  then  called  to  prore  declaratknis       >}S^ 
by  Mrs.  HolUngsworih  and  Mrs.  Kingf  to  shew 
l!hat  Francis  lAdgbird  was  heir  to  the  person  last  seised. 
But  which  were  also  rejected.    The  jury  having  found  a 
verdict  for  the  defendants — 


'  Bfr.  Serjeant  Peaks  in  the  last  Michaebnas  Term  ap- 
plied for  a  rule  itiit,  that  it  might  be  set  aside  and  a  new 
l^ial  granted,  on  two  grounds :  firsts  that  the  verdict  was 
against  the  weight  of  evidence ; — And,  secondly ,  that  the 
declarations  in  question  had  been  improperly  rejected,  but 
ought  to  have  been  received  in  evidence  in  a  question  of 
this  description. — ^The  Court,  after  consideration,  granted 
die  rule  on  the  latter  point  only.    And, 

'  On  Mr.  Serjeant  Tbddjf^s  being  now  about  to  shew 
cause,  they  called  on  Mr.  Serjeant  Peake to  support  his  rule. 

Hie  question  in  substance  amounts  to  this,  viz.  whether 
dedarations  made  by  deceased  persons  who  are  not  relat- 
ed to  Ae  fiimily  in  affinity  or  blood,  are  admissible  in  evi- 
dence on  a  question  of  pedigree?  The  exclusion  of  hear- 
say evidence  on  such  a  question  would  prevent  all  testi- 
mony whatever,  for  the  evidence  of  any  living  witness  of 
what  passed  within  the  short  time  of  hisown  memory,  would 
<lften  be  wholly  insufficient.  The  law,  therefore,  departs 
from  its. general  rule,  and  receives  evidence  of  the  decla- 
yations  of  deceased  persons,  who,  from  their  situation,  are 
Bkely  to  know  the  facts ;  and  also  the  general  reputation 
of  the  place  or  family  most  interested  to  preserve  in  me- 
mory the  circumstances  attending  it.  Such  declarations* 
are  not  confined  to  relations  by  blood,  but  extend  to  the 
Qiembers  of  a  family  by  marriage,  as  they  must  be  sup- 
posed to  be  more  intimately  acquainted  with  its  connec-, 
tions  than  distant  relations.  If  so,  any  person,  who  from 
his  situation  and  copnection  with  a  family  may  be  pre- 
sumed to  know  the  state  of  duch  family,  falls  within  the 
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2^f^  same  ckas  as  actual  relations;  and  the  probability* of 
knowledge  may  frequently  be  greater  in  the  case  of  a  do- 
mestic oivan  intimate  acquaiataBce«  than  «f  a  selaition  who 
may  have  livod  at  a  distancej  and  never  conversed  with 
any  of  the  parties  concerned*  Reputation  is  not  what 
was  heard  on  a  particular  occasion,  but  what  was  the  con- 
stant understanding  of  the  family,  andNwhat  passed  from 
day  to  day;  and  it  would  be  therefore  most  unjust  to  ex- 
olii^e  <the  dedavations  of  perscms  .whot  ]^a»e  been  long 
domesticated  in  a  family*  and  filled  the  situatiwrns  of  re- 
spected and  oonfidential  seffvanto;  aisd  no  ease  has  yet 
decided  that  the  decdarations  of  anoh  persons  are  not  re- 
Q^aUe  inevideBoe.  Indeed,  im  the  late .caee 4^ JSeer  v» 
fFdrd  (a)y  Lord  Chief  Justiee  AbbM^  after  argument^  ad** 
mitted  the  declarations  of  a  deceased  steward,  housekeep- 
er,  gardens,  and  ^pamekeepec  Xn  V^firiesr.  JSoungii), 
declarations  made  by  a  deceased  buiAband^  as  to  the  legi- 
timacy of  his  wife,  were  held  to  be  admissible  in  evidence, 
althewgh  he  was  aot.relBted^  her  by  <Meod ;  ohthegroand 
that  -Ae  husband  must  be  supposed  to  have  more  intimate 
luKndbdge  eathot  subject  than  a  distant  odetion^  and 
ljDfti:Srskbu  there -said  (c),  ^  tf4he<re|iiitetion  ef^deaoent 
is  evidence,  audit  may  be  estahHsfaed  fay^a  sektiaii^  how^ 
.  ever  distant,  the  subject  deserves  consideratioii  widafOr 
fer«Ace  to  the  person  who  has  the  best  means  of  knowing^ 
dbe  &ct.*'  And  in  WhUehcke  v.  Baker,  Loxd  EUon. 
said  {d)i  **  that  he  acceded  to  the  doctrine  of  Lord  Mam^ 
Jieidm  Qoodright  d.  Stephens  v.  Mo8e{e),  but  that  it  waa 
not  hiB  opinion,  or  of  any  Judge,  that  tradition  geoerattf 
is  .evidence  even  of  pedigree ;  the  tradition  must  be  from 
persons  Juiving  such  a  connection  i«th  the  party  to  whom 
it  lehites,  that  it  is  natanil  and  likely,  from  their  jdemestie 
habits  and  connections,  that  they  are  speaking  the  trudi, 
and  that  they  could  not  be  mistaken.*'    Botib  these  cases^ 

'    (a)  Not  yst  rqnirtad.  (A)  13  Vas*  140« 

(c>  Id.  144.  {i)  Id.  514.  (e)  Oowp.  694. 
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therefiore,  establish  the  principle,  that  die  dedaratiooa  of 
stimagers  only  shduld  be  ezdudedi  and  it  does  not  extend 
to  those  persons  who  are  inmates,  or  confidentUl  finends 
or  acquaintance  of  the  fiunity.  In  the  case  of  The  Sbig 
Y.EruwtU,  Mr.  Justice  BuUer  said,  that  (a)  "  hearsay 
evidence  is  constantly  allowed  in  all  cases  of  pedigreej 
though  from  persons  not  of  the  family,  as  in  Brawn  y, 
ShdUjf  {b)\  and  althou|;h  Lord  Kenyan  did  not  speak  so 
positively,  yet  be  Admitted  (c),  that  declarations  of  the 
members  of  a  fiunily,  and  perhaps  of  others  living  in  ha» 
bks  of  intimacy  with  them,  are  received  in  evidence  as  to 
pedigrees;  but  that  evidence  of  what  a  mere  stranger  has 
said^  has  ever  been  rejected  in  such  cases."  If  so,  a  confi- 
dential servant  or  housekeeper  cannot  be  considered  as  a 
stranger,  and  the  latter  may  have  an  equal  opportunity  of 
learning  the  state  of  her  master's  family,  as  the  master  him-r 
self.  And  in  Roe  d.  Bushell  v.  Qare  {d},  Mr«  Baron  Perroii 
received  the  declarations  of  an  acquaintance.  On  principlcj 
therefore,  as  well  as  on  authority,  declarations  by  strange 
era  can  alone  be  excluded;  and  confidential  servants  and 
inthnate  acquamtance  cannot  be  considered  as  faUing  with- 
in that  description  of  persons. 


(«)  3  Tenn  Rsp.  7>9. 

(&)  EaUer  Term,  1776.  MS. 
penei  Mr.  Seijeant  PeaAe. 

This  was  a  trial  at  bar,  and 
the  qaestioa  for  ^e  Jury  was, 
wIm»  was  the  bar  at  law  to  the 
Bamky  estate,  viz,  whether  a 
banister  or  packer. of  that  name, 
and  how  they  were  related  to  the 
penon  last  seised:— ^And  for  the 
packer  a  witness  was  caUed,  to 
giTe  evidence  of  what  he  had 
heard  a  deceased  physidan  of  the 
packer  say,  as  to  declanftioiis 
made  by  4fce  banrbter,  who  was 
alse  dead,  viz,  that  the  physidni 


had  said,  that  he  had  gone  to  his 
chambers,  and  asked  him  whether 
he  had  any  relations,  to  which  he 
answered,  that  he  beliered  not, 
and  that  if  he  had,  tiiey  mast  be 
very  distant 

(<;)  3  Term  Rqp.  723. 

(d)  Laneatter  Summer  Assizes, 
1763.  MS.  penei  Mr.  Serjeant 
Peake, 

Mr.  Baron  Perratt  admitted 
hearsay  evidence  from  persons  oat 
of  the  family,  to  prove  a  marriage 
upon  a  qaesdon  of  pedigree,  and 
said^  tint  ^'tlie  deokntioaa  a£ 
servants  were  often  admitted/' 
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Lord  Chief  Justice  Best* — Thia  case  has  been  ex- 
tremely well  argued  by  my  brother  Peake^  and  all  the  de- 
cisions and  learning  on  the  subject  have  been  brought 
before  us.  Questions  as  to  the  admissibility  of  declara- 
tions in  Cases  of  this  description  form  a  most  import- 
ant branch  of  the  law  of  evidence ;  and  if  I  entertained 
any  doubt,  I  should  wish  to  take  time  to  consider ;  but  as  it 
is  dangerous  to  express  doubts  where  none  are  really  felt, 
I  shall  pronounce  my  opinion  without  hesitation.  It  is  a 
general  pri];iciple  of  evidencei  that  hearsay  is  not  admissi- 
ble, on  the  ground  that  eyidence  ought  to  be  ^ven  under 
the  sanction  of  an  oath,  or  affirmation  of  the  party;  but 
to  this  rule,  questions  of  pedigree,  from  their  very  nature, 
form  an  exception.  Facts  and  circumstances  must  be 
spoken  of,  which  occurred  many  years  previously  to  the 
investigation  in  which  the  testimony  is  required,  and  of 
these,  traditional  evidence  is  frequently  all  that  can  be  ad- 
duced or  obtained:  but  such  evidence  must  be  subject 
to  certain  limits,  otherwise  a  source  of  great  uncertainty 
would  ensue ;  and  the  rule  applicable  to  such  evidence, 
and  the  limitation  hitherto  pursued,  has  been  to  confine  it  to 
the  declarations  of  relations,  or  members  of  the  family  con- 
nected by  blood  or  affinity,  and  to  no  others.  Thataffi)rd8 
a  certain  and  intelligible  rule ;  and  if  we  were  to  go  beyond 
it,  we  might  be  called  on  upon  every  occasion  to  enter  in- 
to a  long  if  not  almost  endless  enquiry  as  to  the  degree  of 
intimacy  or  confidence  which  subsisted  between  the  fa- 
mily and  the  party  who  had  made  the  declarations,  before 
such  declarations  could  be  received  in  evidence.  It  has 
been  said,  however,  that  Lord  Chief  Justice  Mbott  en- 
tertained a  different  opinbn  in  the  case  of  Beer  v.  fPard; 
but  perhaps  his  mind  was  influenced  by  the  recollection 
of  what  fell  from  Lord  Eldon  in  delivering  his  opinion  in 
WhitelockeY*  Baker;  but  my  Lord  Chief  Justice  afterwards 
discovered  that  that  principle  ought  not  to  be  adopted,  and, 
as  there  was  no  certain  or  established  rule,  he  eventually 
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thought  it  best  to  accede  to  the  aiiAority  of  those  dedsions;  ,ljB^ 
which  have  confined  the  declarations  to  be  received  in  evi« 
dence  to  those  of  deceased  relations ;  and  although  he  at  first 
entertained  a  strong  opinion  the  other  way^  and  though, 
when  pressed  by  counsel,  he  admitted  the  declarations  of  ser- 
▼antsi  yet  he  did  so,  subject  to  the  question  being  discussed 
thereafter,  as  well  as  to  avoid  the  incurring  additional  ex- 
pence  to  the  parties;  and  he  therefore  observed,  that  on  the 
whole  he  thought  he  had  better  receive  such  declarations* 
Theprincipal  cases  which  have  been  decided  on  this  isubject, 
are  all  confirmatory  of  the  rule  which  confines  the  declara- 
tions to  be  admitted  to  those  of  kindred  or  members  of  a 
fanuly .  In  Ooodright  A.  Stephens  v.  Moss,  Lord  Mansfield 
nevar  entertained  an  opinion  that  the  admissibility  of  such- 
declarations  was  to  depend  upon  the  degree  of  acquaint- 
ance or  intimacy  between  the  deceased  and  the  party 
makingthem,  for  his  Lordship  there  said,  (a) ''  the  question 
18,  whether  the  declarations  of  the  father  and  mother  in 
their  life-time,  can  be  admitted  in  evidence  after  thieir 
death  ?  Tradition  is  sufficient  in  point  of  pedigree :  circum- 
stances may  be  proved.  For  instance,  suppose  firom  the 
hour  of  one  child's  birth  to  the  death  of  its  parent,  it  had 
always  been  treated  as  illegitimate,  and  another  introduc- 
ed and  considered  as  the  heir  of  the  family ;  that  would  be 
good  evidence.  An  entry  in  a  father's  family  bible,  an  in- 
scription on  a  tombstone,  a  pedigree  hung  up  in  the  fami- 
ly mansion,  are  all  good  evidence.  So,  the  declarations 
of  parents  in  their  life-time."  And  Mr.  Justice  jiston  said, 
that  **  rejecting  the  general  declarations  of  the  father  and 
mother  was  wrong."  It  is  clear,  therefore,  that  neither  of 
those  learned  judges  supposed  the  practice  to  extend  to  the 
admission  of  any  other  declarations  than  those  made  by 
members  of  a  family.  With  respect  to  the  cases  of  Fimles 
V.  Young i  and  Whitehcke  v.  Baker,  the  first  of  which  was 

(«i)  Cowp.  694. 
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argued  before'  Lord  Erskine,  and  ihe  latter  before  Lord 
EldoH; — ^the  questimi  in  the  first  was,  whether  the  dechra- 
tioite  of  a  person  who  had  married  into  a  fiunily  were  ad- 
xnfMibte?    and  the  argument  was  confined  to  the  single 
point,  whether  by  such  marriage  he  had  sufficiently  con- 
nected himself  with  the  family  of  his  wife;  so  as  to  render 
hia  dedaratiions  admissible?  and  it  was  observed  that  if 
was  a  question  rather  of  construction  than  of  law.    If, 
boweveTi  the  declarationB  of  ordinary  acquaintances  could 
be  received,  such  a  question  would  not  have  been  there 
diacussed.    But  the  declarations  of  the  husband  might 
have  been  objected  to  in  that  case,  on^another  ground,  as  he 
ftSgbt  have  had  a  strong  biafr  on  his  mind,  to  represent  his 
wifis  to  be  ille^timate :  and  although  the  expressions  used 
by  die  Lord  ChanceHor  may  seem  to  extend  beyond  the 
general  rale,  yet  he  merely  decided  that  the  declarations 
of  the  husband  were  receivable,  and  that  the  hearsay  of 
relations  might  be  admitted  to  prove  consanguinity  with- 
out the  degree  of  eorrectness  required  as  to  other  facts. 
So,  in  the  case  of  Whiieloeke  v.  Baker ^  Lord  EUUm  laid 
down  no  genera}  rule,  but  only  said,  that  **  he  acceded  to 
fbe  doctrine  of  Lord  Mansfield ,  as  it  was  stated  firom 
CowpeTy  but  Aat  it  must  be  understood  as  it  had  been 
practised  and  acted  upon."    The  practice  then  appears 
to  have  been,  to  limit  the  admissibility  of  declarations  to 
those  made  by  the  mei^ibers  of  a  family.    Although  Jifr. 
Justice  Butter  expressed  a  different  opinion  in  the  ease 
of  The  King  r.  Eriswell,  yet  it  is  but  fair  to  presume  that 
he  did  so  on  the  authority  of  the  manuscript  case  of 
Brown  v.  Shelley ,  to  which    he  referred,    and  which 
has  now  beoi  brolight  before  Ibe  Court.    But  I  am  surw 
prised'  diat  he  was  misled  by  that  ease,  which  is  at  all 
events  untenable,  nor  can  it  be  admitted  as  an  autho- 
rity on  any  principle ;  because,  aMieugh  declarations  of 
members  of  a  family  may  be  received,  yet  it  is  impossible 
to  say,  that  declarations  of  a  deceased  physician  could  be 
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admitted,  to  tUnem  what  Mune  other  deceased  pensen  had 
decfaored  to  ban.  •  It  would  be  notonly  cot  of  all  rale,  but 
woold  be  doubk  heanay  I  cv  decbraticiis  upoa  dedaratioas, 
wbieh  have  neTor  ytt  been  iwoeived  as  evidence  in  Wui^ 
mAitUr  HMf  although,  made  by  members  of  a  fiunflj.  But 
it  deea  not  ap^pear,  Aat  any  otjeotion  was  raiaed  by  oouft- 
fld,  at  the  tine  thait  evidence  was  effeved;  and  that  cinmmr 
stance  alone  disposes  of  the  aathority  of  that  ease,  aa,  in 
dffl  causes  at  nmpiriuSi  if  no  olgeetion  ia  raised  aa  to  the 
admissibility  of  any  particular  evidence^  it  is  generally  al- 
lowed to  be  received.  As  to  the  decision  by  Mr*  Banm 
Perrott  m  the  case  of  iZoe  d.  Suskell  v,  Qcre,  atXaa- 
toHer,  it  is  a  mere  nui  print  note,  and  such  eases 
ought  never  to  be  cited  or  treated  as  authorities  dcserv«> 
ing  any  weight.  It  is  not  proper  to  repeat  opimona 
of  Judges  hastily  formed,  and  delivered  in  the  huriyof 
the  moment  of  a  .tria>;  and  die  praetioe  of  referring,  to 
them  has  created  mueh  of  the  confusion  to  which  the  ene* 
taies  of  our  law  object.  No  case  can  be  considered  as  an 
antfaority  untH  after  argument  at  the  bar,  and  «  deoision 
by  the  Court  m  Bmneo.  Although  that  learned  Baron 
might  have  been  a  most  eminent  lawyer,  yet  his  judgment 
in  the  case  as  stated  to  us,  appears  to  have  been  taken  in 
a  very  loose  manner;  and  added  to  that  of  Brcmm  v.  Shel^ 
ley,  might  probably  have  led  Mr.  Justice  Buller  into  the 
dieivm  he  is  stated  to  have  used  in  the  case  of  Tike  King 
V.  Eriswdl.  In  SelwytCs  Nisi  PHu$  (o)  it  is  said,  that  the 
declarations  of  the  members  of  a  famfly  are  received  in  evi* 
dence  as  to  pedigrees ;  -  (and  tiie  opinion  of  Lord  KemfWt  in 
The  King  v.  Eritwell  (6)  is  referred  to  in  support  of  that  po<^ 
sition) ;  but  that  evidence  of  what  a  mere  stranger  hassaidi 
has  ever  been  rejected  in  such  cases ;  and  the  following  note 
is  subjoined  in  proof  of  that  allegation,  [bejectmentbrought 
by  the  Duke  ofAthol,  Mr.  Sharpe,  Mornej,  was  ai  fret 
permitted  to  give  in  evidence  what  he  had  heard  an  old  ser- 

(a)  Vol  II.  5th  edH.  pa^e  734.  (()  3  Term.  Rep.  723. 
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j^^       Vant^of  die  family  (smce  dead)  say  eonceming  the 

but  it  being  strongly  objected  to,  and  HollingM  relying  09 
the  objection,  they  afterwards  gave  other  evidence.    MS* 
Mt,W(Bgg.  See  a  different  statement  of  thbcasein  QUberf$ 
Law  of  Evidence,  IIS,  and  Bull.  Ni.  PH.  £90,  under  th« 
name  of  the  Duke  oiJihol  y.  Lord  Askbumkam.  But  quaere 
if  the  foregomg  be  not  more  correct  ?]  And  in  Buller's  Nisi 
Prius,  that  case  is  dius  stated  (a) : — In  an  ejectment  between 
The  Duke  ofAthol  and  Lord  Jehbumham,  E.  14  QetK  ft, 
Mr.  Sharpe,  who  was  attorney  in  the  causcj^  was  admitted  to 
prove  what  Mr.  JFbtthington  told  him  he  knew  and  had 
heard  in  regard  to  the  pedigree  of  the  fiunily,  Mr.  fTor^ 
thingtan  happening  to  die  before  the  triaL    And  as  tha^ 
learned  Judge  gave  an  unqualified  opinion  in  the  case  of  The 
King  V.  Eriewell,  and  preceded  Lord  Kei^on,  it  is  notto  be 
wondered  at,  that  his  Lordship  should  speak  with  some  he- 
sitation, introducing  however  the  word  ** perhaps,**  as  to  ad* 
mitting  declarations  of  parties  living  in  habits  of  intimacy 
with  the  members  of  a  family.    On  the  whole,  therefore,  I 
am  of  opinion,  that,  as  the  practice  of  receiving  declarations 
incases  of  this  description  is  an  exception  to  the  general 
rule,  it  ought  not  to  be  carried  further  than  it  has  hitherto 
gone,  and  that  it  has  been  allowed  as  fieur  as  could  be  done 
with  safety,  and  to  the  full  extent  which  justice  requires. 

Mr*  Justice  Park.—- I  am  of  the  same  opinion,  and 
should  content  myself  with  the  clear  and  luminous  view 
my  Lord  Chief  Justice  has  taken  of  this  question ;  but  it  has 
been  said  that  there  are  authorities  the  other  way.  When 
the  rule  was  granted,,  the  Court  felt  but  little  difficulty, 
and  were  strongly  inclined  to  the  opinion  which  has  just 
been  expressed;  and  all  the  cases  on  the  subject  having 
now  been  brought  before  us,  I  am  quite  satisfied  that  the 
rule  must  be  disch^yged.  Neither  hordErskine  in  Vawles 
.y.  Youngt  nor  Lord  Eldan  in  JFhitelocke  v.  Bak^,  laid 

* 

(«)  7th  edit,  by  Bridgmaa,  295. 
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down  the  rule  to  the  jextent  to  which,  we  are  now  called  on  J^^ 
to  carry  it  by  my  brother  Peahe.  Votoles  v.  Young  was 
the  first  case  in  which  the  doctrine  was  carried  so  far  as 
to  admit  the  declarations  of  a  man  connected  only  by  mar- 
riage; and  the  Lord  Chancellor  there  thought  that  his  af- 
finity to  the  family  rendered  his  declarations  admissible  in 
eyidence;  but  when  he  gave  his  ultimate  opinion  he 
said  (a),  **  the  law  resorts  to  hearsay  of  relations  upon  the 
principle  of  interest  in  the  person,  from  whom^  the. descent 
is  to  be  made  out.  If  a  person  says»  anotheir  is  hi&rela* 
tion  or  next  of  kin,  it  is  not  necessary  to  state  how  the 
consanguinity  exists.  It  is  sufficient,  that  he  says  .^.  is 
his  relation,  without  stating  the  particular  degree ;  which 
perhaps  he  could  not  tell,  if  asked.  But  it  is  evidence, 
from  the  interest  of  that  person  in  knowing  the  connec- 
tions of  the  family.  Therefore,  the  opinion  of  the  neigh- 
•bourhood  of  what  passed  among  acquaintance  will  not  dol*' 
In  fyhiUhcke  v.  BcLker^  Lord  Eldon  seems  to  be  remark- 
ably anxious  to  guard  the  rule,  and  he  referred  to  the  prin- 
ciple laid  down  by  Lord  Mflnsfield  in  Cowpigr^  and  put 
a  qualification  upon  it,  lest  it  should  be  extended  to  such  a 
case  as  the  present ;  for  his  Lordship  there  said  (i),  **  I  ac- 
cede to  the  doctrine  of  Lord  Mari$field  as  it  has  been  stat- 
ed, but  it  must  be  understood  as  it  has  been  practised  and 
acted  upon;  and  one  word  in  that  passage  wants  expla- 
nation. It  was  not  the  opinion  of  Xord  Mansfield,  or  of 
any  Judge,  that  tradition,  generally,  is  evidence  even  of 
pedigree :  the  tradition  must  be  from  petsond  having  such 
a  connection  with  the  party  to  whom  it  relates,  that  it  is 
natural  and  likely,  from  their  domestic  habits  and  connec- 
tions, that  they  ate  speaking  .the  truth,  and  that  they  could 
not  be  mistaken.*'  It  has  been'said,  however,  that  great  con- 
fidence is  firequently  reposed  in  domestics  and  servants,  but 
there  is  a  manifest  distinction  between  the  confidence  con- 
ferred on  a/eervant  by  his  master,  and  the  intmacy  of  rela- 

(«)  l3Vci.l47.'  (A)  Id.  514. 
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^S^  tions,  for  His  not  usual  for  th^  master  to  conrerse  with hu 
domesticsi  and  give  them  a  history  of  his  family  connectiomi 
or  furnish  them  with  a  state  of  his  pedigree;  and  ifwhat  a 
servant  hears  in  conversation  attable  were  to  be  admitted  as 
evidencoi  the  rule  would  become  so  loose  as  to  occasion  the 
greatest  inconvenience ;  whereasi  if  it  be  confined  ta  rela* 
tions  connected  by  blood  oar  marriage,  the  path  to  be  pur* 
sued  is  dear  and  certain.  Under  all  the  circumstances, 
Aerefore,  I  am  of  opinion  that  we  ought  to  adhere  to  the 
known  and  definite  rule,  and  not  allow  the  vague  declara^ 
^  tions  of  servants  to  be  admitted  in  evidence  in  a  question 
of  this  description. 


Mr.  Justice  Burrouoh. — I  was  engaged  as  counsel  in 
the  case  of  Fawki  v.  Tatrng^  and  the  ground  of  the  objec- 
tion there  taken  waa,  that  the  wife  being  dead,  the  declarer 
tions  of  her  husband  were  notadmissible,  as  he  was  no  longer 
comieoted  with  her  fan^y ;  but  that  if  he  had  continued 
her  husbandi  and  received  his  information  firom  her  during 
the  period  of  coverture,  diey  would  be  receivable;  but  Lord 
JBnkbm  put  it  on  the  ground  that  his  knowledge  must 
have  been  acquired  whilst  he  was  a  member  of  die  family. 
This  being  an  exception  from  the  general  rule,  frix.  that  hear- 
say is  not  admissible  in  evidence,  it  must  be  construed  lite- 
nSfy  and  strictly ;  and  what  are  the  natural  limits  to  which  it 
should  be  confined  t  To  declarations  made  by  members  of 
the  family  connected  by  blood  or  by  marriage.  By  ad- 
hering to  this  rulej  it  will  produce  neither  doubt  nor  uncer- 
tainty^ and  if  we  were  to  go  beyond  it,  the  declarations 
even  of  a  groom,  chambermaid,  or  other  inferior  servant, 
might  be  admitted,  alAough  they  may  be  utter  strangers 
to  the  pedigree  or  history  of  the  £unily,  and  with  whom 
they  might  have  been  domesticated  but  a  very  short  pe- 
riod. With  respect  to  the  dictum  which  fell  from  Mr. 
Justice  BuUer  m  the  case  of  The  King  v.  Eriswetl^  and 
on  which  so  much  reliance  has  been  placed  by  my  Brother 
Peake^  it  was  altogether  extra-judicial,  and  not  required  in 
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deciding  that  particular  case.  On  the  groundsi  therefore, 
that  thia  being  an  exception  to  the  general  rule,  it  must  be 
construed  strictly ;  but  more  especially,  as,  if  it  be  relaxed 
it  win  lead  to  the  greatest  uncertainty,  I  concur  with  the 
Court  in  thinking  that  this  rule  must  be 


1824. 


Discharged  (a). 


(a)  In  Hm  4.  SuHait  w.  Ridgf- 
W0i^  M  was  hdd,  that  in  the 
proof  of  a  peiligiee,  the  dying 
dedantions  of  J.  S.  as  to  the  re- 
latlonflhip  of  the  leaior  of  the 
plaintiff  to  the  penon  last  seised, 
were  not  receivable  in  evidence. 


And  iSiWmUur  v,  Win^fidd.  Lord 
Eldon  saadf,  **  the  question, 
whether  a  phyndan  or  a  servant, 
who  has  attended  tiie  family,  can 
be  admitted  as  one  of  the  fiunily, 
has  not  I  concttve  been  decided." 


*4Bini.aAld.5S. 


1 18  Vet.  44S. 


,Demandant;  WooDYER,Tenant;  Nicholls,  Vouchee. 

JMr.  Serjeant  Bosanquet  moved  that  this  recovery  might 
be  amended,  by  adding  the  name  of  a  parish  situate  in 
WhUechapeL  He  founded  his  motion  on  an  aiBGidavit 
which  stated,  that  the  recovery  was  suffered  in  1776,  and 
that  the  premises  had  been  enjoyed  consistently  with  the 
deed  to  lead  the  uses  ever  since ;  and  tlmt  they  were  there* 
in  described  as  a  certain  niunber  of  acres  of  land  purchas- 
ed of  Thomas  Oreen,  and  in  the  occupation  of  Thomas 
Nicholson,  in  the  parish  of  Stepney.  But  that  it  was  lately 
discovered,  that  one  of  the  closes^  consisting  of  three  acres, 
was  situate  at  fFkUechapel  instead  of  Stepney. — It  was  sub* 
mitted,  that  as  the  deed  to  lead  the  uses  contained  the 
particulars  of  the  number  of  acres,  as  well  as  the  names  of 
the  vendor  aad  oocttpier«  and  a  mere  mis-description  of  the 
parish  in  which  part  of  the  lands  wna  sit^ate,  ibis  case  feU 
expressly  within  that  of  Lamb  v.  Heaston  (a),  where  a 


Saturday, 
May  22i/. 

A  recovery  may 
be  amended  by 
inaerdng  a  pa- 
riah not  named 
in  the  deed  to 
lead  the  luea, 
the  landgintend- 
ed  to  pass  hav- 
ing been  sped- 
fled  therein  as 
to  the  number 
of  acres,  as  well 
as  the  names  of 
the  vendor  and 
occupier,  at  the 
time  the  reco- 
very was  sufibr* 
ed. 


V 


(a)  6  Taunt.  207.  S.  C.  1  Marsh.  23. 
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1824. 

Woody  BR, 
Tenant ; 

NiCHOLLS, 

Vouchee. 
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fine  was  amended  by  inserting  a  parish  not  named  in  the 
deed  to  lead  the  uses,  it  being  certain  by  the  deed's  spe-> 
cifying  the  quantities  and  occupiers,  that  the  land  was  in« 
tended  to  pass. 


The  Court  considering  the  affidavit  to  be  sufficient, 
as  it  shewed  that  it  was  the  evident  intention  of  the  par- 
ties to  convey  the  close  in  question,  together  with  the  other 
lands  in  the  parish  of  Stepney  ^  the  amendment  was 

Allowed  as  prayed  for  (a). 

< 

(a>  But  see  Lord  Elliott,  vouchee,  8  B.  Moore,  620. 


jff^^k.  Dyer,  Clerk,  r.  Bowley. 

If  a  tenant,  J.  HIS  was  an  action  of  replevin.    The  declaration  stated, 

with  the  auent  ,  * 

of  hii  Undiord,  that  on  the  Sd  «/tme,  1820,  the  defendant  tobk  the  goods 

S^a  ^S^gT  *^"^  chattels  of  the  plaintiff,  'in  a  certain  dwelling-house, 

chaiged  on  the  situate  in  the  parish  of  St.  Maty-le-bone,  in  the  county  of 

premises  de '  ^ 

mised,itiseqm-  Middlesex,      The  defendant  pleaded  four  cognizances; 

mentofrent  fi^'^f  as  bailiff  to  Mcssrs.  John  Ranisbottom  the  elder, 

^IJj^J^^  John  Newman^  John  Ramshottom  the  younger,  and  M- 

fore,y.mi796,  cholcLS  Orohanif  for  one  year  and  three  quarters*  rent, 

deoused  premi- 

ses  to  B.  for  six-  due  the  S5th  March i  18S0,  in  respect  of  the  said  dwelling- 

wh^  i/ 1*793,  house  in  which,  &c.,  which  the  plaintiff  held  and  enjoyed  as 

had  bwn  mort-  tenant  to  them,  by  virtue  of  a  certain  demise  thereof  there- 
gaged  to  C  and  '    "^ 

j9. assigned  tofore  made,  at  the  yearly  rent  of  6/.,  payable  quarterly; 

underlet  to' £.  and  that  because   10/.   of  the  aforesaid  rent  was  due, 

"n^Jd  a/'  ^^^  defendant,  as  their  bailiff,  distrained,  &c.  The  second 

premises  in  fee  cognizance  was  similar  to  the  first,  only  stating  the  rent 

to  F.;  andZ).,  *;  .  ,     n^.       r«*  .  .  •  i-i 

who  was  aUo  to  be  wL  mstead  of  6/.     The  third  cognizance  was  like 
paid^interest  ^^^  ^^^^^  ^^Y  stating  that  one  Jonathan  Saul  was  tenant 

toC*(^^i6  to -R^^**<>^'^^  4r  Co»;  and  the  last  cognizance  stated, 

to  1820,  and  F. 

diitndned  for  rent  in  the  latter  year: — ^Held,  that  B,  who  repleried  at  the  instanoe  of  D,  might 

•▼ail  himself  of  such  payments  for  interest  under  the  plea  pf  risM  tn  wrtitrt. 
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that  Jama  Northwoad  was  tenant  to  them  instead  of  tUe 
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The  plaintiff  pleaded  in  bar  to  all  the  cognizances^^rtf^i 
ncntenuU;BiAsecondfy^riensenaTriere;  upon  which  issues 
were  joined.  The  cause  came  on  to  be  tried  before  Lord 
Chief  Justice  Dallas ^  at  Westminster ^  at  the  Sittings  after 
Michaelmas  Term,  1821,  when  a  verdict  was  found  for  the 
phuntiffi  damages,  4/.  4«.  subject  to  the  opinion  of  the 
Court,  on  a  case  containing  several  complicated  facts-,  but  no 
part  of  which  was  applicable  to  the  argument  or  judgment 
of  the  Court,  but  the  following : 

The  premises,  in  respect  of  which  the  distress  was 
made^  had  been  mortgaged  in  1793  to  Lord  Shuldham; 
and,  by  several  mesne  conveyances,  the  mortgage  af- 
terwards came  to  the  directors  of  the  Sun  Fire  Office, 
in  whom  it  was  vested  at  the  time  of  the  distress,  the 
mortgage^  never  having  been  redeemed.  In  February, 
1796,  a  person  by  the  name  of  Hareaurt,  being  seised 
of  the  premises  subject  tq  the  mortgage,  demised  the 
same  to  one  Jonathan  Saul,  for  a  term  of  sixty-eight 
years,  at  a  yearly  rent  of  6/.  payable  quarterly.  In  1808, 
Saul  assigned  his  term  to  James  Xarthwood,  who  un- 
derlet the  premises  to  the  plaintiff.  In  1816,  Harcourt 
appointed  one  Charles  Ranken,  receiver  of  the  property 
conveyed  to  the  jStcn  FireOffice.  And  in  September,  1818, 
he  conveyed  the  premises,  subject  to  certain  mortgages 
mentioned  in  the  deeds  of  conveyance,  to  Ramsbottom  8f 
Co.  in  fee,  and  under  whom  the  defendant  made  cogniz- 
ance. In  October,  1819,  the  attomies  of  the  Sun  Fire 
Office  gave  the  plaintiff  notice  not  to  pay  rent  to  any  per- 
son but  them.  Northwood,  who  indemnified  the  plaintiff, 
and  claimed  the  premises  as  the  assignee  of  Saul,  had 
•paid  the  rent  of  them  to  Harcourt;  but,  at  the  time  of  the 
distress,  and  for  twenty-five  years  previously,  he  had  been 
Harconrfs  general  and  authorised  agent  for  all  his  land- 
ed property,  and  had  paid  interest  on  the  mortgage  to  the 
Sun  Fire  Office  from  1816  to  April,  1820.    If  the  Court 
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j^^.  should  be  of  opinion  that  the  pkintiff  was  entitled  to  re-* 
cover,  then  the  verdict  for  4/.  4*.  damages  was  to  stand; 
but  if  otherwise,  a  verdict  was  to  be  entered  for  the  defend- 
ant, 10/.  lOs.  damages,  instead  of  the  return  of  the  goods, 
the  jury  having  found  that  the  arrears  of  rent  amounted  to 
that  sum,  and  that  the  goods  distrained  were  of  that  vdue* 

This  case  was  twice  argued,  first,  in  Boater  Termi  1803, 
by  Mr.  Serjeant  Pell  for  the  plainti£P,  and  Mr.  Serjeant 
Lens  for  the  defendant;  and  again  on  this  day,  when  Mr. 
Serjeant  Pell  for  the  plaintiff,  was  stopped  by  the  Court, 
who  caUed  on  Mr.  Serjeant  Boeanquet  for  the  defendant, 
to  confine  himself  to  the  point  whether  the  pa]rment  of 
interest  on  the  mortgage,  to  the  Sun  Fire  Office,  by  Jforth- 
aeood  as  agent  of  Harcaurif  firom  1816  to  18^,  was  not 
made  with  the  assent  of  the  latter,  so  as.to  operate  as  a 
discharge  to  the  plaintiff  on  his  plea  of  rtetis  «n  arriere^  as 
such  payment  covered  the  period  for  which  the  distress 
was  taken. 

He  submitted,  that  although  the  prenuses  were  mort^ 
gaged  to  the  Stm  Fire  Office,  before  they  we^e  conveyed 
to  Banubottom  Sf  Co*  still  that  they  were  legally  invested 
with  the  reversion,  and  entitled  to  receive  the  rent  accruing 
due  from  the  tenant,  and  more  particularly  so,  as  they  never 
gave  him  any  authority  to  pay  the  interest  in  question 
out  of  the  rent.  The  sums  paid  to  the  Sun  Fire  Office 
were  for  interest  on  a  debt,  and  not  for  rent,  and  the 
money  was  due  to  them  from  Harcouri,  and  which  he 
alonewas  bound  to  pay,  and  if  so  it  cannot  avaUthe  plain- 
tiff on  a  plea  of  riens  tn  arriere.  The  interest  was  paid 
with  Harcourfs  money  by  Narihmood^  in  his  capadty  of 
general  agent,  and  not  as  lessee  of  the  premises,  and  he 
therefore  made  the  payments  which  his  principal  was 
bound  to  have  done. 

[Lord  Chief  Justice  BeU. — If  a  person  owe  another 
rent,  and  pay  a  sum  for  him,  that  is  a  payment  on  his  ac- 
count ;  and  if  he  acquiesce  in  such  party's  paying  sums  by 
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wmy  of  infeerMt  on  a  mortgage,  for  four  yean,  it  n  most       }^^ 
liUQiut  that  he  should  distrain  for  rent  aocruing  due  at  the 

amnut  tillie«1 

At  all  events,  Bmm$boitom  Sf  Co,  were  not  primd  fodm 
liable  to  pay  the  inteiest  to  the  Am  Fire  Offlee.  Hie . 
pvemises  were  conveyed  to  them  as  «  security  for  a 
debt  due  from  Harcourtf  and  he  alone  was  bound  to  dis- 
charge all  former  incumbrances;  and  as  no  assent  can  be 
collected  from  the  focts  as  stated  in  the  case,  that  the  in- 
terest was  to  be  paid  out  of  the  rent,  the  plaintiff  cannot 
dispute  the  title  of  the  BamMboitcms  as  his  landlords,  nor 
exonerate  himself  from  their  claim  for  rent  under  the  plea 
of  ftsfis  tfion'Mi's* 

Lord  Chief  Justice  Bbst.  —  Although  I  have  read  all 
the  facts  stated  in  tfiis  ease  with  the  greatest  care  and  at- 
tention, I  am  not  satisfied  as  to  the  precise  rights  of  the 
parties,  nor  am  I  certain  that  justice  will  be  attained  by 
the  conclusion  to  which  I  have  arrived ;  but  we  certainly 
shall  not  overturn  the  decision  we  have  so  lately  pronoun- 
ced in  the  case  of  jitchome  v*  Oomme  (a),  nor  allow  a  ten- 
ant to  dispute  his  landlord's  title  at  the  time  of  the  demise. 
What  then  are  the  facts  of  this  case?  The  plaintiff  has 
declared  in  replevin  against  the  defendant,  for  taking  his 
goods,  to  which  be  has  pleaded  four  cognizances  :7Gr«/, 
as  bailiff  to  Bamsbottom  tf  Co^  and  acknowledged  the 
taking,  for  rent  due  in  respect  of  a  dwelling-house,  which 
the  plaintiff  held  as  tenant  to  them,  at  the  yearly  rent  of 
Of.  /  ^ecomfl^,  a  like  cognizance,  only  stating  the  rent  to  be 
40f«  instead  of  6/.;  thirdly,  for  rent  due  to  Ramstottom 
6f  Co.  from  Saul,  as  their  tenant,  instead  of  the  plaintiff; 
and  Uutfyj' ftom  Northwood,  as  tenant  to  them.  The 
plaintiff  has  pleaded  in  bar,  first,  that  he  did  not  hold  un- 
der the  Ramsbottoms;  and  secondfy,  that  if  he  did,  there 
is  nothing  in  arrear  from  him.    .There  is  one  fact  in  the 

(«)  Ante,  p.  130. 
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2^^  case^  which  is  most  importanti  viz.  that  the  interest  of 
JRamsbottom  ^  Co.  as  landlords  has  not  been  acknowledge 
ed  by  either  party,  and  therefore  they  stand  in  the  same 
situation  as  Harcourt;  and  if  what  has  been  done  by 
NoTthwood  amounts  to  a  payment  for  Harcoutt^  it  must 
also  be  considered  as  a  payment  for  JRamsboiiom  ^  Co, 
The  question  then  is,  whether  the  payment  of  the  interest 
by  Northwood  was  made  with  the  assent  of  Harcouri,  so 
as  to  be  equivalent  to  a  payment  of  so  much  rent  to  him  t 
\t  is  true,  the  jury  have  not  found  it  to  be  so,  but  the  fiicts 
have  been  submitted  to  us,  and  we  are  therefore  to  draw  such 
inferences  from  them  as  the  jury  themselves  might  have  done. 
It  is  stated  that  Northwood,  from  the  year  1816  to  18S0» 
paid  the  interest  due  upon  the  mortgage  of  the  premises 
to  the  Sun  Fire  OiRce,  and  it  does  not  appear  that  any. ob- 
jection was  made  to  such  payments  during  that  period: 
Hareourt  should  have  called  on  the  plaintiff  at  the  end  of 
1816,  for  payment  of  the  rent  then  due ;  but  as  he  did  not  do 
so,  it  must  be  inferred  that  he  was  satisfied  with  the  payment 
of  such  interest,  and  that  it  was  made  with  his  assent.  It 
has  been  said,  however,  that  it  was  paid  with  Harcourfg 
money;  but  there,is  nothing  in  the  case  to  warrant  such  a 
presumption:  and  although  it  is  stated  that  Northwood 
was  Harcourt^s  general  and  authorised  agent  for  all  his 
landed  property,  yet,  it  is  not  stated  that  the  interest  on 
the  mortgage  was  paid  \^  him  in  that  capacity ;  but  even 
supposing  that  such  interest  might  have  been  paid  with 
money  belonging  to  Hareourt,  as  Northwood  was  his 
lessee  as  well  as  agent,  it  is  but  reasonable,  to  presume 
that  the  interest  was  paid  by  him  in  his  former  character, 
and  with  Harcourfs  assent,  and  more  particularly  so,  as 
he  did  not  interfere  for  the  space  of  four  years,!  and  there 
would  be  consequently  no  rent  due  to  him.  The  interest 
was  clearly  due  and  payable  to  the  Sun  Fire  Office,  and 
they  had  a  paramount  title;  therefore,  if  there  was  no 
rent  in  arrear  or  due  to  Hareourt,  there  could  be  none  due 
to  Hamsbottom  Sf  Co.  who  stand  in  his  situation.     The 
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conTeyance  of  the  premises  by  Marcourt  to  them,  was  eie'*  viSJi 
cuted  in  1818,  and  the  payments  of  mterest  to  Ae  Sun 
Fire  Office  continued  to  be  inade  two  years  afterwards,  with<- 
out  any  objection  on  the  part  of  RamsboHom  8f  Co.;  it 
must  therefore  be  presumed  that  they  were  satisfied  with 
such  payments,  or  otherwise  they  would  have  objected  to 
thtai  in  the  course  of  the  year  1819.  It  has  been  said, 
however,  that  Hatcaurt  alone  was  liable  to  the  payment 
of  this  intelest,  and  that  it  ought  not  to  a£Pect  or  destroy 
JRamsbottimi  ^  Co*s.  claim  for  rent ;  but  I  am  unable  to  difr* 
cover  that  he  alone  was  responsible  for  such  interest*  When 
the  prmiises  were  conveyed  by  Harcourt  to  Itamsbottom 
Sf  Co.  they  were  charged  with  a  mortgage ;  they  therefore 
purchased  it  subject  to  such  incumbrance,  and  must  conse- 
quently be  preJMured  to  pay  the  interest  claimed  by  the 
mortgagees  when  called  on  to  do  so.  Bamsboitom  8f  Co. 
could  not  be  entitled  to  the  estate  absolutely,  and  yet  ciill  on 
Harcourt  to.pay  the  interest  with  which  it  was  charged; 
they',  aa  purchasers,  had  only  such  an  interest  in  thepro]per<-^ 
ty  as  Harcouriwaa  entitled  to  convey ;  and  if  they  had  receiv- 
ed the  rent  in  dispute  from  the  plaintifF,  they  would  have 
been  liable  to  pay  it  over  in  the  shape  of  interest  to  the 
Sun  Fire  Office;  and  such  interest  was  actually  paid  for 
their  benefit*  It  seems  to  me,  that  justice  will  be  done  by 
this  view  I  have  taken  of  the  case,  and  from  the  plead- 
ings, as  well  as  the  facts  before  us,  and  more  particularly 
firom  the  circumstance  that  the  interest  was  paid  for  four 
years  without  the  interference  of  Harcourt  or  Ramsbot^ 
torn  4r  Co,  it  is  but  fair  to  presume  that  it  was  paid 
with  their  assent  as  landlords  of  the  premises;  and  it  would 
be  unjust  to  allow  the  plaintifi*  to  be  called  on  for  rent, 
when  by  the  payment  of  such  interest  he  had  discharged 
it  to  that  amount;  I  therefore  think  that  the  plaintiff  is  en- 
titled to  judgment  on  the  plea  of  riens  in  arriere, 

Mr.  Justice  Park. — By  our  deciding  in  favour  of  the 
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j^^       plaintiff  in  this  case,  we  shall  be  invading  no  rule  of  law, 
nor  shall  we  infringe  on  the  well  known  rule  that  it  is  not 
competent  for  a  tenant  in  repfevin  to  dispute  his  landlord's 
title  at  the  time  of  the  demise.      The  simple  question 
here  is,  whether  the  plea  of  riens  in  arriere  is  not  sup- 
ported by  the  facts  as  stated  in  the  case.    The  Court  must 
presume  that  the  payments  to  the  Sun  Fire  Office  for  in* 
teresty  were  made  with  the  assent  of  the  landlord,  and  if 
this  be  so,  no  rule  of  law  will  be  disputed  or  violated*    It 
is  dear  that  the  assent  of  the  landlord  is  necesstty  to  pro- 
tect a  payment  made  by  his  tenant,  yet  if  a  party  liable 
to  pay  rent  to  his  landlord,  pays  it  over  to  a  third  per- 
son for  interest  due  on  a  mortgage,  with  the  acquiescence 
of  his  landlord,  it  is  equivalent  to  a  payment  of  reatpro 
tanto;  and  although  a  tenant  cannot  plead  a  set  off  to  aa 
avowry  for  rent,  he  may  avail  himself  of  a  payment  so  made 
under  the  plea  of  riens  in  arriere.    In  Sapsfcrd  v.  FUteh* 
er  (a),  it  was  held  that  a  tenant  might  plead  payment  of  a 
ground  rent  to  the  original  landlord ;  and  in  Taylor  v.  Zami*- 
ra  (ft),  it  was  decided,  that  hemightplead  payment  of  an  an- 
nuity secured  out  of  the  lands  defkiised,  previously  to  the  de- 
mise tohim>  for  the  arrears  of  which  the  grantee  of  the  an- 
nuity had  threatened  to  distrain;    On  these  grounds,  I  am 
of  opinion  that  the  plaintiff  is  entitled  to  retain  his  verdict. 

Mr.  Justice  Burrouoh  concurring — 

Judgment  for  the  plaintiff. 
(«)  4  Tenn  Rep.  611.        (A)  9  Miunh.  290.  S.  C.  6  Traat.524. 
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Bucks  v.  Dymokk«  Clerk.  m^mL' 

jPhis  was  an  action  of  coTenant  on  a  deed  made  between  TfA  penoD  go- 
Z^ewis  Difmoke,  Eaquirej  Champion  of  England,  of  the  il^to  T^^ 
tnty  John  Dfmoke,  (the  defendant),  of  the  secondt  and  ^^mI^ 
Charles  BKeke,  the  father  of  the  phuntiff;   and  tmce  aoctotofUsti. 

tie  in  A  dedan- 

deceased,  of  the  third  part ;  whereby,  after  redting,  that  tion  fbnnded  on 
under  the  will  of  John  Dymoke,  deceased,  diTers  estates,  CmntbyUM* 
including  the  messuage,  ftc.  diereinafter  mentioned,  stood  !!T^'*^'{. 
Hmited  to  the  use  of  Lewis  Djfmoke  for  life,  widi  remain^  be  nccctaMry, 
der  to  the  use  of  trustees,  in  trust  to  preserve  contingent  « reqnert  ii  mf' 
remainders,  with  remainder  to  the  first  and  other  sons  of  ^||[^^^Sofc^^ 
Lewis  JDpmoke  in  tail  nude,  with  remainder  to  the  use  of  ]^^>  ^^^ 

*^  nrt,  m  an  ac« 

the  defendant  for  life,  with  remainder  to  the  use  of  trus«  tion  by  the  heir 
tees  to  preserve  contingent  remainders,  with  remainder  to  whom  en  ei- 


to  the  defendant's  first  and  other  son  and  sons  in  tail  ^^^^f^ 

coDTeyea  m  lee 

male,  with  divers  remainders  over ;  they  the  saidXeii^  byatenantfor 
Dymoke  and  the  defendant,  by  bargain  and  sale,  conveyed  Tenant  thatua 
a  messuage  situate  No.  S89  in  the  Strand,  to  the  phuntiff;  fi^a  atud^ 
his  heirs  and  assigns,  during  the  natural  lives  o£  Lewis  theageoftwen- 

ty-onOi  shonldy 

Djfmoke  and  the  defendant,  and  the  life  of  the  survif-  atthereqacat 
or  of  liiem,  and  during  all  the  other  estates  and  inter-  ^  hit  hdn,  bj 
ests  of  them  or  either  of  them  theieim    And  the  said  ""^  common 

leooveryy  nnef 

Lewis  Dymoke,  for  himself,  his  heirs,  executors,  and  ad-  ^nd  other  aa- 


ministrators,  and  for  and  on  behalf  of  himself,  and  his  first  coonsei  ihoaid 
and  other  «««id«on8;  »nd  the  6efead»nt,  John Dymoke,  ^t^^:^ 
for  himself,  his  heirs,  executors,  and  administrators,  and  pr«niMf  to  the 

purchaier,  and 

for  and  on  behalf  of  himself,  and  his  first  and  other  son  he  having  died, 
and  sons,  did  thereby  severally  and  respectively,  and  not  ^nqucateddie 
jointly,  covenant^  promise,  and  agree  to  and  with  the  said  ^"^^^^ 

eldeat  ion,  then 
<€  age,  to  stt£br  a  recovery,  and  the  tenant  for  lifii  having  refuted  to  do  ao  -.—Held,  in  a  declara- 
tion on  thig  covenant  by  the  heir  of  the  purchaser  agafaitt  the  tenant  for  life,  thatit  was  not  necet- 
«ry  to  aver  that  the  ktter  had  noCioe  of  the  heir's  having  become  entitled  to  the  property :— Held, 
also,  that  it  was  unnecenary  to  allege  a  request  by  the  hehr  to  the  son  of  the  tenant  ibr  life  to  snSbr 
the  rccoftry,  as  the  covenant  was  entered  into  by  his  feth'er  ;r--neitber  was  it  necessary  to  aver  that 
counsel  had  advised  a  recovery  to  be  suffered} — nor  that  tlie  heir  of  the  purchaser  had  oifered  to  make 
a  tenant  to  the  prwdjps. 
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1824.^  Charles  Bticke,  deceased ,  bis  heirs  and  assigns,  in  man- 
ner following :  that  is  to  say,  that  they  the  said  Ijewis 
Dymoke  and  the  defendant,  or  one  of  them,  had  fiill  pow- 
er to  convey,  and  also  that  the  first  son  or  ot];ier  heir  male 
of  thebody  of  the  said  Xeioif'/J^moAe,  who  should  first 

,  attain  the  age  of  twenty-one,  or  in  default  of  such  first  son 
or  other  heir  male  of  the  body  of  Z/ewis  Dymoke  attaining 

.  such  age ;  the  first .  son  .or  other  heir  male  of  .the  body  qf 

<  the  defendant  John  Dymoke  first. attaining  the  age  of 
twenty-one  'years,  or  such  other  person  or  persons  as.  un- 
der the  uses  of  the  will,  or  otherwise,  should  first  become  le- 
gally competent,  by  common  recovery,  or  otherwise,  to  make 
and  complete. a  good  title  to  the  fee  simple  of  the  mes- 
suage or  tenement  and  premises, .  should  and  would,..upon 
the:  request  of  the. said  Charles  Blicke,  since  d^eased,  his 
heirs  or  assigns,  but  at  the.  proper  costs  oi  LeuAs  Dytnoke 
and  the  defendant  John  Dymoke y  by  such  common  recove- 
ry, fine  or  .fines,  and  other  assurances  **  as  counsel  shotdd 
advise"  well  and  effectually  convey  and  assure  the  isaid 
messuage  or  tenementand  premises,  oar  the  reversion  and  in- 
heritance thereof,  in  fee  simple,  untp  and  to  the  use  of  the 
said  Charles  Blickcy  his  heirs  and  assigns  for  ever,  or 

,  otherwise,  as  his  or  .their  counsel  should  direct.  And  the 
said  Lewis  Dymoke.and  the  defendant  further  covenanted 
upon  any  reasonable  request,  but  at  the  costs  and  charges 
of  the  said-Charles  Blicke,  his  heirs,  executors,  or  adnli- 
Aistratprs,  to  make  all  such  further  assurances  as  by  him 
the  said  Charles  Blicke^  his  heirs  or  assigns,  or  his  or 
their  counsel,  should  be  reasonably  advised,  devised,  or 
required«-:-The  declaration  then  averred  the  seisin  of 
Charles  BUcke^  his  death^  the, seisin  of  the  plaintiff  as  his 
heir,  and  also  the  death  of  Lewis  Dymoke  without  heir 
male,  and  that  one  Henry  Dymoke^  the  first  son  of  the  de- 
fendant who  attained  the  age  of  twenty-one  years,  became 
of  age  in  March,  18^2;  whereupon  the  plaintiff  requested 
the  defendant,  together  with  the  said  Henry  Dymoke^  to 
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Buffer  a  common  recorery  of  the  said  messuage  to  the  use  of 
the  pUuntiff  and  his  heirs,  and  assigned  for  breach,  that 
the  defendant  did  not,  when  he  was  so  requested  as  afere-  dtmou. 
said,  or  at  any  other  time,  together  with  the  said  Memy 
Dymoke,  suflfer,  and  cause  the  said  Henry  J)ymoke  to 
suffer,  a  common  recovery,  so  and  in  such  manner  as  in 
that  behalf  aforesaid,  but  wholly  refiised  so  to  do.  '  It 
was  then  further  averred,  that  the  plaintiff'  did  request 
the  defendant  to  cause  Henry  Dymoke  by  a  common  re- 
covery, as  by  counsel  then  and  there  in  that  behalf  was 
advised,  to  convey  and  assure  the  said  messuage  in  fSee 
simple,  unto  and  to  the  use  of  the  plaintiff*,  his  heirs  and 
assigns  for  ever;  and  assigned  for  breach,  that  the  defend- 
ant did  not,  when  he  was  so  requested,  or  before  or  since, 
well  and  effectually  convey  and  assure  the  said  messuage 
or  tenement  and  premises  in  manner  in  that  behalf  afiure- 
said,,or  in  any  other  manner,  but  whoUy  neglected  and 
refused  so  to  do.  To  this  declaration  the  defiNidant  de- 
murred generally,  and  the  plaintiff  joitaed  in  demurrer. 

The  cause  now  came  on  for  argument,  when  Mr*  Ser- 
jeant Toddy  in  support  of  the  demurrer  was  stopped  by 
the  Court,  who  called  on  Mr.  Seijeant  Bosanquei  to  sup- 
port the  declaration. 

He  submitted,  that,  as  the  plainttff*  claimed  under  a 
derivative  title,  viz.  as  the  heir  of  the  original  pur- 
chaser, it  was  unnecessary  for  him  to  give  notice  of  such 
title  to  the  defendant,  or  to  aver  it  in  the  declaration; 
and  eveq  if  it  were,  it  must  be  implied  in  the  averment 
of  a  request  to  the  defendant  to  perform  his  covenant.  In 
Reynolds  v.  Davies  (in  error)  (a),  which  was  an  action  on 
a  promissory  note  by  the  indorsee  against  the  maker ;  it 
was  held,  that  notice  of  the  indorsement  need  hot  be  aver- 
"red ;  and  Lord  Chief  Justice  Eyre  there  said,  '^  the  pro- 
mise to  pay  contained  in  the  note,  is  to  the  payee  or  his 

(a)  1  Boi.  &  Pul.  626. 
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1|M4n^  order :  immediately  then,  on  the  order  being  made  to  the 
indorseei  the  promise  attaches;  nor  can  we  add  the  quali- 
fication of  notice  to  a  promise  which  was  not  orij^nally  quli- 
lified  with  that  circumstance."  So,  in  Bay  ley  on  Bitts  it  is 
said  (a),  that  an  allegation  of  notice  of  indorsement  is  uA- 
necessary  I  and  an  Anonymous  case  from  the  Practical  Be- 
gUter  (b)f  is  cited  to  that  effect ;  and  Skip  v.  Hook  (c),  is 
also  an  express  authority  in  support  of  that  position.  In 
Brittowe  y.  Bri$towe{d),  where  ji.,  lessee  for  ninety  years, 
assigned  to  B.  ten  years  of  the  term,  and  JB.  covenanted  to 
repair,  and  A,  devised  the  reversion  or  residue  of  the  term 
toJ.S.g  and  died,  and  J.  S,  brought  an  action  of  covenant 
against  B.;  and  one  of  the  questions  was,  if  the  action 
would  lie,  no  notice  having  been  given  of  the  grant  of  the 
reversion;  it  was  held,  that  no  notice  was  necessary, 
because  there  was.  no  penalty  as  in  Mallory^s  case  (0); 
for  diere  was  a  condition :  and  in  Hingen  v.  Payn  (/), 
where  a  lessee  covenanted  to  deliver  possession  upon  re- 
quest to  the  lessor,  his  heirs  or  assigns,  and  entered  into 
a  bond  conditioned  for  the  performance  of  his  covenants ; 
the  lessor  having  bargained  and  sold  the  reversion  to  J.  S. 
and  T,  D.s — the  lessee  was,  in  debt  on  bond  for  not  deliver- 
ing the  premises  to  «/.  S.  and  T.  JD.,  held  bound  to  take 
notice  who  were  the  assigns  of  the  lessor. — ^These  autho- 
rities are  decisive  to  shew,  that,  where  a  pliuntiff  claims 
under  a  derivative  title,  no  notice  is  necessary ;  but  even 
if  it  were  so,  the  case  of  Bradley  v.  Jbder  (g)  is  directly  in 
point  to  shew,  that  an  averment  of  a  special  request  amounts 
to  an  allegation  of  notice.  And  in  Fletcher  v.  Pynfett  {K), 
which  was  an  action  of  covenant  to  assure  certain  copy* 

(«)  4tli edit  page  520.  («)5Rfip.  lldb. 

(h)  F9gt  368.  (/)  Cro.  Jsc.  476. 

(c)  Com.  Rep.  663.   S.  C.  1  (^)   Id.   228.    S.  C.  nomiM, 

Bos.  &  Pill.  627,  n*  BrtnUy  t.  Todd,  Yelv.  168.  Noy, 

(lO  Ctodboh,  161,  pL  227.  8,  C.  136. 

Vin.  Abr.  tit.  Notice,  A.  pL  9.  (A)  Cro.  Jsc.  102. 
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hdd  land  to  die  plaintifl;  if  he  manned  with  defendant's  ,  m^, 
daughter,  and  alle^^ed,  that  he  rite  et  legitime  espoused  the 
daughter  of  the  defendant;  it  was  held  to  be  sufficient  for 
the  phuntiffto  allege,  lieeisiepiMsrefui$iiuSf  without  giving 
notice  of  the  marriage,  for  that  the  defendant,  at  his  peril, 
ought  to  take  notice  thereof  So,  in  Berirford  v.  fFood'^ 
ro^{a)f  where  the  condition  of  an  ol>ligation  was  to  pay  * 
201.  to  the  obligee  on  the  day  of  his  marriage,  the  obligee 
was  not  bound  to  give  notice  to  the  obligor  before  his  mar- 
riage,  at  what  day  he  will  be  married,  but  the  obligor  ou  j^t 
to  take  notice  thereof  at  his  peril,  inasmuch  as  he  hath 
taken  upon  him  to  pay  that  sum  at  the  day,  and  it  becomes 
a  debt  by  the  marriage.  The  same  point  was  determined 
in  Crane  v.  Crampton  {b) ;  and  in  the  report  of  that  case  in 
HuUon,  it  is  said,  that  ''  if  any  notice  be  requisite,  the 
request  implies  it.'*  In  an  Anonymous  case  (c),  where  a 
lessee  for  years  was  bound  in  a  bond  to  give  up  the  pos- 
session of  land  d^nised  to  the  lessor,  or  his  assigns,  at  the 
end  of  the  term,  and  the  lessor  assigned  over  his  interest, 
and  the  assignee  required  the  lessee  to  perform  the  con- 
dition, who  answered,  that  he  did  not  know  whether  he 
were  the  assignee,  and  thereupon  refused;  and  the  ques- 
tion was,  whether  he  had  broken  the  condition :  it  was 
a^udged  that  he  had,  for  that  he  had  taken  upon  him  so 
to  do,  and  that  it  was  not  like  a  condition  annexed  to  an 
estate.  And  in  Alfrey  v.  Blackamore  (c/),  where,  in  an  ac- 
tion on  the  case  upon  a  promise  for  payment  of  a  mar- 
riage portion,  and  uponnon  aeewnpsiif  a  verdict  was  found 
tor  the  plainti£P; — it  was  moved  in  arrest  of  judgment,  that 
the  declaration  was  bad,  because  no  notice  was  therein  ex- 
pressed to  have  been  given  by  the  plaintiff  to  the  defend- 
ant of  the  day  of  the  marriage,  before  which  tune  the  de- 


(«)  Gro.  Jac.  404.  (c)  Popfaam,  136. 

(ft)  Cro.  Car.  34.    S.  C.  Hut-         {i)  3  Bulst  326.   S.  C.  Latch, 
ton,  80.  97. 
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1^4.  fondant. was  riot  bound  ix)  pay.  Mr.  Justice  JcneM  said, 
"if  bae  doth  promise  that*/.  S.  shall  pay  a  sum  of  money 
to. a. third  person,  upon  the  marriage  day  of «/.  D.,  he 
ought  to  pay  this  at  his.periL'*  And  Mr.  Justice  H^At^ocA 
8aid>  "  the  sole  point  here  considerable  is,  whether  the  no- 
tice be  any  pcurt  of  the  promise;  as  to  this,  nothing  cian  be 
*  the  substantial  part  of  the  cu&umprii,  hut  thatwhich;i8 
contained  in  the  declaration ;  request  is  to  be  made  to  turn, 

.to  haye  him  by  this  to  take  notice  that  the  marriage  is 
past,' so  that  the  request  and  notdoe  is  all  one,  and  no  cause 
there  is  to  express  any  potice  to  be  given  to  himy  tbe- re- 
quest, being  a  Bujfficient  notice  of  itself,  and  Clearly  no  no- 

.  tice!  ought  to  be  here  laid  in  the  declaration.*'  And  it  ap- 
pears from  a  note  of  the  reporter,  that  AYoAam,  the  King's 
Serjeant,  being  in  Court  when  this  matter  was  debated, 
informed  them,  that  he  had. die  sameday  moved.the  Judges 
-of  the  Common  Pleas  in  a  like  case,  and  that  it  wascleariy 
adjudged. by  them  all,  that  no  notioe  was  to  'be  giren-;  but 

'  that  if  notice  was .  requisite,  that  the  request  bemg  made, 
imjdieda  notice,  and  was  a  sufficient  nptice  in  itself.  Inde- 
pendently of  these  authorities,  a  number  of  others  are  bql- 
le<2tedin  Viner^s  Abatidgmmt  {a)f.zxidL  Ccmytis  Dige^ii), 
wUch  are  declare  to  shew,  that  althou^  notiee.in  suck  a 
case.as.the  .present  might  .have.been  necessary,  an  a«6r- 

.  jnent  of  a  request  implies  such  notice,  and  which  is  of  it- 
sdf  sufficient  to  support  the  plaintiff's  declaration.         ^ 

Mr.  Serjeant  Tad^^  cmUra.    Firsts  the  defendant  lias 

'^venanted  that  hia  firsts  son  or  other  heir  male,  oo  attain- 

.ing  the  age  of  twenty-one,  or>  such  other  .persoDB:  as  ^odld 

.become  legally  competent  to  completed  good  title. to^dle 

pcemiiesy  should  and  wcaild,  upon  the  request  o£the;|air- 

cheser,  conrey  them  by  a  eommon  recovery,  fine,  or  other 

r  assnranoe  to  trim.    Th&  plaintiff,  therefisre,*  ought  to  have 


(a)  Tit.  Conditions,  (A)(d).   •  (k)  Th.  Condition,  L.  9.  Plesder,  C.  76. 


>- 
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•verred  a  request  to  the  defendant's  son,  as  he  alone  was  .j^. 
eompetent  to  suffer  a  recovery  by  which  the  premises 
could  be  legally  conveyed.  The  defendant  has  only  a 
life  estate;  and  he,  consequendy,  covenanted  that  his 
heir  should  convey,  when  he  was  in  a  capacity  to  do 
so. — Secondly,  as  the  defendant  had  covenanted  to  com- 
plete the  title  by  such  common  recovery,  and  other  as- 
surances as  counsel  should  advise,  the  plaintiff  should  have 
alleged  what  counsel  had  advised ;  and  it  was  most  material 
for  him  to  shew  this,  as  it  was  to  be  done  at  the  expence  of 
the  defendant ;  and  if  the  advice  of  counsel  had  not  been 
taken,  he  might  be  called  on  for  heavy  and  unnecessary 
expences.  And  in  Sicffford  v.  Saiiome  (a),  where  the 
defendant  promised  to  make  the  plaintiff  such  assurance 
of  a  rectory  as  should  be  devised  by  the  plaintiff's  coun- 
sel, Mr*  Justice  Papkat^  said,  that  "  if  the  words  were, 
that  he  should  make  such  an  assurance  as  the  counsel 
of  the  plaindff  should  advise  the  defendant,  there  is  no 
doubt,  but  that  the  counsel  must  notify  it  to  the  defend- 
ant; and  that  if  the  words  were,  as  the  counsel  of  the 
plaintiff  should  advise  him^  there  was  no  doubt,  but  that 
notice  is  only  to  be  given  to  the  plaintiff,  but  that  as  the 
words  there  were,  '  as  by  the  counsel  of  the  plaintiff 
should  be  devised'  which  stood  indiflferent;  he  conceived  it 
was  sufficient  to  be  given  to  the  plaintiff,  and  that  he  should 
give  notice  thereof  to  the  defendant;  and,  therefore,  that 
if  a  promise  be,  that  you  shall  make  such  assurance  as  my 
counsel  shall  advise  you,  I  ought  to  give  notice  who  is  of 
mycounseL" — H^rdfy,  it  was  incumbent  on  the  plaintiff  to 
have  taken  the  first  step  towards  the  suffering  of  the  re- 
covery, and  as  the  estate  necessary  to  make  the  tenant  to  , 
Iixepr4fcipe  was  in  him,  he  should  have  furnished  the  de- 
fendant with  the  names  of  the  demandant  and  tenant,  in 
order  to  put  the  defendant  in  a  condition  to  perform  his 


(«)  Cro.  Blis.  298* 
VOL.  IZ.  p 
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2^^  covenant ;  and  more  especially  so,  as  tbe  defendant's  son 
was  no  party  to  the  deed  by  which  the  premises  were  con- 
veyed. In  Viner's  Abridgment  (a)  it  is  said,  that  if  the 
condition  of  an  obligation  be  to  levy  a  fine  to  the  obligee, 
he  is  not  bound  to  levy  it,  if  the  obligee  does  not  sue  out 
a  writ  of  covenant  against  him;  and  Palmer^s  case  (b)  is 
referred  to  in  support  of  that  doctrine.  So,  in  Watrond 
V.  HiU(c),  where  the  condition  of  a  bond  was,  that  ji.  and 
his  wife  should,  in  Easter  Term  next  after  the  date  of  the 
bond,  levy  a  fine  to  B.: — Lord  Hobart  held,  that  B.  was 
bound  to  sue  out  a  writ  of  covenant  to  have  made  him- 
self capable  of  the  fine;  or  otherwise  the  obligation 
was  not  forfeited.  And  in  Baeoris  Abridgment  (d)  it 
is  laid  down,  that  "  if  a  man  covenants  to  make  further 
assurance,  and  to  do  any  act  or  acts,  &c.  which  shall  be 
devised,  &c.  and  a  note  of  a  fine  is  tendered,  and  he  is  re- 
quired to  acknowledge  it  before  a  judge  of  assisse,  he  must 
acknowledge  it,  though  no  writ  of  covenant  is  depending; 
for  he  hath  covenanted  to  do  every  act ;  and  this  note  of 
a  fine  is  an  act;  and  whether  it  be  well  levied,  or  to  no 
purpose,  is  not  material/'  And  the  case  of  Boulney  v. 
Curfeye  (e)  is  referred  to  in  support  of  that  position. — 
These,  therefore,  are  authorities  to  shew,  that  the  first  act 
towards  levying  a  fine  or  suffering  a  recovery,  must  orig- 
inate from  the  party  who  requires  such  fine  to  be  levied, 
or  recovei7  suffered. — ^With  respect  to  the  cases  which 
have  been  cited,  to  shew,  that  it  was  not  necessary  for  the 
plaintiff*  to  aver  a  notice  of  his  title  in  the  declaration,  they 
are  all  distinguishable  from  the  present,  as  they  were 
either  decided  on  promissory  notes,  bills  of  exchange,  or 
bonds ;  or  came  before  the  Court  on  motion  after  verdict : 
in  which  latter  cases,  it  might  be  implied,  that  notice  had 


(a)  Tit.  Condition,  (Y)  c.  1.  (cf)  Ht.  Conditions,  (P)  5. 

(6)  5  Rep.  127.  (e)  Cro.  Jac.  261.  S.  C.  Moore, 

(c)  HiUton,  48.  910. 
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been  given ;  but  «s  the  qiieeti(»i  in  thb  case  ariees  on  de- 
murrer, no  euoh  impKcation  can  be  raised.  The  AMmjf" 
mo9is  case  in  Popiam,  was  decided  on  a  bond,  and  the 
obligor  was  bound  to  take  notice  of  the  responsibility  he 
had  incurred,  as  he  had  taken  upon  himself  to  do  so  by 
entering  into  the  condition.  And  Reynolds  v.  Davies^ 
and  Skip  v.  Hookf  were  decided  on  pr(»nissory  notes, 
which  were  negotiable  instnmients,  and  the  Court  would 
not  add  the  qualification  of  notice  to  a  promise  which  was 
not  originally  qualified  with  that  circumstance,  as  a  party 
by  indorsing  a  bill  or  note  must  be  assumed  to  undertake 
to  pay  the  sum  therein  specified  according  to  the  tenor  of 
the  note. 

Mr.  Serjeant  BoMonquei  in  reply  was  stopiied  by  the 
Court. 

Lord  Chief  Justiee  BiST.-^Tlris  Is  an  aotkm  brought 
by  the  plaintiff,  against  the  defendant  Jokn  Dymobe^  for 
a  breach  of  covenant;  and  it  is  material,  in  order  to  ena- 
ble us  to  come  to  a  perfect  understanding  of  the  questioni 
to  look  at  the  particular  terms  and  nature  of  the  covenant, 
and  of  die  breach  assigned.-*-It  appears,  that  Charles 
BKche,  the  ancestor  of  the  plaintiflT,  purchased  a  house 
in  the  iSfrattd,  of  iriiich  Lewis  Dymoke,  the  late  champion 
otEngland^  was  tenant  for  life,  with  remainder  to  his 
sons  in  tail  male>  remainder  to  the  use  of  the  defendant 
for  life,  with  remainder  to  his  first  and  other  sons  in  tail 
male.  Blick^  therefore,  haring  cimtracted  for  the  pur- 
chase of  the  fee  in  the  premises,  it  is  clear  that  be  could 
not  have  a  good  or  complete  title  without  a  recovery  be- 
ing suffered.  It  also  appears  on  the  feee  of  the  declara- 
tion, that  Hemry  DymoAe,  the  defendant^  sen,  was  not  of 
age  at  the  time  of  the  purchase,  so  that  it  was  impossiUe 
that  at  that  time  any  effectual  fine  or  recovery  could  have 
been  levied  or  suffered,  to  destroy  the  interest  of  the  te- 

f2 
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1824.^  ntot  in  tail; — BHcke,  then>  having  so  purchased  the  feCf 
and  the  defendant  contracted  to  make  a  good  title  to 
it,  covenanted  for  himself,  his  heirs,  executors  and  ad- 
ministrators, and  for  and  on  behalf  of  his  first  and  other 
son  and  sons,  with  Charles  Blkke,  since  deceased,  his 
heirs  and  assigns,  as  follows,  viz.  *'  that  Letvis  Dymoke  and 
the  defendant,  or  one  of  them,  had  power  to  convey ;  and 
also  that  the  first  son  or  other  heir  male  of  the  body  of 
Lewis  Dymoke,  who  should  first  attain  the  age  of  twenty- 
one,  or  in  default  of  such  first  son  or  other  heir  male  of 
Lewis  Dymoke  attaining  such  age,  the  first  son  or  other 
heir  male  of  the  body  of  the  defendant  first  attaining  the 
age  of  twenty-one  years,  or  such  other  person  or  persons 
as  under  the  uses  of  the  wiD,  or  otherwise,  should  first 
become  legally  competent,  by  common  recovery,  or  other- 
wise, to  complete  a  good  title  to  the  fee  simple  of  the  said 
messuage  and  premises,  should  and  would,  upon  the  re- 
quest of  Charles  Blicke,  since  deceased,  his  heirs  or  as- 
signs, but  at  the  proper  costs  of  Lewis  Dymoke  and  the 
defendant,  by  such  common  recovery,  fine  or  fines,  and 
other  assurances  as  counsel  should  advise,  well  andefiectu- 
ally  convey  and  assure  the  said  messuage  and  premises,  or 
the  reversion  and  inheritance  in  fee  simple  thereof,  unto 
and  to  the  use  of  Charles  Blicke,  his  heirs  and  assigns  for 
ever/'  It  is  then  averred,  that  Lewis  Dymoke  died 
"  without  heir  male ;  and  that  Henry  Dymoke  being  the 
first  son  of  the  defendant  who  attained  twenty-one,  became 
of  age  in  March,  1822;  whereupon  the  plaintiff  requested 
the  defendant,  together  with  Henry  Dymoke,  to  suffer  a 
common'  recovery  of  the  premises,  to  the  use  of  the  plain- 
tiff and  his  heirs;  and  the  breach  assigned  is,  that  the  de- 
feadant  did  not,  when  he  was  so  requested,  or  at  any  other 
time,  together  with  Henry  Dymoke,  suffer  and  cause  Hen^ 
,ry  Dymoke  to  suffer  a  common  recovery,  so,  and  in  such 
manner  in  that  behalf  as  aforesaid,  but  refused  so  to  do.** 
There  is  then  a  furth^  averment,  that  the  plaintiff  re- 
quested the  defendant  to  cause  Henry  Dymoke,  by  a  com- 
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men  recovery,  as  by  counsel  in  that  behalf  was  advised,  .  IBU* 
to  convey  and  assure  the  premises  in  fee  to  the  plaintiff; 
and  a  second  breach,  that  the  defendant  did  not,  when  he 
was  so  requested,  or  before  or  since,  well  and  effectuaDy 
convey  and  assure  the  premises  in  manner  in  that  behalf  as 
aforesaid,  or  otherwise,  but  wholly  neglected  and  refused 
so  to  do. — It  appears,  therefore,  that  the  defendant  cove- 
nanted that  a  recovery  should  be  suffered  at  all  events, 
in  order  to  complete  the  title  to  the  premises,  and  to  con- 
vey the  same  by  such  other  assurances  as  counsel  should 
advise ;  and  the  expence  of  suffering  the  recovery  was  to 
be  paid  by  Lewis  Dymoke  and  the  defendant ;  and  it  ap- 
pears, from  a  further  covenant,  that  if  the  purchaser  re- 
quired, or  his  counsel  advised  any  further  assurances,  the 
costs  of  such  assurances  were  to  be  at  the  purchaser's  ex- 
pence. — ^To  this  declaration  the  defendant  has  demurred 
generally;  and  in  support  of  the  demurrer,  several  objec- 
tions have  been  raised;  but  the  only  one  which  appeared 
to  me  to  be  material  at  the  outset  was,  that  it  was  not 
averred  in  the  declaration,  that  the  defendant  had  received 
notice  that  the  plaintiff  was  the  party  entitled  to  the  be- 
nefit of  the  covenant,  or  that  the  title  to  the  premises  had 
devolved  upon  him  as  heir  of  the  purchaser.  If  we  were 
unassisted  by  the  light  of  former  ages,  I  must  confess  I 
should  have  thought,  that  as  the  plaintiff  was  not  a  party 
to  the  deed  in  question,  but  a  perfect  stranger  to  the  de- 
fendant, he  should  either  have  shewn  his  title,  or  given 
the  defendant  notice  that  he  had  become  possessed  of  such 
an  interest  in  the  premises  as  would  authorise  him  to  call 
on  the  defendant  to  perform  his  covenant  for  causing  a  re- 
covery to  be  suffered.  But  it  has  been  decided  by  a  se-; 
ries  of  cases,  that  it  was  not  necessary  to  shew  any  such 
notice;  and. the  reason  assigned  in  BrenUyY.  Todd  as 
reported  in  Teherton  (a),  and  Alfrey  v.  Blackoarnore  is,  that 
the  notice  forms  no  part  of  the  promise,  and,  therefore, 
need  not  be  alleged;  from  which  it  must  be  inferred,  that 

(0    Page  168. 
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Mi^  if  a  defendant  be  prevented  frotn  perfoittmig  hi*  oovenani 
by  the  act  of  die  pkintifPi  tbe  defendant  mnat  set  it  u^ 
in  hiB  plea;  and  all  d&at  is  neeessary  for  die  plaintiff  to 
shew  is,  that  he  is  within  the  reath  of  the  covenant,  or 
brings  himself  within  the  tenns  of  it,  and  that  the  d^end^ 
ant  has  broken  it*  That  principle  appears  to  have  been 
established  both  hi  this  Court  and  the  Court  of  JESi^V 
Benchf  according  to  the  note^to  which  we  have  been  refiv* 
red  at  the  oondusion  of  the  ease  oi  A^rmf  t.  Bktekm^ 
more  (a).  It  has  been  said,  however,  that  these  decisions 
were  after  verdict,  and  that  the  other  cases  relied  on  for  the 
plaintiff  applied  only  to  bills  of  exohange  or  bonds,  and 
were  consequently  distinguishable  from  the  present ;  and  I 
agree,  that  if  those  decisions  had  proceeded  only  on  diose 
grounds,  the  observation  would  have  been  entitled  to  con- 
siderable weight;  but  that  was  hot  the  foundation  on  which 
the  judgment  of  the  Court  proceeded  m  the  eaae  of  Al^ 
flrey  v.  Blackamore;  on  the  contrary,  the  language  there 
adopted  by  the  Judges  excludes  such  a  suppotttion,  for 
they  did  not  say  that  the  objection  was  made  too  late,  but 
that  the  allegation  of  notice,  which  was  msisted  on,  ought 
not  to  form  part  of,  or  be  alleged  in  the  declaration. — Sup* 
posing,  however,  that  an  averment  of  notice  of  the  plam- 
tiff's  title  was  necessary,  still  the  allegation  of  a  request 
made  to  the  defendant  to  have  the  recovery  suffered,  im* 
pfies  a  notice,  and  is  sufficient  in  itself  to  put  it  on  the  co* 
venai^tor  to  enquire  whether  the  right  of  the  party  making 
the  request  rests  on  any  sound  foundation,  so  as  to  require 
him  to  perform  his  covenant.  I  must  own  that  I  thought 
differentiy  at  first,  but  I  am  bound  to  yield  to  the  reason* 
ing  of  previous  decisions,  and  which,  on  the  whole,  appears 
to  me  to  be  well  founded. — Another  objection,  which  has 
been  raised  to  the  declaration  is,  that  there  is  no  allega- 
tion of  a  request  by  the  plaintiff  to  Hmmf  Dymok^,  the 

(a)  3  Bulit.  327. 
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defendant's  son,  to  suflfer  the  recovery;  but  lihere  ia  not      ^l8g^ 
die  least  foundation  foir  such  an  objection,  because  the 
coYoiBnt  b  not  by  the  son,  but  was  entered  into  by  John 
Dymoke,  the  fitther;  and  the  plaintiff  accordingly  called 
Oft  hhn  to  perform  his  coYenant,  by  procuring  the  con- 
currence of  his  son  to  sufier  the  recovery;  and  as  the  de- 
fendant coYmanled  that  he  should  do  so,  die  plaintiff 
vras  not  bound  to  make  a  request  to  the  son,  but  to  the 
defendant  alone. — It  has  been  iurther  objected,  that  it 
e«^ht  to  have  been  alleged  in  the  declaration,  that  the 
stdfetilig  a  recovery  was  advised  by  counsel,  and  that  the 
defendant  should  have  had  notice  to  that  efifect:  and 
Stafford  v.  BaHame  (o),  has  been  referred  to  in  support 
of  this  objection,  and  although  that  case  can  scarcely  be 
sustained  to  its  full  extent,  yet,  as  to  the  principal  point 
theire  decided,  I  fully  assent,  and  consider  it  as  an  autho- 
tityft    If  a  covenant  be,  that  a  party  shall  execute  such 
assurances  as  counsel  shall  advise,  it  is  necessary  to  shew 
what  assurahces  have  been  advised,  for  if  not,  a  man 
Would  not  know  what  might  be  required  of  him.    Biit  it  is 
enough  for  us  to  say,  that  that  is  not  the  covenant  here.  The  • 
defendant,  a  tenant  for  life,  could  not  grant  a  fee  in  the  pre- 
mises at  the  time  of  the  conveyance  to  the  purchaser.    The 
issue  in  tail  in  remainder  could  only  be  barred  by  a  recovery 
being  afterwards  suffered,  and  which  the  defendant  engag- 
ed should  be  done.  It  was  not  necessary,  therefore,  that  he 
should  have  been  advised  by  counsel  to  do  that  which  he 
had  actually  stipulated  by  his  covenant  to  do,  viz.  that  his 
ibst  son  or  other  heir  male  who  should  first  attun  the  age 
of  twenty-one,  should,  upon  the  request  of  the  purchase*, 
suffet  a  recovery.    A  recovery  was  to  be  suflfered  at  all 
events,  in  order  to  convey  the  premises  eflfectually  to  the 
purchaser,  but  no  more  was  to  be  done  unless  counsel 
b6  advised*    This  appears  to  me  to  be  the  strict  mean- 

(c)  Gro.  m%.  298. 
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jy^  iog  of  the  .bnguage  of  the  coyenant^  and  the  words  1^  m 
counsel.shall  ftdvise/*  do  not  over-iide  the  whole  of  the  4io^  - 
venant,  but  only  refer  to  the  la^t  antecedenti  which  «pplies. 
only  to  a  Btipul^tion  as  to  fiirther  a38uranoes,  aod  not  to  a  rf^ 
covery.  The  Court  must  construe  covenaiitB  cousisteiMlyv 
with  common  sense,  and  I  am  happy  to  arrive  at  the  cw^U/*^ 
sionto  which  I  have  come  in  this  case,  as  the  objections 
which  have  been  raised  are  merely  formal;  and  it  appears 
to  me,  that  the  defendant  hasju)  substantive  answer  to  this 
action;  and  by  deciding  against  him  in  this  instancoi  we 
shall  violate  no  established  nde  of  law,  nor  uifiu^e  <m  «ny  ^ 
previous  decisions.-  Therefore,  on  the  meaning  of  the  whole 
of  the  covenant  as  contained  in  the  deed,  I  am  of  opinion 
that  the  plaintiff  is  entitled  to  jud^ent. 

Mr.  Justice  Park. — I  perfectly  concur  with  my  Lord 
Chief  Justice,  and  with  respect  to  that  part  of  the  dause 
in  the  deed,  which  requires  the  defendant,  on  the  requ^t. 
of  the  purchaser,  to  complete  a  good  title  to  the  premises 
by  such  common  recovery,  fine,  and  other  assurances  UMi 
counsel  should  advise ^  the  latter  words  apply  only  to  as- 
surances, independently  of  the  recovery,  which  was  to  be . 
suffered  at  all  events. 

Mr.  Justice  Buaaoy^H. — My  Lord  Chief  Justice  lias, 
put  the  true  construction  on  the  whole  of  the  covenant  in 
the  deed  on  which  the  present  action  is  founded.  It  is. 
the  constant  course  of  pleading  in  declaring  on  a  covenant, 
to  assign  a  breach  in  the  terms  of  the  covenant,  and  not 
go  further  than  the  deed  itself.  This  the  plaintiff  has 
done,  and  stated  in  substance,  that  he  requested  the  de- 
fendant to  cause  the  recovery  to  be  suffered,  and  that  he 
refused  to  do  so. — ^That  no  allegation  of  the  title  of  Ae 
plaintiff  as  heir  at  law  of  the  purchaser  was  necessary, 
has  been  decided  by  various  authorities,  and  he  was  not 
bound  to  set  out  the  whole  of  the  deed  in  the  declaration. 
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bot  merely  shew  that  the  defendant  was  requested  to  cause  ^1^24. 
the  reeoFery  to  be  sufieredi  in  order  that  the  conveyance 
might  be  completed ; — and  on  hb  refusal  to  do  so,  the  plafai- 
tiff  was  only  bound  to  assign  a  breach  accordingly.  On 
these  grounds,  I  concur  widi  die  Court  in  thinking  that 
there  must  be 

Judgment  for  the  plaintiff.    . 


Rawsok  and  Another,  Asagnees  of  Wilkinson,  a  Bank*    jrnlmiim 
mpt/F.  Haioh  and  Others,  Executrix  and  Executors,     Bh^SS! 

J.  HIS  was  an  action  of  auungmi,  and  brought  by  the  as-     When  a 
signees  of  Wilkinson,  a  banlmipt;  for  goods  sold  and  de-  appt^iJdto 
Ifrered  to  John  Haigh,  the  defendant's  testator,  in  his  life-  "S***,*^-  *  "• 
tmie,  by  WWdnson  before  he  became  a  bankrupt.    The  aocooatt,  in 
defendants  pleaded  the  general  issue.  mer  wu  inter- 

At  the  trial,  before  Lord  Chief  Justice  Gifford,  at  Quild^  TSil^^J^ 
haU,  at  the  Sittings  in  the  last  Term,  no  notice  having  ?'*,"?^"™' 
been  given  of  the  defendants*  intention  to  dispute  the  ooimtry  tor 
tradfaig,  petitioning  creditor's  debt,  or  act  of  bankruptcy;  a  letter  for  Juf 
the  plaintiffs'  evidence  comm^Aced   by  putting  in  the  ^J^^^^f^ 
commission  and  proceedings  against  Wilkinson,  by  which  nddtok  depwc* 
the  trading  was  substantiated ; — but  for  the  defendant  it  he  should  be 
was  insisted  that  there  ihuB  no  sufficient  proof  of  the  act  ^ll^^'li^iii 
of  bankruptcy  on  the  face  of  these  'proceedings.   The  com-  ^«  meandme 

would  nuuLe  pr^ 

mission  of  bankrupt  bore  date  on  the  6th  September,  182S,  ponitto  the  oe- 
and  the  deposition  as  to  the  act  of  bankruptcy  was  dated  nf/"y;  end" 
on  the  17th  of  that  month,  and  was  made  by  one  fFUUam  V"  AffoUowing 

'  -^  day,  he  wrote 

LleweUun,  which,  after  setting  out  the  examinant's  know-  another  letter  to 

^  ^  /.AfromCUMt, 

stating  that  the 
aaeonnt  cunvot  betwfcn  tbem ooold  be  ipeedfly  settled ;— and  a  me&th  aftaiiiaidi  he  wrotea let- 
ter from  Pari$  to  J.  ^  Co,  stating  that  he  was  under  the  necessity  of  remaining  in  FroHee: — Held, 
than  Hie  departhig  the  reohn  and  absence  abroad  befaig  a  eonthiuoui  act,  these  letters  were 
admissible  in  evidence,  and  suflldent  to  establish  an  act  of  baolnruptcy,  by  shewing  the  intent 
with  which  such  titde^  departed. 

(s)  See  S.  C\  1  Carr.  &  Payne's  Ni.  Pri.  Cas.  77. 
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ltt4>^  ledge  of  th^  bankrupt,  and  proving  his  trading  for  the 
spaee  of  four  years  immediately  antecedent  to  the  com- 
missbn,  stated,  that  on  die  Sd  July,  1828,  WUkimm  had 
a  meeting  with  the  efiuninant>  relative  to  some  accounts 
in  which  ffUkbuon  had,  as  the  examinant  understood 
and  believed,  an  interest;  and  that  at  such  meeting  an 
appointment  was  made  for  the  following  morning,  at  eleven 
o'clock,  when  the  accounts  were  to  be  produced,  and  the 
business  relating  thereto  finbhed^  That  on  the  morning 
of  the  3d  Jufyf  the  examinant  went  to  WUldnsovCs  lodg- 
ings, where  th^  appointment  was  to  be  kept,  when  instead 
of  meeting  with  him  he  received  firom  WUUtan  Wilkinson, 
his  brother,  the  following  note : 

*'  My  dear  Sir^ — ^You  will  be  naturally  surprised  to 
hear  of  my  departure^  but  a  letter  from  PhHs  on  ui^gent 
business  is  the  cause.  I  shall  be  back,  I  hope^  in  ten  days ; 
in  the  meantime  I  shall  make  proposals  to  your  son's  ere- 
ditdri,  and  trust  on  my  return  to  find  all  settled*  Piray 
do  not  leave  town  until  you  hear  from  me  from  Caiais. 

Your's  sincerely, 

"  muiatn  LlmeUyn,  Esq.  ■^**^  fTtlkinton. 

"  I  will  write  immediately  to  Messrs  iZ.  and  S*  at  J?m- 
iolf  so  do  not  feel  uneasy  about  them,  or  any  of  your  son's 
friends.  My  brother  will  deliver  you  your  account  current 
with  your  son." 

That  two  or  three  days  afterwards,  the  examinant  re- 
caivtd  the  following  letter  from  fFUkinson : 

''  CalaU,  4ih  Jufy,  182S. 

^  My  d6ar  Sir,— My  blrothet  will  sh&w  the  letter^  I  have 
Written  for  Bristol  and  Tar ki Aire  f  I  hope  you  will  ap- 
prove of  them;  if  you  could  accompany  him  in  the  rounds 
he  is  going  to  make,  you  would,  I  am  sure,  contribute  to 


<« 


The  ezaminimt  concluded  his  depo«ilioii>  by  stating 
his  belief  that  fFUMnsan  did  not  attend  the  appointineiil» 
in  consequence  of  his  apprehension  that  a  writ  had  been 
or  was  about  to  be  issued  against  hlto.— His  Lordship  left 
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get  the  busineas  settled  a  moiaant  the  sooner,  and  then 
your  account  curvsnt  can  be  arranged  in  two  houm  be- 
tween us.  I  am  so  much  tired  with  writing,  that  I  can 
hardly  keep  my  head  up,  so  you  must  excuse  brevity,  par* 
ticularly  as  I  have  to  go  off  to  night  for  Paris, 

Believe  me,  your's  verj  sincerdy, 

"  To  mmam  LleweUyn,  Esq.        **^*<»'rf  WOkinsMr 
Londofu 


The  examinant  Aen  deposed  to  die  signature  of  WiU 
km»m  to  the  following  letter: 

Pari9.  2d  AuguH,  1823. 

"  Gentleiiien,'^A8  some  of  Mr.  XT.  A  Llewellyn*i  credi- 
tors have  threatened  to  make  me  soUy  responsible)  I  am 
mider  the  necessity  of  remaining  in  JPrancef  apprehensive 
dial  some  law-suit,  or  even  arrest^  may  be  instituted  against 
me;  and  I  trust,  gentlemen,  you  will  have  no  objection  to 
grant  me  a  meeting,  bring  perfectly  convinoed  that  a  per- 
sonal interview  will  do  more  towards  the  settling  of  Mr. 
Uewelfyn^M  concerns,  than  can  be  done  by  correspondence. 
As  my  brother  will  most  likely  leave  London  for  France 
before  your  answer  can  reach  him,  I  will  feel  obliged  in 
your  addressing  me  to  the  care  of  Messrs.  OaUgnanif  Rue 
FMenne,  Pttrts^    I  respectfully  remain,  Gentkmeiiy 

Your  obedient  humble  servant, 

To  Messrs.  fT.  and  J.  £.  Sedgwick,  ^^^^*  WUkinem^^ 
Skipion,neaT  Yorksldre. 
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18g4»^  it  to  the  jury  to  say,  whether,  under  the  circumstances, 
WiUrimon  had  c6nunitted  an  act  of  bankruptcy  by  depart- 
ing the  reahn,  with  an  intent  to  defraud  or  delay  his  credit 
tors :  and  they  haring  found  in  the  affirmatire,  a  verdict 
was  accordingly  entered  for  the  pkintiffs  for  S5/«  the 
amount  of  the  goods  deUvered,  but  his  Lordship  re- 
serred  the  defendants  liberty  to  move  to  set  it  aside, 
and  that  a  nonsuit  mif^t  be  entered  instead  thereof,  in 
.  case  the  Court  should  be  of  opinion  that  there  was  not 
sufficient  evidence  in  the  deposition  and  letters  written  by 
WUkbuon,  to  establish  an  a<;t  of  bankruptcy. 

Mr.  Seijeant  Faughan,  having  in  the  last  Term  accord- 
ingly obtained  a  rule  nut,  and  submitted  that  although  Lord 
Chief  Justice  Mansfield,  in  the  case  o(Humphru$  v.  Cog- 
gm%  (a),  had  held  the  proceedings  under  a  commission  to 
be  conclusive  evidence  under  the  statute  49  Geo*  S,  c.  121, 
yet,  in  EHis  v.  Shirley  {b).  Lord  EUenborough  held, 
that  they  were  primd fade  evidence  only,  but  not  conclu- 
sive ; .  and  in  Doe  d.  JUawson  v»  Lieton  (c),  it  was  decided, 
that  where  the  title  of  assignees  only  comes  in  question  inci- 
dentally in  the  course  of  a  cause,  the  commission  must  be 
provedin  the  isame  mode  as  before  the  statute,  althoug|i 
.  no  notice  of  contesting  the  bankruptcy  has  been  given  by 
the  opposite  party.  At  all  events,  the  depositions,  on  the 
face  of  them,  must  be  mifficient  U>  establish  a  dear  and  un- 
equivocal act  of  bankruptcy^  and  if  so,  the  deposition  of 
Llewellyn,  as  coiqpled  with  the  letters  in  this  case,  doe^ 
not  afford  evidence  of  such  an  act. 

On  Mr.  Seijeant  PelPe  being  now  about  to  shew  cause, 
the  Court  called  on  Mr*  Serjeant  Faughan  to  support  his 
rule. 

(«}  1  RoiSb  Bkpley.  Gsa  AM.  .    {h)  3Gsiih|i.425.      (c)  4  Taniit.  741 . 
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He  sttlMBitted  that  there  wms  nothing  on  the  faee  of  X/f*-  vi^^ 
wethfris  deposition  to  shew  that  WUIammt  departed  the 
reafan  with  an  intent  to  defraud  or  delay  his  creditors.  His 
merely  remaining  in  France  was  no  endence  of  such  an  act, 
and  although  in  Woodier^s  case  (a),  it  was  hdd,  that  if  a 
man  went  abroad,  whereby  creditors  were  delayed,  though 
without  an  intention  to  delay  them,  it  was  an  act  of  hatde- 
ruptcy,  yet,  in  later  cases,  the  intention  to  deky  has  been 
deemed  essential  to  constitute  such  an  act.  Although  il  is 
stated  that  WUkmBon  made  ail  appobitment  to  attend  a 
meeting  at  which  certain  accounts  were  to  be  produced; 
yet,  it  does  not  appear  whether  he  was  a  debtor  or  credi- 
tor of  tile  party  with  whom  he  made  the  appmntsaient, 
and  he  might  have  been  a  mere  agent,  as  he  only  stat- 
ed that  he  believed  he  had  an  interest. — ^With  respect  to  the 
letters,  the  first,  so  fiir  from  shewing  that  WWdnsan  went 
to  France  to  delay  his  creditors,  proves  that  he  was  caUed 
out  of  the  country  on  urgent  business.  But  the  letters 
from  Calais  and  PatU^  being  written  after  he  was  out  of 
the  realm,  and  subsequently  to  the  act  complstoed  of, 
form  no  part  of  the  res  gesim;  and  if  the  letter  from 
Paris f  which  was  written  a  month  after  the  departure  of 
WilkimoH  from'  England,  could  be  set  up  as  evidienlce  to 
shew  his  intention  on  leaving  this  country,  it  is  imposrible  to 
draw  any  line  as  to  what  period  of  time,  however  distant, 
such  a  letter  may  be  admitted.  In  Waits  v.  Tkorpe{b), 
it  was  decided  that  entries  made  by  the  bankrupt  in  his 
books  before  the  act  of  bankruptcy,  were  good  evidence 
to  prove  the  petitioning  creditor's  debt ;  so  declarations 
made  by  a  bankrupt  as  explanatory  of  an  act  of  bankrupt- 
cy, must  be  either  before  or  at  the  time  of  the  bankruptcy, 
and  those  subsequent  to  such  act  arie  not  admissible  in 
evidence.  Whether  such  declarations  be  in  vrriting,  or  by 
parol,  they  must  accompany  the  act  of  bankruptcy,  or,  at 
all  events,  if  att^npted  to  be  used  as  evidence  of  the  mo- 

(•)  Bdl.  1^1.  IH  39.  {h)  1  Oimp.  976. 
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li^^*,  ttve  leading  to  gueh  an  act,  as  in  the  ease  of  departing  the 
feefauy  they  must  mdier  be  made  at  the  time  ef  the  depaiv 
ture,  or  ismiediately  acoempanying  sueh  a  transaction. 
A  partj*s  merely  remaining  abroad  does  not  constitute  an 
act  of  bankraptcy,  and  that  ia  about  to  be  femedied  by 
the  statute  idiich  is  now  before  Parliament.  On  these 
greundsy  die  plaintiflfs  were  not  entitled  to  recover. 

Lord  Chief  Justice  Bssr.—*  My  Lord  QiJMl,  who  tried 
this  cause,  reserred  this  question  for  our  oonsiderationv 
eta.  whether  there  was  sufficient  evidence  contained  in  Ae 
deposition  of  Llew^B^t  and  letters  written  by  WWmnmm^ 
toeaftabiishanact  of  bankruptcy  by  the  latter;  anditnow 
appears,  from  his  Iiovdship's  report,  that  it  was  so  left  by 
him  to  the  jury;  if  so,  the  only  point  fbr  us  te  determine 
is,  whether  sufficient  evidence  was  adducedf  on  which  Ae 
jury  were  warranted  in  finding  that  he  had  committed  an 
act  of  bankruptcy ;  if  there  was  not,  we  must  send  the  case 
down  again  for  a  second  trial.-**-But  nn  appKcalien  has 
been  made  for  a  nonsuitt  Now  the  words  of  the  statute  IS 
JB/ia.  9*7,  s.  1,  are  **  If  any  merchant  or  other  person, 
using  or  exercidng  die  trade  of  merehandiae,  shril  depart 
the  realm,  jor  otherwise  absent  himself,  to  the  intent 
Of  purpose  to  defraud  or  hinder  any  of  his  creditors  of 
the  just  debt  of  sudi  creditors;  he  shall  be  reputed, 
deemed,  and  taktn  for  a  bankrupt.*' — ^As  to  whether  a 
person  departing  this  realm  and  going  abroad  with  one  in- 
tention, and  afterwards  remaining  there  with  another,  vis. 
to  defraud  or  delay  his  creditors,  would  constitute  an  act 
of  bankruptey,  it  is  not  necessary  for  us  now  to  determine, 
as  I  am  clearly  of  opinion,  on  the  evidence  before  us,  that 
the  jury  were  not  only  warranted  but  perfectly  right  in 
finding  that  WWnnwn  departed  the  realm  with  an  mtent 
to  delay  his  creditors.  There  is  sufficient  proof  of  that 
fret  to  be  gathered  fipom  the  letters,  if  taken  collectively. 
Theletter  of  the  Sd  July^  which  he  left  atliis  lodgings  at  the 
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tkne  of  his  departure,  and  whidk  was  given  by  bis  brodier  ^^^ 
to  the  person  to  whom  it  was  addressedi  and  whom  he  had 
appointed  to  meet  rektire  to  some  accounts,  in  which 
fFUkmsan  had  an  interest,  and  in  which,  after  speaking  of 
his  sudden  departure,  he  states,  ^*  In  the  meandme  I  shaU 
make  proposals  to  your  son's  creditors,'*  and  adds  by  way 
of  postscript,  **  I  will  write  immediately  to  Messrs*  R.  and 
S,  at  Brisiol,  so  do  not  feel  uneasy  about  them,  or  any  of 
your  son's  friends." — ^This  letter  of  itself  was  sufficient  to 
raise  a  suspicion  in  the  minds  of  the  jury,  as  to  Wilkin$€fn*s 
intent  at  the  time  he  wrote  it,  and  that  his  journey  to 
Paris  was  made  for  the  purpose  of  delaying  his  creditors. 
But  in  the  second  letter  from  Cahis,  dated  on  the  fol- 
lowing day,  and  addressed  to  the  same  person,  he  says^ 
**  If  you  could  accompany  my  brother  in  the  rounds  which 
he  is  going  to  make,  you  would  contribute  to  get  the  busi- 
ness settled  a  moment  the  sooner,  and  then  your  account 
current  can  be  arranged  in  two  hours  betwe^i  us."  This 
letter  clearly  shews  that  fFUkifwm  was,  at  the  time  of  his 
departure,  embarrassed  in  his  circumstances,  and  that  he 
left  the  country,  fearing  hia  creditors  might  act  with  hosti- 
lity towards  him.  The  third  letter,  dated  at  ParUf  on  the 
Sd  August  following,  and  addressed  to  Messrs  Sedgwick, 
contains  the  following  sentence,  "  As  some  of  Mr.  AT.  B. 
Llewellyn's  creditors  have  threatened  to  make  me  solely  re- 
sponsible, lam  under  the  necesnty  of  remaining  in  jF^once, 
apprehensive  that  some  law-suit,  or  even  arrest,  may  be  iii- 
stituted  against  me,  and  which  would  ruin  all  my  hopes  and 
expectations  for  hereafter. '*  Now,  if  these  letters  are  cou- 
pled with  the  fiu^ts  of  his  sudden  departure,  and  his  making 
an  apology  for  so  doing  to  the  person  whom  he  had  appoint- 
ed to  meet,  and  afterwards  writing  to  him  and  to  third  per- 
sons, stating,  that  he  was  under  the  necessity  of  remaining  in 
Prance,  without  saying  in  what  part  of  that  country  he  was 
to  be  found,  was  there  not  sufficient  evidence  to  waarrant  a 
jury  in  finding  that  he  went  abroad  to  avoid  his  creditors  ? 
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]S^^  and  if  so^  it  clearly  amounted  to  an  act  of  bankruptcy.  It 
hasy  however,  been  contended  by  my  brother  FimgAan, 
that  the  two  letters  written  by  Wilkinson  from  Calais  and 
Paris  "were  not  admissible  in  eyidencci  as  they  were  writ- 
ten subsequently  to  his  departing  this  kingdom;  but}  I 
am  clearly  of  opinion  that  they  were  properly  received. 
Besides,  no  objection  was  made  as  to  their  admissibility 
at  the  triali  and  if  there  had  been,  I  feel  no  difficulty  in 
saying  that  my  Lord  Qiffard  would  have  overruled  it* 
Wilkinsan^s  going  abroad  was  of  itself  an  equivocal  act, 
and  requiring  explanation,  and  if  so,  we  must  endeavour 
to  discover  the  motive  with  which  it  was  accompanied, 
and  this  is  generally,  if  not  always,  effected,  by  the  declara- 
tions of  the  party  himself.  This,  therefore,  is  an  exception 
to  the  general  rule  of  evidence,  which  prohibits  a  party 
from  making  declarations  in  support  of  his  own  bankrupt- 
cy or  commission.  It  is  true,  however,  that  this  exception 
must  be  subject  to  limitation,  and  a  line  must  be  drawn; 
therefore,  declarations  made  by  a  party,  or  letters  written 
at  any  subsequent  period,  however  distant  from  the  act, 
cannot  be  admitted ;  but  in  order  to  render  such  declara- 
tions or  letters  admissible,  they  must  be  made  or  written  at 
the  time,  or  durmg  the^continuance  of  the  act,  or  urgency 
of  the  circumstances  under  which  they  are  eUcited^or  sent; 
and  here,  as  the  act  of  bankruptcy  was  a  continuous  act 
from  the  time  of  fFUkinson^s  departure  from  this  country 
for  France f  and  was  confirmed  and  completed  by  his  re- 
mainiBg  there,  and  as  the  letters  were  written  by  him 
during  his  stay  in  that  country,  they  may  be  considered 
as  forming  part  of  one  and  the  same  continuing  act.  I 
am  therefore  of  opinion,  that  the  letters  in  question  were 
properly  received  in  evidence,  and  that  the  jury  were  war- 
ranted in  coming  to  the  conclusion  they  did,  9t>.  thai 
WiUdnson  went  abroad  to  delay  his  creditors.  This  nik 
therefore  must  be  discharged. 
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..  Mr.  .Jikstice  Pabjc. — The  motive  of  the  party  in  de-  }^^ 
pviing  the  reahn  constitutes  an  act  of  bankruptcy,  and 
the  natural  question  to  be  enquired  into  in  such  a  case,  ia, 
i;rhy  did  he  leave  it?  Here,  therefcnre,  it  is  unnecessary 
to  consider  whether  fFilkinsoris  merely  remaining  abroad 
amounts  to  an  act  of  bankruptcy.  But  I  am  perfectly  satisfi- 
e4i  >that  declarations  made  at  the  time  of  departure,  and  . 
during  the  abstnce  of  the  jparty,  are  admissible  in  evidence 
tolhew~the  motive  of  such  departure.  It  has  been  said, 
however,  that  such  declarations  must  either  be  made  at 
the  time,  or  accompany  the  act  done;  to  that,  however, 
I  cannot  assent.  The  Court  is  to  judge  from  all  the  cir- 
cumstances of  the  particular  case  before  them,  and  we  need 
jnot  go  190  ,£ur  as  to  say,  that  declarations  made,  a  n^nth  or 
even  a  shorter  period  after  the  act  was  completed,  might 
be  admitted;  but  here,  there  are  connecting  circumstan- 
ces, and  the  letters  in  question  may  be  considered  as  hav- 
ing'been  written  during  the  continuance  of  the  act  com-, 
plained  of.  I  was  present  at  Lancaster  at  the  trial  of  Bate- 
man  v.  ^^otViy,  and  a  witness  was  called,  who  proved  that 
^  bankrupt  was  arrested  at  Rachdak^  where  he  lived, 
and  carried  to  Manchester j  twelve  miles  off,  on  the  5th 
of  February  f  and  that,  on  the  following  day,  the  bankrupt 
having  been  discharged,  and  returned  home  at  10  o'clock 
fit  night,  the  witness  asked  him  where  he  had  been ;  but 
^r.  Baron  Thon^sanf  who  presided  as  judge,  was  of  opinr 
ion  that  such  evidence  could  not  be  admitted,  and  the  asr 
#ignee8  were  nonsuited;  but  a  rule  having  been  obtaix^ 
far  setting  it  a^de  (a),  on  the  ground  that  any  declaraticm 
Df  a  bankrupt  to  another  person  at  the  time,  explanatory 
of  his  own  act,  was  admissible  in  .evidence,  to  prove  the 
act  of  bankruptcy; — ^the  Court  were  of  that  opinion,  and 
jsaid,  that  if  a  bankrupt  had  been  absent  from  his  home, 
jm  admission  hy  him  that  he  had  beoA  absoad  to  aveidMs 

(a)  5  Term  Rep.  512. 
VOL.  IX.  Q  ' 
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}S^  creditors^  is  good  evideoce;  and  that  as  the  bankrupt 
diere  had  absented  himself  from  home  under  suspicious  dr- 
cumstancesi  for  which  his  reasons  were  asked,  it  was  with- 
out doubt  competent  to  enquire  of  the  witness^  to  whom  he 
communicated  them,  what  those  reasons  were.  So  here, 
the  letteirs  from  the  bankrupt  must  be  taken  as  connected 
with  the  state  of  his  mind  at  the  time  they  were  written, 
and  being  admissible  in  evidence  for  that  purpose,  as  weH 
as  to  shew  the  intent  of  his  departure  from  this  country,  I 
am  clearly  of  opinion,  that  this  case  was  properly  left  to 
the  jury,  and  that  they  have  drawn  a  right  conclusion. 

Mr.  Justice  Burrovgh. — I  was  a  commissioner  of 
bankrupts  many  years,  and  if  the  letters  in  question  had 
been  laid  before  me  as  evidence  of  an  act  of  bankruptcy,  I 
^Quld  have  felt  no  hesitation  whatever  in  receiving  them. 

Rule  discharged  (a). 

(«)  See  Wmnur  v,  Barh^r,  HoU's  N.  P.  C.  176;  Mmh  v.  Meager, 

1  Stafk.  N.  P.  C.  353. 


'  Hall  r.  SmxH  and  five  Others. 

ilfi^  2S(A.  BiLLINOTON  V.  SaME. 

cierkf  tocom-  1  HESE  were  actions  on  the  case,  and  the  plaintiff.  Sail, 
pdntSTISS^.  ^  apprentice  to  Billington,  a  surgeon,  declared  that  on 
!S?^*tnd  ^^  ^^  December,  1822,  the  defendants  dug  a  deep  ditch 
CTtr^^A    in  Natngation  Street,  Birmingham,  in  the  county  of  fFar^ 

public  works, 

tie  not  IkUe  in  damages  for  an  iijury  occasioned  by  the  negligence  of  tliose  persons  whom  tiiey  em- 

gratimoiisly  for  the  public,  for  the  consequence  of  any  act  which  he  was  authorised  to  do,  and 
which,  so  for  as  he  is  ooocemed,  is  done  with  due  care  and  attention,  and  that  such  a  penonisnot 
answeiable  for  the  negOgeot  execution  of  an  order  properly  giren  to  others. 
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wick,  and  placed  a  quantity  of  rubbuh  near  the  samej  and 
left  the  same  without  any  guard,  fencCf  light,  or  signal,  on 
the  night  of  that  day ;  and  that  the  plaintiff  not  knowing 
thereof,  whilst  riding  acrosa  the  same  street,  fell  into  the 
ditch  with  great  force^  whereby  bis  thigh  was  broken, 
and  horse  ii^ured.    The  defendants  ple9ded  the  general 


19^4. 


At  the  trial,  before  Mr,  Bai^on  Garrow,  at  the  last  Sum- 
mer Assises  at  Warwick,  it  appeared  that  three  of  the 
defendikits,  «ts.  Smith,  Arnold,  and  Hainei,  were  clerks 
to  certain  conmiissioners  appoint^  by  act  of  parliament 
for  lighting,  paving,  and  watching  the  town  of  Birming' 
ham{a) ;  that  the  fourth  defendant,  of  the  name  of  Norton, 
was  a  sunreyor  to  the  commissioners;  the  fifths  named 
Khnberley^  was  the  contractor,  or  person  who  undertook 
lo  do  certain  work  under  the  direction  of  the  three  first 
named  defendants ;  and  the  sixth,  HoUier,  was  a  labourer 


(a)  53  Om.  3,  e.  cxiiL  By  th« 
B7tli  6e<!tion  of  which  it  15  enact- 
ed, ''  that  the  commifiiiaDen  to  be 
appdn^  under  that  act,  shall 
and  may  sue  and  be  sued,  and 
take  all  bonds  and  securities,  in 
the  name  or  names  of  their  trea- 
surer or  treasurers,  clerk  or  clerks 
for  the  time  being,  to  be  appoint- 
ed under  that  act;  and  that  no 
adioB  4>r  suit,  whidi  may  be 
brought  by  or  agunst  the  said 
commissionen,or  any  of  them,  in 
relation  to  that  act,  In  the  name 
of  their  treasurer  or  treasurers, 
elerk  or  clerks,  shall  abate  or  be 
discontinued  by  the  death  or  re- 
moval of  such  treasurer  or  trea- 
surers, clerk  or  clerks,  or  by  the 
act  of  him  or  them,  witiianit  the 
consent  of  the  said  commisnon- 
ers,  as  the  case  may  be,  but  the 


treasurer  or  treasurers,  clerk  or 
clerks  for  the  time  being,  shall 
always  be  deemed  plaintiff  or 
plaintiffs,  defendant  or  defendants, 
in  every  action  or  suit,  as  the  case 
may  be;'^ProTided  always,  that 
all  and  every  such  treasurer  or 
treasurers,  clerk  or  clerks,  shall 
be  reimbursed,  out  of  the  monies 
to  be  raised  by  virtue  of  that  aet, 
all  such  costs,  damages,  or  ex- 
pences,  as  he  or  they  shaD  be  put 
unto,  or  become  charged  or  charg- 
able  with,  H;^,  iCason  of  Us  or 
thdr  being  so  made  plaintiff  or 
defendant,  or  plaintiffs  or  defend- 
ants as  aforesaid ;  provided  that 
the  said  action  or  defence  shall 
be  prosecuted,  carried  on  and 
ooDliBned,  witii  the  consent  of 
the  said  commissioners,  as  the 
case  9iay  be. 
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employed  by  Eimberley,  It  also  appeared,  that  in  Decern- 
ber,  1822,  a  deep  ditch  or  tunnel  was  dug  in  the  street 
named  in  the  declaration,  under  the  authority  of  the  BtT' 
ndngham  act,  that  a  quantity  of  rubbish  was  placed  at  the 
sides  thereof,  and  that  it  was  left  open  without  any  fence  or 
light  by  night  to  prevent  passengers  from  falling  in.  The 
plaintiff  having  proved  the  injuries  he  had  sustained  as 
alleged  in  the  declaration,  the  jury  found  a  verdict  against 
all  the  defendants  except  Hollier,  who  was  at  work  in  the 
ditch  at  the  time  the  accident  happened,  with  60/.  dama- 
ges, in  the  action  brought  by  HaU;^and  twelve  guineas  in 
that  instituted  by  Billingtan. 

Mr.  Serjeant  Pell,  in  the  last  JUichaelmas  Term,  obtaii>- 
ed  a  rule  nisi,  that  this  verdict  might  be  set  aside,  and  a 
nonsuit  entered,  or  a  new  trial  granted ;  on  the  ground 
that  the  commissioners  appointed  by  the  statute,  and  tho^e 
acting  under  them,  being  in  the  execution  of  a  public 
duty,  were  not  answerable  in  damages  to  the  plaintiff,  un- 
less the  injury  he  complained  of  was  occasioned  by  pro- 
ceedings under  their  immediate  direction  and  superintend- 
ance :  and  he  relied  on  the  case  of  Harris  v.  Baker  (a), 
where  the  trustees  of  a  public  road,  who  were  empowered 
and  required  by  act  of  parliament  to  place  lamps  along 
the  road,  if  they  should  think  necessary,  and  to  make 
contracts  for  the  cleansing  of  the  road,  and  to  take  a  night 
toll  for  the  purpose  of  enabling  them  to  light  and  watch 
the  same,  were  held  not  to  be  liable  in  an  action  on  the 
case  for  an  injury  suffered  by  an  individual  in  crossing 
the  road  at  night,  by  falling  over  a  heap  of  scrapings 
left  on  the  road  side,  after  cleansing  the  road,  without  any 
lights. 

Mr.  Serjeant  Vaughan,  on  a  former  day  in  this  Term, 

(a)  4  Mau.  &  Selw.  27. 
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ahewed  cauae^  and  sufamittedf  that  although  HotUerwas  at  ,188^ 
work  on  the  spot  at  the  time  of  the  accidenti  yet,  as  he  was 
the  actual  tort-feasori  the  plaintiff  was  clearly  entitled  to 
a  verdict  against  him.  It  must  be  admitted,  that  Kimber- 
Iqf  and  Norton  were  liable  as  contractor  and  surveyor, 
and  so  are  the  three  defendants  who  acted  as  clerks  to  the 
commissioners,  although  it  is  said,  that  as  they  acted  un- 
der a  public  body,  they  cannot  be  rei^onsiMe;  but  unless 
they  are  ^  be  so  deemed,  the  public  will  be  without  re- 
medy for  any  mischief  which  may  be  occasioned  even 
by  the  grossest  negligence.  *Here,  a  ditch,  four  feet  in 
width,  and  seven  in  depth,  was  left  open  and  unprotected 
in  one  of  the  public  streets  of  Birtningham,  without  a 
lamp  or  light  to  protect  passengers  during  the  night.  In 
Jones  V.  Bird  (a)  it  was  held,  that  commissioners  of 
sewers  and  persons  working  by  their  order,  in  the  course 
of  the  necessary  repair  of  a  sewer  in  the  neighbourhood  of 
houses,  are  bound  to  take  all  such  proper  precautions 
for  securing  them,  and  to  shore  them  up  if  necessary,  as 
skilful  persons  would  do ;  and  Mr.  Justice  Bayley  there 
said  (£),  **  it  is  contended,  that  the  defendants  are  protect- 
ed, if  they  acted  bond  fide,  and  to  the  best  of  their  skill 
and  judgment.  But  that  is  not  enough;  they  are  bound 
to  conduct  themselves  in  a  skilful  manner ;  and  the  ques- 
tion was  most  properly  left  to  the  jury  to  say,  whether 
the  defendants  had  done  all  that  any  skilfiil  person 
could  reasonably  be  required  to  do  in  such  a  case  :'*  and 
Lord  Chief  Justice  jibboU  (c)  said,  that  '^  he  stated  at 
the  trial,  that  the  commissioners  of  sewers,  and  their 
agents,  when  repairing  sewers  in  the  neighbourhood  of 
houses,  were  bound  to  take  all  proper  precaution  for 
their  security.''  Although  in  Sutton  v.  Clarke  {ft)  it  was 
held,  that  trustees  of  a  turnpike  road,  having  acted  to  the 

(«)  dBsrii.  &  Aid.  837.  (&)  Id.  845.  (r)  Id.  844. 

(rf)  1  Manh.  429.  S.  C,  6  Taunt.  29. 
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^ti^  best  of  their  dkilli  and  with  the  be#l  advice  in  cutting  a 
drain^  were  not  answerable  for  a  damage  which  had  ac« 
orued  thereby,  yet  the  judgment  of  the  Court  proceeded 
on  4ihe  ground  that  there  was  no  pretence  for  imputing 
negligence  to  the  defendants : — but  in  a  ease  of  negligence, 
the  party  is  liaUe,  although  he  maybe  a  member  of  a  pub- 
lic body.  In  Maithews  ▼.  HkB  West  London  Water^workB 
Company  (a),  Lord  EHknborough  held,  that  an  action  on 
the  case  might  be  maintained  against  an  incorporated 
Gompanyi  where  workmen,  employed  by  persons  who  con- 
tracted with  the  company  to  lay  down  pipes  for  conduct- 
ing water  through  a  public  street,  did  the  work  in  a  neg* 
ligent  manner,  whereby  an  individual  passing  along  the 
street  received  an  injury. 

[Lord  Chief  Justice  Best. — ^In  that  case  the  defendants 
were  an  incorporated  body,  under  an  act  of  parliament, 
created  for  their  owp  profit  and  beuefit ;  and  not  trus- 
tees for  the  public] 

InBtuhY.  Sieimnan{b),  where  the  defendant  having 
purchased  a  house  by  the  road-side,  contracted  with  a  sur- 
▼eyor  to  put  it  in  repair ;  and  a  carpenter  having  a  contract 
under  the  surveyor  to  do  the  whole  work,  employed  a  brick- 
layer under  him,  and  he  again  contracted  for  a  quantity  of 
lime  with  a  Ume-bumer»  by  whose  servant  lime  was  laid 
in  a  road,  by  which  the  plaintiff's  carriage  was  overturned ; 
it  was  held)  that  the  owner  of  the  house  was  answerable 
for  the  damage  the  plaintiff  had  sustained.  The  case  of 
HatriM  v.  Baker  is  distingubhable  from  the  present,  as 
^e  trustees  were  not  bound  by  the  act  under  which  they 
were  appointed  to  provide  any  lamps  for  lighting  the  road ; 
and  Lord  EUenborough  there  said  (c), "  that  if,  by  omitting 
to  put  up  lamps  where  it  was  necessary,  they  were  guilty 

(a)  3  Gunp.  403. 
(h)  1  Bod.  &  Pul.  404.  {e)  4  Man.  &  Sdw.  29. 
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of  a  breach  of  puUic  dutyi  they  might  be  indieted  for  it." 
Here,  tooy  the  commiMiQDers  were  empowered  to  pave 
the  streets,  and  cut  drains  and  sewers  under  them»  by 
▼irtue  of  the  dOth  section  of  the  act  (n);  and  if  so,  the  right 
of  sofl  was  in  them,  and  th^  are  responsible  for  the  neg- 
ligence of  their  clerks  or  servants  in  conductmg  the  work 
in^piestion. 


iaa4 


Mr.  ScojeaQt  PeU  in  support  of  the  rule,  admitted,  that 
the  verdict  must  stand  as  against  Kimberley  and  Norton, 
but  contended  that  the  three  first  named  defendants,  as 
clarks  to  the  commissioners,  could  not  be  liable  to  the  plain- 
tiff either  on  principle  or  authority;  and,  consequently,  that 
they  were  entitled  to  have  a  verdict  entered  for  them.  Per- 
sons acting  gratuitously  in  the  execution  of  a  public  duty 
must  be  protected,  rather  than  a  private  individual;  and 
here  the  {daintiff  was  not  deprived  of  his  remedy,  as  he  has 
obtmned  a  verdict  against  the  surveyor  and  the  person  who 
aetuaDy  contracted  for  the  work,  and  who  alone  are  respon- 
sible for  the  injury  he  has  sustained  through  their  negli- 
gence or  want  of  caution.  But  this  case  must  be  decided 
on  the  principle  of  Harris  v.  Bakery  where  Lord  Ellen- 
borough  said,  ''  that  to  hold,  that  every  trustee  of  a  road 
was  liaUe  in  damages  for  such  an  accident  as  occurred  in 


(«)  By  which  it  is  enacted,  that 
'*it  shall  be  lawfdl  for  the  com- 
ailanonen,  from  time  to  dme» 
to  cause  the  several  streets,  lanes, 
and-  other  public  passages  and 
places  within  the  town  of  Bir- 
mkiffkmm,  both  in  the  eanriage- 
wiqrs  sad  footways,  to  be  paved, 
pitched,  flagged,  repured,  reliud, 
amended,  and  altered,  and  the 
sttd  streets,  lanes,  &c.  to  be 
cleansed  andfighted,  and  gutters, 
sinks,  dnuns*  sewers  and  water- 


courses to  be  cut  or  made  in, 
through,  or  under  any  of  the  said 
streets,  lanes,  &c.  and  any  of  the 
gutters,  mnks,  &c.  already  made 
therdn,  to  be  opened  or  widened, 
and  the  form  or  course  thereof 
altered,  and  the  ground  of  any 
of  the  said  streets,  lanes,  &c.  to 
be  raised,  lowered,  or  altered  in 
such  manner  as  the  said  commis- 
sioners  shall  think  expedient  or. 
proper,  according  to  the  true  in- 
tent and  meaning  of  the  act." 
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that  case,  would  be  going  further  than  any  case  warrants.*^ 
And  Mr.  Justice  LeBlane  observed,  that "  in  Bush  v.  Siein- 
man,  thelimebumer  s  servant,  who  committed  the  nuisance 
from  which  the  injury  arose,  was  considered  aa  being  in 
the  employment  of  the  owner  of  the  house,  and  working 
for  his  benefit;  and  that  the  owner  was  bound  to  see  that 
those  employed  by  him  did  not  commit  any  nuisance*** 
Here,  however,  the  defendants  acted  as  clerks  to  a  public 
body,  and  in  the  execution  of  a  public  duty  imposed  on 
them  by  virtue  of  an  act  of  parliaments 

Cur.  adv.  vuii* 

Lord  Chief  Justice  Best  now  delivered  the  judgment 
of  the  Court  as  foUows : — This  was  an  action  on  the  case 
brought  by  two  different  plaintiffs  against  the  same  de- 
fendants, and  under  similar  circumstances.  The  same  de- 
cision  wiU  therefore  be  applicable  to  both ;  and  although 
we  felt  little  or  no  difficulty  at  the  time  of  the  argument, 
yet,  as  it  embraced  a  question  of  general  importance,  and 
tended  to  affect  a  most  useful  body  of  the  comuMiiuty,  we 
thought  it  fit  to  consider  the  point  before  we  gave  our  ul- 
timate opinion.  The  action  was  instituted  against  the 
defendants  for  their  .having  negligaitly  left  a  ditch  or 
tunnel  open,  by  reason  of  which  the  plaintiff  JSTa//  fell  into 
it  and  was  injured.  The  jury  found  a  verdict  for  HoUier, 
and  against  all  the  other  defendants*  As  to  Nertou  and 
Kimberley,  it  is  admitted,  that  the  verdict  found  against 
them  must  stand.  The  question  therefore  to  be  decided 
by  us,  is,  whether  Smith,  Arnold,  and  Haines  are  to  have 
a  verdict  entered  for  them,  they  being  clerks  to  the  com* 
missioners  for  paving,  lighting,  watching,  cleansing,  and 
otherwise  improving  the  town  of  Birmingham,  under  the 
authority  of  an  act  of  parliament  52  Geo.  3,  c.  cxiii.  The 
87th  section  of  which  directs,  "  that  the  commissioners 
appointed  under  the  act,  shall  and  may  sue  and  be  sued 
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in  the  name  or  names  of  the  treasurer  or  treasurei'Sy  derk  ,  j^^. 
or  clerks  for  the  time  heing."  And  the  same  section  pro- 
▼ideSf  "  thut  the  treasurers  or  clerks  shall  be  reimbursed, 
out  of  the  monies  to  be  raised  by  virtue  of  the  act^  all 
such  costSy  damages,  or  expences  as  they  shall  be  put  to 
by  reason  of  their  being  so  made  plaintiffs  or  defendants." 
Thn  action  is  not  maintainable  against  these  three  defend- 
ants as  clerks,  (if  the  act  had  not  contained  that  clause), 
unless  it  could  have  been  supported  against  the  comnus- 
sioiiers  themselves.  It  was  not  disputed  that  they  were 
not  authorised  by  the  act  to  order  the  tunnel  to  be  made, 
which  occasioned  the  injury  to  the  plaintiff.  No  negli- 
gence was  imputed  to  the  commissioners  or  their  clerks. 
They  had  ordered  the  tunnel  to  be  made,  and  left  the  mak- 
ing of  it  to  the  defendants  Norton  and  Kimberley^  the  for- 
mer of  whom  was  the  surveyor,  and  the  latter  the  under- 
taker of  the  work.  The  accident  happened  to  the  plaintiff, 
from  these  persons  not  putting  up  rails,  and  not  leaving 
lights  during  the  night,  to  prevent  persons,  passing  along 
the  street  in  which  the  tunnel  was  made,  from  fidling  into 
it.  These  commissioners  are  charged  with  the  execution 
of  a  public  duty,  for  the  performance  of  which  they  re- 
ceive no  emolument  or  advantage.  They  must,  of  neces- 
sityi  employ  such  persons  as  Norton  and  Kimberley  to  do 
all  works  which  the  act  of  parliament  requires  to  be  done,* 
and  the  commissioners  cannot  be  expected  continually  to 
watth  ovef  such'  persons,  whilst  employed.  We  are  there- 
fore of  opibion,  that,  under  these  circumstances,  the  com- 
missioners are  not  responsible  for  die  accident  that  has 
happened,  and  that  the  action  cannot  be  maintained  against 
their  clerks;  but  the  party  iiyured  must  have  his  remedy 
against  the  agents  of  the  commissioners,  viu^  Norton  and 
Kimberleyf  by  whose  negligence  the  injury  was  occasioned. 
It  may  be  observed,  howiever,  that  the  clerks  are  to  be  reim- 
bursed, out  of  the  money  to  be  rabed  by  the  act,  all  costs 
and  damages  they  may  be  put  to  by  reason  of  their  being 
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i^^  made  plaiatiflBr  or  defendants;  but  suppoae  the  monies 
raised  under  the  act  should  be  deficient,  then  these  clerks 
must  pay  such  damages  and  costs  out  of  their  own  funds; 
and  it  would  be  difficult  to  find  any  person  from  vhcnn  the 
clerks  could  obtam  the  re-payment  of  what  they  should  haye 
paid.  If  commissioners,  under  an  act  of  parii amwt,  order 
smnething  to  be  done  which  is  not  withm  the  scope  of  their 
authority,  or  are  themselves  guiky  of  negligence  in  doing 
diat  which  they  are  empowered  to  do,  they  may  be  liaUe 
to  an  action,  but  they  are  not  answerable  for  the  mn** 
conduct  of  those  -]>er8on8  whom  they  are  ob%ed  to  en^ 
ploy.  If  the  doctrine  ofregpondeai  ntperiar  were  apjAed 
to  such  commissioners,  who  would  undertake  any  of  those 
various  offices  by  which  much  valuable,  yet  unpaid  ser- 
vices are  tendered  to  the  country?  Our  public  roads  are 
formed  and  kept  in  repair,  our  towns  paved  and  lighted, 
our  lands  drained  and  protected  from  inundatian,  our  in* 
temal  navigation  has  been  improved,  ports  have  been 
made  and  are  kept  in  order,  and  many  other  pubHc  works 
are  conducted  by  commissioners,  who  act  spontaneously  and 
gratuitously.  Such  commissioners  will  act  no  longer,  if 
they  are  to  be  considered  as  liable  to  make  amends  from 
dieir  own  fortunes,  for  the  conduct  of  such  persons  as 
must  be  employed  under  them.  It  is  much  better  that  an 
individual  injured  by  the  act  oran  agent,  should  endure  an 
injury  unredressed,  .than  that  the  zeal  of  the  most  useful 
members  of  the  community  should  be  checked,  by  subject<> 
ii^  them  to  responsibility  for  the  acts  of  agents  from  whose 
services  they  derive  no  benefit,  and  who  are  seldom  under 
the  immediate  control  of  their  employers,  whilst  they  are  ei»- 
gaged  on  Uie  works  they  are  <»dered  to  carry  on.  The 
commissioners,  taking  the  advice  of  their  surveyors  or  en- 
gineers, are  to  direct  what  tunnels  or  other  works  axe  to  be 
made.  Few  commissionerB  know  how  such  works  should 
be  executed;  they  ought  not,  therefore,  to  be  answerable 
for  an  imperfect  execution  of  them,  nor  can  it  be  expected 
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that  they  shall  attend  day  by  day,  to  see  that  proper  p»e*  w^ 
caotiona  are  taken  against  accidents,  or  get  op  in  the  ni^t 
to  see  that  lights  are  burning  to  warn  passengers  of  thdr 
danger  frt)m  temporary  obstructions  in  the  roads.  If,  by 
taking  their  c^ce  of  commissioners,  they  have  not  under<^ 
taken  the  performance  of  these  duties,  idth  what  justice 
can  they  be  charged  with  the  consequences  of  the  neglect 
of  them?  The  maxim  of  reapondeai  superior  is  bottomed 
OB  this  principle,  that  he  who  expects  to  derive  adtantage 
from  an  act  which-  is  done  by  another  for  him,  must  an- 
swer for  any  ii^ury  which  a  third  person  may  sustain 
from  it.  This  maxim  was. first  applied  to  public  officers 
by  the  statute  of  fFesimimfer  2,  c.  11,  from  the  words 
of  which  statute  it  is  taken :  **  Si  auias  gaoke  nan  habeai 
per  puHl  jusHideiur  eel  unde  sohat,  respondeat  superior 
suuSi  ftti  cusii^iam  kujusmodi  gaoles  sUn  commuU.^ 
The  terms  of  the  statute  of  Westminster  S,  embrace  only 
those  who  delegate  the  keeping  of  gaols  to  deputies, 
and  were  intended,  as  Lord  Coke  UjHb  us  (a),  to  apply  to 
those  only,  who,  having  the  custody  of  gaols,  of  freehold 
or  inheritance,  commit  the  same  to  another  that  is  not 
sufficient.  The  principle  of  the  statute  has,  however^ 
since  been  extended  to  sheriffs,  who  are  responsible  for 
the  acts  of  their  under-sheriffs  and  bailiffi»  but  it  has  not 
been  applied  to  any  other  public  officer.  Although  the 
office  of  ahersffs  is  now  a  burthensome  one,  yet  they  are 
entitled  to  poundage,  and  other  incidental  fees,  for  acta 
done  by  their  officers,  which  in  old  time  might  have  been 
a  just  equivalent  for  their  responsilnlity.  In  Boufcker  r* 
3/oidstrom  (ft),  Mr.  Justice  Lawrence  mentions  the  case 
of  the  captain  of  the  Mussel  man  of  war,  who  was  held 
answerable  for  the  act  of  one  of  the  lieutenants,  who  had 
the  command  of  the  watch,  in  running  down  an  Indianum, 
whikt  the  captain  was  asleep  in  his  cabin.    When  or  by 

(s)  2  last  382.  (6)  1  Taunt.  569. 
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whom  that  case,  was  decided.  I  do  not  know;  but  it  is 
supported  by  no  other  decision  that  I  am  aware  of^  and  its' 
authority  is  shaken  by  the  judgment-  of  the  Court  in  the 
case  in  which  it  is  cited*.  The  actions  in  the  cases  of 
Leader  v.  Moxan[d)^  Jones  v.  Bird  {b),  and  The  British 
Plate  Qiass' Company  v.  Meredith  {c\  were  not  brought 
against  the  commissioners,  but  against  those  who  did  the 
acts  complained  of.  In  the  case  of  Jones  ▼•  Bird,  I  ad- 
verted to  that  circumstance  as  distinguishing  it  from  Sut- 
ton V.  Clarke  (cf).  If  the  counsel  who  advised  the  bring- 
ing these  actions  had  thought  they  could  have  been 
maintained  against  the  commissioners  who  gave  the  orders 
for  the  works  that  occasioned  the  injuries  to  the  plaintifis^ 
such  commissioners  would  have  been  included.  Se/motti 
v.  Bumstead  {e)  is  also  distinguishable  from  this  case ;  there, 
the  negligence  was  brought  home  to  the  oommissioners  of 
the  lottery,  who  were  the  defendants,  and  they  were  com- 
pensated for  their  services,  and  were  bound  to  pay  due 
attention  to  their  duty.  Here,  however,  the  commissioners 
had  authority  to  make  the  works  and  trench  in  question, 
which  occasioned  the  damage  to  the  plaintiff.  '  The  Bri- 
tish Plate  Glass  Company  v.  Meredith,  already  referred 
to,  shews  that  no  action  Qould  be  maintained  against 
them  for  what  they  are  authorised  to  do,  although  an  indi- 
vidual might  sustain  an  injury  from  what  had  been  done. 
The  passage  into  the  plaintiff's  premises  in  that  case  was 
rendered  impassable  with  carts,  by  the  raising  of  a  pave- 
ment by  the  order  of  the  commissioners :  and  Lord  Ken- 
yon  said,  '^  if  this  action  could  be  maintained,  every  turn- 

*  yiehoUon  v.  Mounts^,  (15  and  whidi  was  decided  entirely 

East,  384),  is  the  exact  convene  upon  the  merits, 
of  that  case,  which  is  referred  to         (a)  2  Sir  W.  BL  924. 
by  Mr.,  now  Lord  Chief  Justice         W  6  Bam.  &  Aid.  844. 
Abbott,  in  his  argument,  as  the         (c)  4  Term  Rep.  794. 
case  of  Webb  v.  Drake  tried  be-         (d)  1  Marsh.  429. 
fore  Mr.  Justice  Buller,  in  1779,         (e)  6  Term  Rep.  646. 
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pikeacty  paving  act,  and  navigation  act  would  give  rise  j^^ 
to  an  infinity  of  actions.  The  parties  ai^  without  reme- 
dy, provided  the  commissioners  do  not  exceed  their  juris- 
diction.**  In  Sutton  v.  Clarke ^  the  defendant,  as  a  trustee 
under  a  turn  juke  act,  who  was  duly  authorised  to  ^ake 
a  drain,  had  ordered  it  to  be  cut  in  an  improper  iR^Bflhef; 
he  had  however  given  such  order,  after  havii^  taken  the 
best  advice  that  could  be  obtained.  Lord  Chief  Justice 
Qibbs  considered  that  circumstance  as  distinguishing  the 
case  from  that  of  the  British  Plate  Olass  Company  v.  ilfe* 
rediih,  where  what  was  done  could  not  be  done  in  any 
other  manner  than  that  in  which  it  was  done ;  but  still  his 
Lordship  and  the  rest  of  the  Court  held,  that  as  the  de- 
fendant had  acted  according  to  the  best  of  his  judgment, 
and  with  the  best  advice,  he  was  not  answerable  for  the  in- 
jury;  and  he  added,  (a)  ^'  this  case  is  perfectly  unlike  that 
of  an  individual  who  makes  an  improvement  in  his  own 
land,  from  which  an  injury  accrues  to  another ;  such  per- 
son must  answer  for  the  injury,  because  he  was  acting  for 
his  own  benefit.**  In  Harris  v.  Baker  (b),  the  clerk  to 
commissioners  for  making  a  road,  under  an  act  which  con- 
tained a  clause  directbg  actions  to  be  brought  against 
auch  clerk  for  acts  done  by  the  trustees,  was.holden  not 
to  be  liable  to  an  action  for  an  injury  sustained  in  conse- 
quence of  heaps  of  dirt  being  left  by  the  side  of  the  road, 
and  no  lights  being  placed  to  enable  persons  to  avoid  such 
heaps.  In  that  case,  as  in  the  present,  there  was  great 
negligence  in  those  employed  by  the  trustees. — From 
these  cases  I  collect,  that  the  law  recognizes  the  principles 
which  I  ventured  to  state  were  founded  in  sound  policy  and 
justice,  and  therefore  that  no  action  can  be  maintained 
against  a  man  acting  gratuitously  for  the  public,  for  the  con* 
sequence  of  any  act  which  he  was  authorised,  to  do,  and 

(a)  I  Marsh.  440,  {h)  4  Msu.  &  Selw.  27. 
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i^t"  whicb^  as  far  as  he  is  conoenied^  is  done  with  doe  care 
and  attention,  and  that  such  a  person  is  not  answerable 
for  the  negligent  execution  of  an  order  property  given  to 
others.  We  are  therefore  of  ofHtiknii  that  a  verdict  must 
be  ^tered  for  the  three  defendants,  Smiih,  Untold,  and 
HaLil^^  and  for  the  phiintiffs,  agamst  Norton  and  Kim*' 
bethjf  alone. 

Verdict  entered  accordingly  (a). 

{•)  See  BmdUm  v.  Cirowiker,  ^  Barn,  k  Oren.  703.  S.  C.  4  Dow.  & 

Ryl.  195, 


JSSrSth.  Hill  V.  Saunders  (a). 

Intn  acdon  1  HIS  was  an  action  of  covenant.  The  declaration  stat- 
wn^J^lo^  ed,  that  on  the  14th  March,  1818,  by  a  certain  indenture 
rent,  on  an  in-  then  made  between  the  plaintiff  and  Nancys  his  then  wife, 

denture  by  hut-  ^  i    <• 

bend  and  wife,  now  deceased,  of  the  one  part,  and  the  defendant  of  the 
of  the^fe,  (ac-  o^^®'  pBit,  the  said  plaintiff  and  Nancy  his  said  then  wife 
oDiding  to  die    did  demise,  lease,  Set  and  to  farm  let,  unto  thedefendant,  cer- 

proviBoni  of 

the  lutute  33  tain  pieces  or  parcels  of  land,  ^th  the  appurtenances,  par- 
a.  8),  the  de-'  ticularly  mentioned  and  described  in  the  said  indenture,  si- 
Uiattibeh^l!!b^d  tuate,  lying  and  beuig,  in  the  parish  of  Hanbury,  in  the 
Sb^ *"decMjed  ^^""^^y  ^^  ff^orcester;  to  hold  the  said  pieces  or  parcels  of 
demifed  the        land  with  the  appurtenances,  unto  the  defendant,  his  exe- 

pfemises  to  the 

defendant  for  twenty-one  years,  and  that  he  covenanted  to  pay  rent  to  the  husband  and  wife,  and 
hein  of  the  wife ;  that  the  wife  died,  and  that  after  her  deceaee,  rent  became  due  to  the  hwband. 
Plea,  tliat  die  hnaband  never  had  any  thing  in  tlie  premises  but  in  right  of  his  wife,  whose  estate 
tiiey  were,  and  that  she  died  before  die  rent  became  due,  witliout  inue,  and  that  her  heir  had 
threatened  to  ejeet  the  defwidant  unless  he  would  attorn  and  become  tenant  to  laim,  and  that  lie 
was  accordingly  ob%ed  to  do  so: — Held,  on  general  demurrer,  that  it  was  not  necessary  for  the 
defendant  to  shew  aotoal  «tictian  by  the  )keir,  and  tiiat  the  plea  was  a  discharge  to  the  action; — on 
the  groonds,  that  the  lease  was  not  voidable  by  the  heir,  but  was  a  good  and  subsisting  lease,  and 
that  he  was  only  entitled  to  the  rent,  and  4XMild  not  have  entered  to  evict  or  ^eot  the  defendant 
Without  being  coniidered  a  trespasser. 


(«)  6ee  &  a  1  CttT.  &  Payne't  N.  P.  G.  80. 
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cuton  or  admuufltimtors,  from  die  Sd  February^  then  last      .j^^ 
pastj  for  and  during  and  unto  the  fiillend  and  term  of  twen- 
ty-one years,  jieldhig  and  paying  therefore  y  eady  and  every 
year  during  the  said  term,  unto  the  plaintiff  and  Nancjf 
his  then  wifej  since  deceased,  the  rent  of  iM.  by  two  equal 
portions,  at  two  days,  m.  on  the  £d  of  Juguti  and  £d  of 
JPebruary  in  every  year;  and  the  defendant  did  therehy, 
for  himself,  his  heks,  executors  and  achnimstralors,  cove* 
nant  and  agree  with  the  plaintiff  and  Nmuy  his  said  then 
wife,  and  die  heirs  of  the  said  Nwusjf^  (amongst  other 
things),  that  the  defendant,  his  heirs,  executors,  or  ad^ 
rannstrators,  should  and  would  well  and  truly  pay,   or 
cause  to  be  paid  untof  the  plaintiff  and  A^oiky  his  then  wife, 
the  said  rent  of  9M. — By  virtue  of  which  demise  the  defend* 
ant,  afterwards,  to  ttrit,  on  the  1 5th  Mareh^  in  the  year  afore- 
said, entered  into  the  said  demised  pieces  or  parcels  of 
land,  and  became  possessed  thereof  for  the  said  teruL-^ 
It  was  then  averred,  that  after  the  making  of  the  inden- 
ture, and  during  the  term,  and  also  after  the  death  of  the 
plaaitiff*B  then  wife  Mtncy,  to  wit,  on  the  ^  February^ 
ISSS,  the  sum  of  24/.  of  the  rent  aforesaid,  for  one  year  of 
the  term,  ending  on  the  day  and  year  last  aforesaid,  be«> 
came  due  from  the  defendant  to  the  plaintiff,  and  that  the 
same  was  wholly  due  and  in  arrear,  and  still  continiied  so 
to  be,  contrary  to  the  tenor  and  effect  of  the  said  indent 
tuiei  and  of  the  said  covenant  of  the  defendant,  so  by  him 
in  that  behalf  made  as  aforesaid. 

The  defendant  having  craved  oyer  of  the  indenture, 
pleaded,  ^rst,  fum  est  factum.  Secondly ,  that  the  plainlaff 
and  Nancy  his  wife,  before  and  at  the  time  of  making  the 
indenture,  were  seised  in  their  demesne  as  of  fee,  in  right  of 
the  saidAomy  only,  of  the  said  pieces  or  parcels  of  land  in 
the  declaration  mentioned ;  and  that  the  plaintiff  then  bad 
not  any  thing  in  the  premises,  except  in  right  of  the  said 
Nancy:  on  which  issue  was  joined.  TAirdty,  that  the 
plaintiff  never  had  any  thing  in  the  said  premises,  except 
in  right  of  the  said  Nancy,  ^hose  estate  the  said  pieces  or 
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iag4»^  parcds  of  land  mentioned  in  the  declaration  were^  and  that 
she,  after  the  making  of  the  said  indenture*  and  before  any 
part  of  the  aaid  sum  of  24/.  became  due>  t0  tait,  oh  &c.  died 
without  issue,  leaving  John  Aden  her  brother  and  heir 
at  law ;  whereupon,  all  the  estate  and  interest  which  the 
plaintiflP  ever  had  in  the  said  preikiises  altogether  expired, 
ceased,  and  determined,  nor  had  he  from  thenceforth 
hitherto  had,  nor  had  he  then  any  estate  or  interest  there- 
in; and  that  the  said  John  Acton  as  such  heir,  afterwards, 
to  wit,  on  &c.  threatened  the  defendant  to  eject  and  evict 
him  from  the  possession  of  the  said  demised  premises,  un- 
less he,  the  defendant,  would  attorn  and  become  his  ten- 
ant, and  that  the  defendant  was  forced  and  obliged  to, 
and  did  necessarily  attorn  and  become  tenant  of  the  same 
to  the  said  John  Acton. 

To  this  plea  the  plaintiff  demurred  generally,  and  the 
defendant  join^  in  demurrer. 

The  cause  now  came  on  for  argument,  when  Mr.  Ser- 
jeant Faughan,  in  support  of  the  demurrer,  submitted 
that  the  plea  disclosed  no  matter,  either  at  law  or  in  fact, 
which  could  deprive  the  plaintiff  of  his  right  of  action* 
The  simple  question  is,  whether  the  lease  under  which 
Ae  premises  were  demised  to  the  defendant,  was  void  or 
voidable  on  the  death  of  the  plaintiff's  wife:-  if  it  were 
voidable  only,  there  should  have  been  an  actual  entry  or 
eviction  by  the  heir  to  determine  it,  and  that  should  have 
appeared  on  the  face  of  the  plea,  and  if  there  were  no  such 
entry,  the  defendant  was  still  bound  to  pay  the  plaintiff  his 
rent,  and  a  mere  threat  of  an  eviction  does  not  amount  to 
an  actual  entry.  It  is  quite  clear,  that  by  the  common  law, 
if  a  husband,  seised  of  lands  in  right  of  his  wife,  joined  with 
her  in  a  lease,  and  the  wife  died,  unless  her  heir  actually 
entered  on  her  death,  the  lease  is  voidable  only,  and 
not  void.    In  Dixon  v.  Harrison  (a) ^  it  is  said,  that  if 

(a)  Vaughan,  46. 


^ 
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a  man  be  seised  of  land  in  right  of  his  wife  in  fee,  and 
leases  it  for  years  reserving  rent,  and  his  wife  dies  without 
issue  byhim,  whereby  he  is  not  tenant  by  the  curtesy, 
but  his  estate  is  determined;  yet  he  may  avow  for  the 
rent  before  the  heir  has  made  his  actual  entry.     He  must 
therefore  have  had  a  subsisting  interest  so  as  to  entide 
him  to  distrain  for  rent  accruing  after  the  death  of  his 
wife;  and  which  would  continue  until  the  heir  had  enter- 
ed.    The  plaintiff  has  at  all  events  a  remedy  on  the  cove- 
nant which  was  made  to  him  and  his  wife,  and  the  heirs  of 
his  wife.    It  was  a  covenant  to  pay  to  both  as  long  as  they 
should  live;  and  if  so,  the  plaintiff  is  entitled  tojBue  as  the 
survivor  of  two  joint  covenantees,  and  the  reversion  could 
only  pass  to  the  heirs  of  the  wife  after  his  death.  In  Ander- 
Bon  V.  Martmdale  (a),  it  was  held,  that  a  covenant  to  and  with* 
A.  and  B.  to  pay  an  annuity  to  A.  and  his  executors  dur- 
ing jB.'tf  life,  belongs  to  both  jointly,  although  the  benefit 
was  to  A,  alone ;  and  therefore,  that  on  the  death  of  ^.^  the 
legal  interest  survived  to  i?.,  and  that  A.^s  personal  repre- 
sentative could  not  sue  on  the  covenant.     It  may  be  said, 
however,  that  the  lease  in  question  falls  within  the  opera- 
tion of  the  statute  32  Hen.  8>.c.  28,  and  that  it  has  been 
made  conformably  to  the  provisions  thereby  required*    In 
a.  note  by  Mr.  Serjeant  JViUiams  to  the  case  of  Watton  v, 
Hele{b)f  that  learned  writer  says, "  In  Coke  Littleton^  45  A, 
it  is  observed,  that  a  man  seised  in  right  of  his  wife,  toge- 
iher  with  his  vrife,  may  by  deed  indented  make  leases  for 
twenty-one  years,  or  three  lives,  agreeably  to  the  stat. 
32  H.  8,  all  which  were  voidable  at  the  common  law.    It  is 
true,  indeed,  that  in  Plowden  (c)  it  is  said  by  Gawdy,  Ser- 
jeant, arguendo,  that  if  a  man  makes  a  lease  for  years 
of  his  wife's  land,  and  dies,  the  lease  is  not  void  before  en- 
try made  by  the  wife ;  and  this  dictum  is  cited  by  coun- 

(«)  1  East,  497.  (h)  2  Wms.  Saund.  180  b. 

(c)  Page  137. 

VOL.  IX.  R 
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18g4w        sel  in  argument  in  Smalman  y.  Agburrough  (a).    In  the 
case  in  CiroA;^  James^  {Jordan  v.  Wikes)  (b),  in  an  eject- 
ment^  the  husband  made  a  lease  of  his  wife's  lands  for  five 
years  for  trial  of  the  title^  and  died  before  the  action  was 
brought;    and  it  was  adjudged,  that    inasmuch    as  the 
wife  had  not  entered  after  her  husband's  death,  the  lease 
was  not  determined  nor  void  after  her  husband's  death,  but 
voidable  only. — Although  the  3d  section  of  the  statute  pro- 
vides, that  the  rent  shall  descend  to  the  heirs  of  the  wife^ 
as  if  no  such  lease  had  been  made;  yet,  by  the  6th  section 
it  is  enacted,  that  no  act  of  the  husband  only,  of  the 
wife's  lands  during  coverture,  shall  be  prejudicial  to  the 
wife  or  her  heirs,  but  that  she  and  they,  and  such  other  to 
whom  such  right  shall  appertain  afiier  her  decease,  shall 
enter  into  the  lands  according  to  their  rights  and  titles 
therein.     Such  entry  is  therefore  absolutely  necessary  to 
avoid  an  act  done  by  the  husband  and  wife  joindy,  and 
must  be  made  at  all  events  to  determine  the  voidable 
interest -of  the  husband  after  the  death  of  his  wife.   In 
Jeffrey  v.  Ouy  (c),  where,  in  debt  on  bond  conditioned  for 
performance  of  covenants  in  a  lease  made  by  A*,  tenant  in 
tail,  and  his  wife,  in  which  was  a  covenant  that  ^.  might 
enter  from  time  to  time  to  view  the  reparations;  and  the 
defendant  pleaded  that  A.  died,  and  that  jB.  the  issue  in 
tail  entered  before  any  covenant  was  broken: — ^and  the 
plaintiff  replied,  that  B,  came  with  him  on  the  lands  to 
view  the  reparations,  and  traversed,  that  B,  entered  modo 
et  forma  preut,  &c.  and  the  plaintiff  had  a  verdict,  and 
error  was  brought  on  the  ground  that  no  breach  of^  cove- 
nant was  alleged  in  the  defendant,  and  so  that  there  was 
no  cause  of  action: — ^yetthe  Courtheldittobeunnecessaryf 
as  by  the  special  issue  tendered  by  the  defendant,  viz*  that 
the  issue  in  tail  made  an  entry  on  him  before  any  cove- 
nant broken,  he  obliged  the  plaintiff  to  make  a  special  re- 
plication to  the  point  tendered.  So  here,  as  there  has  been 

(a)  1  RoUe's  Rep.  402.  (6)  Cro.  Jac.  332.        (c)  Yely.  78. 
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no  entry  by  the  tenant  in  tail  or  heir  of  the  wife,  the  plain-  ^  1824. 
tiff  is  entitled  to  recover  as  against  the  defendant  as  lessee; 
and  a  mere  threat  of  an  eviction  is  not  sufficient  to  estab- 
lish the  defendant's  plea,  in  which  it  is  alleged,  that  in  con- 
sequence of  that  threat  he  was  obliged  and  did  necessarily 
attorn  and  become  tenant  to  the  heir  of  the  wife. 

Mr.  Serjeant  Lawes  in  support  of  the  plea,  was  stopped 
by  the  Court. 

Lord  Chief  Justice  Best. — I  am  extremely  sorry,  that 
the  conclusion  to  which  I  am  bound  to  come,  wiU  not  ad- 
vance the  justice  of  this  case ;  but  we  must  not  break  down 
or  violate  an  estabhshed  rule  of  law.  It  is  neoessary  for  us 
to  look  at  the  nature  of  the  action,  the  covenant  as  stated 
in  the  declaration,  and  the  plea  in  question,  with  reference 
to  the  statute  S2Hen.  8,  c.  S8,  s.  3 ;  and  on  that  ground,  I 
am  clearly  of  opinion  that  the  plea  furnishes  a  complete  an- 
swer to  the  action.  As  to  the  lease,  it  is  sufficient  to  say 
that  it  was  made  by  the  plaintiff  in  right  of  his  wife,  and  ap- 
pears to  have  been  conformable  to  the  provisions  of  that  sta- 
tute, viz*  by  deed  indented,  and  under  the  seal  of  the  wife; 
and  the  covenant  contained  therein  as  to  the  payment  of 
rent  during  the  term  of  twenty-one  years,  for  which  the  pre- 
mises were  demised  to  the  defendant,  is  not  with  the  plain- 
tiff and  his  heirs  according  to  the  ordinary  form,  but  with 
him  and  his  wife,  and  the  heirs  of  the  wife.  The  breach 
assigned  is,  that  the  defendant  has  not  paid  the  rent  of  the 
premises  to  the  present  plaintiff,  which  became  due  after 
the  death  of  his  wife,  and  for  which  he  is  now  called  on, 
not  by  the  heir  of  the  wife,  but  by  her  husband  the  plain- 
tiff. The  defendant  alleges  in  his  plea,  (which  has  been 
admitted  to  be  true  by  the  general  demurrer),  that  the 
plaintiff  never  had  any  thing  in  the  premises,  except  in 
right  of  his  wife,  whose  estate  they  were;  and  that  she^ 
after  the  making  of  the  indenture,  and  before  any  part  of 

r2 
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lfiS4^      the  rent  became  due/  died  without  issue,  leaving  her 
brother  her  heir  at  law,  whereupon  all  the  estate  which 
the  plaintiff  had  in  the  premises  expired.      Upon  this 
statement,  the  rent  appears  not  to  belong  to  the  plaintiff, 
but  to  the  heir  of  the  wife,  mz,  her  brother :  and  the  plea 
is  clearly  distinguishable  from  that  in  Akhorne  v.  Croiii- 
fne{a),  as  the  defendant  has  not  denied  that  the  plain- 
tiff had  a  right  to  lease  the  premises  at  the  time  of  the 
demise,  or  that  he  had  not  done  so;    but  he  has  stated 
that  the  plaintiff's   interest  therein  had  ceased  and  de- 
termined on  the  death  of  his  wife;  and  that  he  had  not 
£rom  thenceforth  hitherto  any  estate  or  interest  therein ; 
and  that  the  plaintiff's  wife's  brother,  as  her  heir,  threat- 
ened to  evict  and  eject  the  defendant  from  the  possession 
of  the  premises,  unless  he  would  attorn  and  become  his  ten- 
ant; and  that  he  was  necessarily  obliged  so  to  do. — ^It  has 
been  said,  however,  by  my  brother  Vaughan,  that  the  de- 
fendant could  not  plead  any  thing  short  of  an  actual  evic- 
tion;  but  the  lease  under  which  he  held  was  a  good  sub- 
sbting  lease,  and  there  is  no  reason  that  he  should  be 
turned  out  of  possession :  the  heir  at  law  has  done  all  that 
he  was  obliged  to  do  to  entitle  him  to  receive  the  rent, 
and  the  defendant  as  tenant  has  acted  rightly  in  yielding  to 
his  claim.    If  he  had  attorned  to  a  stranger,  the  case  would 
have  been  different,  but  he  has  done  that  which  he  was 
directed  to  do  by  the  statute,  and  attorned  to  the  heir  at  law 
of  the  plaintiffs  wife,  who,  in  the  event  which  has  happ^i- 
ed,  was  the  person  entitled  to  the  rent. — ^As  to  the  argu- 
ment, with  which  we  have  been  much  pressed,  that  the 
lease  was  not  void  at  the  death  of  the  wife,  but  merely  void- 
able by  her  heirs,  it  has  nothing  to  do  with  the  question,  as 
the  lease  is  neither  void  nor  voidable,  but  is  a  good  subsist- 
ing lease.    At  common  law,  such  a  lease  would  certainly 
not  have  been  void  by  the  death  of  the  wife,  but  voidable 

(a)  Ante,  page  ldO> 
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only  by  the  entry  of  her  heir  at  law,  who,  although  his  sl^t^ 
right  accrued  from  the  time  of  such  death,  yet  he  could  not 
complete  his  daim  to  the  rent,  until  he  had  made  such 
entry.  But  the  evil  occasioned  by  this,  having  become 
extremely  great; — on  the  dissolution  of  monasteries  and 
change  of  property  which  then  took  place,  when  the  grant- 
ees of  estates  frequently  dispossessed  the  lessees,  the  le« 
gislature  made  a  provision  to  remedy  this  inconvenience,  by 
the  passing  of  the  statute  82  Hen.  8,  c.  28,  and  which  ap* 
pears  to  me  to  furnish  a  complete  answer  to  the  argument 
adduced  by  my  brother  Vaughan:  and  although,  by  the 
common  law,  a  lease  of  this  description  might  be  considered 
either  as  void  or  voidable,  yet,  if  it  be  taken  with  reference 
to  that  statute,  it  is  neither  the  one  nor  the  other.  The 
first  section  recites  that,  **  whereas  great  numbers  of  the 
king's  subjects  have  heretofore  taken  leases  of  lands,  tene- 
ments and  other  hereditaments,  for  term  of  years,  and 
divers  of  them  for  term  of  lives,  and  have  given  and  paid 
great  fines  and  great  sums  for  the  same,  and  also  have 
been  at  great  costs  and  charges,  as  well  in  and  about  great 
reparations  and  buildings  upon  their  said  ferms,  as  other- 
wise concerning  their  said  ferms ;  yet  notwithstanding  the 
said  fermors,  after  the  deaths  or  resignations  of  their  les- 
sors, have  been  and  be  daily,  with  great  cruelty,  expulsed 
and  put  out  of  their  said  ferms  and  takings,  by  the  heirs  or 
successors  of  their  said  lessors,  or  by  such  persons  as  have 
interest  therein  afier  the  deaths  or  resignations  of  their 
said  lessors,  by  reason  of  privy  gifts  of  intail,  or  for  that 
the  lessors  had  nothing  in  the  lands,  tenements,  or  other  he- 
reditaments so  letten,  at  the  time  of  the  leases  thereof  made, 
but  only  in  the  right  of  their  wives,  or  such  other  like  cause, 
to  the  greatimpoverishment,  and  in  manner  utter  undoing  of 
the  said  fermors:'' — (The. evil  therefore  to  be  guarded 
against  was,  that,  at  common  law,  a  lease  of  the  wife's  lands 
was  at  an  end  on  her  death,  and  the  remedy  provided  by 
the  legislature  was,  that  the  lessee's  interest  therein  should 
be  taken  care  of,  and  guarded  by  continuing  it  against  the 
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1824^       heirs  of  the  wife :)  "  for  reformation  whereof,  be  it  ordained 
and  established^  that  all  leases  hereafter  to  be  made  of  any 
lands  by  writing  indented  under  seal,  for  term  of  years  or 
life,  by  any  persons  being  of  full  age  of  twenty-one  years, 
haying  any  estate  of  inheritance,  either  in  fee  simple  or  fee 
tail,  in  their  own  right,  or  in  the  right  of  their  wives,  or 
jointly  with  their  wives,  of  any  estate  of  inheritance  made 
before  coverture  or  after,  shall  be  good  and  effectual  in 
law  against  the  lessors,  their  wives,  heirs,  and  successors, 
and  every  of  them,  according  to  such  estate  as  is  com- 
prised and  specified  in  every  such  indenture  of  lease,  in 
like  manner  as  the  same  should  have  been,  if  the  lessors, 
and  every  of  them,  at  the  time  of  the  making  of  such 
leases,  had  been  lawftdly  seised  of  the  same  lands  compris- 
ed in  such  indenture,  of  a  good,  perfect  and  pure  estate  of 
fee  simple  thereof,  to  their  own  only  uses." — According 
to  thb,  the  rent  reserved  by  the  lease  in  question  is  con- 
tinued to  the  family  of  the  wife,  and  not  to  the  husband, 
whose  interest  expired  on  her  death ;  and  her  brother,  as  her 
heir  at  law,  accordingly  called  on  the  defendant  to  pay  the 
rent  to  him;  and  he  having  no  legal  answer  against  such 
a  demand,  did  that  which  the  law  compelled  him  to  do, 
viz*  attorn  and  become  tenant  to  the  brother ;  for  the  law 
will  not  oblige  a  man  to  pay  money  to  a  person  who  is  not 
entitled  to  receive  it,  and  then  put  him  to  the  necessity 
of  bringing  an  action  to  recover  it  back  again  when  called 
on  by  the  person  who  is  legally  entitled  to  demand  it*    The 
statute  then  provides  (o),  that  '*  the  wife  be  made  a  party 
to  every  lease  which  shall  be  made  by  her  husband  of  any 
lands  being  the  inheritance  of  the  wife,  and  that  every  such 
lease  be  made  by  indenture  in  the  name  of  the  husband  and 
his  wife,  and  she  is  to  seal  to  the  same;  and  that  the  ferm 
and  rent  be  reserved  to  the  hysband  and  to  the  wife,  and 
to  the  heirs  of  the  wife,  according  to  her  estate  of  inherit- 
ance in  the  same,  and  that  the  husband  shall  not  in  any 

(«)  Section  3. 
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wise,  alien,  discharge,  grant,  or  give  away  the  same  rent  ,  ^^^. 
reserved,  nor  any  part  thereof,  longer  than  during  the 
coverture,  without  it  be  by  fine  levied  by  the  husband  and 
wife." — ^The  provisions  of  the  statute  appear  to  have  been 
Q^plied  with  in  granting  the  lease  in  question,  as  the  bus- 
baiid  and  wife  were  both  parties  to  the  indenture,  she  seal- 
ed it,  and  the  renlijs  reserved  to  the  husband  and  wife  and 
heirs  of  the  wife,  and  the  lessee  covenants  accordingly ;  and 
on  her  death,  all  the  interest  in  the  premises  was  vested  in 
her  brother,  who  demanded  the  rent  due  from  the  defend- 
ant, as  heir  at  law  of  his  deceased  sister,  and  required  the 
defendant  as  tenant  of  the  premises  to  perform  his  covenant 
with  him  as  such  heir.  The  defendant,  therefore,  in  compli- 
ance with  the  terms  of  his  lease  and  provisions  of  the  sta- 
tute in  question,  attorned  and  became  his  tenant  according 
to  law.  The  statute  itself  puts  an  end  to  the  argument  ad- 
dressed to  us  for  the  plaintiff,  as  well  as  the  cases  cited  in 
its  support.  As,  therefore,  the  lease  in  question  must  be 
considered  as  a  good  and  subsisting  lease,  and  the  interest 
in  the  premises  belongs  to  the  brother  of  the  plaintiff's 
wife,  as  her  heir  at  law,  I  am  clearly  of  opinion  that  the 
defendant  is  entitled  to  judgment. 

Mr.  Justice  Park.  — When  the  language  of  the  plea  is 
compared  with  the  provisions  of  the  statute,  there  can  be 
no  question  but  that  it  fiimishes  a  complete  answer  to  the 
plaintiff's  cause  of  action. — I  concur  with  my  Lord  Chief 
Justice,  that  the  lease  is  neither  void  nor  voidable,  and 
that,  by  the  statute,  tiie  rent  is  clearly  continued  and  pay- 
able to  the  brother  of  the  plaintiff's  wife,  as  her  heir  at  law. 

Mr.  Justice  Burrouoh. — It  has  been  urged,  that  if  the 
lease  were  voidable,  the  heir  should  have  made  an  actu- 
al entry.  To  that  I  fully  accede ;  but  if,  according  to  the 
statute,  the  lease  be  a  continuing  lease,  and  the  heir  is 
only  entided  to  the  rent,  he  would  have  been  a  trespasser 
if  he  had  made  such  an  entry.     All  that  it  was  necessary 
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1S24. 


for  hini  to  do,  was  to  claim  the  rent  in  the  character  of 
heir  to  his  sister,  and  the  defendant  has  averred  in  his  plea, 
not  only  that  he  did  so,  but  that  he  threatened  to  eject  him 
unless  he  would  attorn  and  become  tenant  to  him.  That  was 
a  sufficient  assertion  of  his  claim  to  the  rent,  as  suchhc^, 
and  although  he  threatened  to  eject,  he  could  not  carry 
such  threat  into  execution,  as  the  lease  wsls  not  determined, 
but  was  a  valid  and  subsisting  lease,  and  nothing  appears 
on  the  &ce  of  the  pleadings  to  impeach  it.  If  it  be  bad  or 
void,  the  plaintiff  may  have  his  remedy  hereafter ;  but  as  it 
is  clear  that  his  interest  ceased  on  the  death  of  his  wife, 
and  that  her  heir  was  entitled  to  demand  the  rent,  I  con« 
cur  with  the  Court  in  thinking  that  the  defendant  is  enti- 
tled to  judgment. 

Judgment  for  the  defendant  (a). 


(a)   The    pluntiff  afterwards 

brought  a  writ  of  error  in  the 

Court  of  King^t  Bench;  and  after 


argument  this  judgment  was  af- 
firmed. See  7  Dow.  &  Ryl.  17- 


Monday, 
MaySUL 


S^M^./Z^ 


WoLLEN  r.  Andrews. 


Devise  of  free-   JL  HIS  action  (a)  was  tried  before  Mr.  Baron  UuUock^  at  the 


hold  estates  to 
a  trustee  in 
trust  to  permit 
and  suffer  the 
devisor's  six 
children,  viz. 


Spring  Assizes  for  Somerset ^  1828,  when  a  verdict  was 
entered  for  the  plaintiff  for  37/.  10«.|  subject  to  the  opin- 
ion of  the  Court  on  the  following  case: — Samuel  Andrews, 
AH's^^'a^b.,   ^^  fFringion,  in  the  county  of  Somerset,  inn-holder,  being 

£.,  and  F,, 
{B.  being  a 

daughter,  and  the  tflher  five,  sons),  to  receive  and  take  one-stxth  part  each  of  the  rents,  issues  and 
profits  of  the  estates  during  their  Ufe  and  lives;  and  after  their  respective  deceases,  in  further  trust, 
to  permit  the  child  or  children  of  such  of  his  sons  or  daughter  so  dying,  to  receive  the  rents,  issues, 
and  profits  of  such  share  of  the  child  so  dying,  in  equal  shares  and  proportions ;  and  so  in  like 
manner  fimn  children  to  children; — And  the  devisor  also  willed,  that  in  case  either  of  his  children 
should  die  without  leaving  issue,  the  rents,  iswes,  and  profits  belonging  to  the  child  so  dyings 
should' go  to  and  be  received  by  the  survivor  or  survivors.  A,,  C,  /).,  and  £.,  four  of  the  testa- 
tor's sons,  died  without  issne,  and  B,,  the  daughter,  also  died,  leaving  one  son  and  three  daagh- 
ters : — Held,  that  the  devisor's  children  took  estates  tiul ;  and  that  upon  the  death  of  A.,  C,  D.,  and 
£.,  their  shares  accrued  to  F.,  as  survivor;  and  that  B,'s  too  was  only  entitled  to  one-tlxth  part  of 
the  rents  and  profits  of  the  estates. 

(a)  For  money  had  and  received. 
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seised  in  fee  of  certain  freehold  estates  in  that  county,  by  ^1BS4» 
his  kst  will,  bearing  date  the  10th  June,  1785,  and  duly 
executed  and  attested  to  pass  real  estates,  gave  and  de- 
vised the  same,  (together  with  his  personal  estate),  to  Pe- 
ter  Cox,  his  heirs,  executors,  administrators  and  assigns, 
according  to  the  nature  and  tenure  thereof,  subject  to 
such  mortgages  and  incumbrances,  (if  any),  as  a£fected  the 
same,  upon  the  several  trusts,  and  to  and  for  the  intents 
and  purposes,  and  under  and  subject  to  the  powers,  di- 
rections and  contingencies  thereinafter  expressed  and  de- 
clared of  and  concerning  the  same,  t/iz.  upon  trust,  to  per- 
mit and  suffer  testator's  six  children,  (namely),  Richard, 
jSbraA  wife  oi  Edmund  Wollen,  Samuel,  William,  John,  and 
Thomas,  to  have,  receive  and  take  one-sixth  part  or  share 
each,  of  and  in  all  and  singular  the  net  rents,  issues,  and 
profits  thereof,  for  and  during  the  terms  of  their  natural  life^ 
and  lives ;  and  from  and  immediately  after  their  respec- 
tive deceases,  then,  upon  further  trust,  to  permit  and  suf- 
fer all  and  singular  the  child  or  children  of  such  of  his 
sons  or  daughter  so  dying,  to  have,  receive,  and  take  the 
rents,  issues  and  profits  of  such  share  or  shares  of  him, 
her,  or  them  so  dying,  of  and  in  the  said  estates  before 
devised,  in  equal  parts,  shares,  and  proportions,  and  so  in 
like  manner  from  children  to  children — His  will  further 
was,  that  in  case  any  or  either  of  his  said  children  should 
happen  to  die  without  leaving  any  lawful  issue,  then,  that 
the  rents,  issues  and  profits  belonging  to  isuch  of  his  sons 
or  daughter  so  dying,  should  go  to*  and  be  received  by 
the  survivor  or  suryivors. 

The  testator  died  in  1787,  without  altering  or  revok- 
ing his  will  as  to  the  said  devisees,  leaving  all  the  de- 
visees named  in  the  will  him  surviving. — Bichard,  the 
eldest  son  of  the  testator,  died  in  1792,  intestate  and 
without  issue,  leaving  a  widow  and  the  five  other  devisees 
him  surviving. — Sarah  WoUen;  Hbe  second  of  the  above 
named  devisees,    died  in   1797,    leaving  four  children. 
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I8g4»^       namely f  Oeorge  fFbtlen,  the  plaintiffi  her  only  son ;  Hafu 
nah,  afterwards  the  wife  of  George  Thayer,  and  Mary  and 
EKzabeth,  her  daughters,  her  surviving. — Mary  fFbllen, 
the  sister  of  the  plaintiff,  died  in  1807,  intestate  and  un- 
married, leaving  the  plaintiff  and  her  sisters,  Hannah  and 
Elizabeth,  her  surviving,  and  who  are  still  living. — JbAn, 
the  testator's  fourth  son,  died  in  March,  1819,  intestate 
and  without  issue,  leaving  a  widow,  and  his  brother  Sam^ 
uel,  fFiUiam,  and  Thomas,  and  his  nephew  and  nieces,  the 
plaintiff,  Hannah  Thayer,  and  Elizabeth  WoUen,  him 
surviving. — Thomas,  the  testator's  youngest  son,  died  iq 
September,  1819,  intestate  and  without  issue,  leaving  a 
widow,  and  his  brothers  Samuil  and  William,  and  his 
nephew  and  nieces,  the  plaintiff,  Hannah  Thayer,  emd 
Elizabeth  fFoUen,  him  surviving. — Samuel,  the  testator's 
second  son,  died  in  1820,  intestate  and  without  issue, 
leaving  his  brother  William,  and  his  nephew  and  two 
nieces,  him  surviving.— The  six  devisees,  whiUt  they  were 
all  living,  received  the  rents  and  profits  of  the  estates  in 
equal  proportions.    After  the  death  of  Bichard,  and  up 
to  the  period  of  the  death  of  Sarah  JFoUen,  (the  mother 
of  the  plaintiff),  the  remaining  five  devisees  received  the 
rents  in  equal  proportions.    After  the  death  of  Edmund 
and  Sariih  FToUen,  and  up  to  the  period  of  the  death  of 
John  Andrews,  one-fifth  of  the  rents  and  profits  was  paid 
unto  and  amongst  the  plaintiff  and  his  sisters,  Hannah 
Thayer  and  Elizabeth  WoUen,  as  the  children  of  Sarah 
Wolhn,  deceased,  and  another  fifth  part  to  each  of  the 
then  surviving  brothers  of  Sarah  WoUen,  Samuel,  Wil^ 
Ham,  John,  and  2%oma«. — After  the  death  of  John  An- 
drews,  and  up  to  the  period  of  the  death  of  Thomas,  the 
plaintiff  and  his  sisters  received  one-iCburth  part  of  the 
rents  and  profits  between  th^n,  and  one  other  fourth 
part  was  paid  to  each  of  the  then  surviving  brothers,  Sam- 
uel,  William,  and  Thomas. — ^Aft^er  the  death  of  Thomas, 
and  up  to  the  period  of  the  death  of  Samuel,  the  defend- 
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ant,  who  received  all  the  rents  and  profits,  paid  to  the  s}S^t, 
plaintiff  one-sixth  part  thereof. — ^After  the  death  o{  SamF- 
uelf  the  defendant  received  the  annual  rents  and  profits, 
amounting,  (after  allowing  disbursemepts),  to  the  sum  of  562^ , 
and  a  compensation  from  the  t&aaai.'ioT  some  dilapidations 
amounting  to  SO/.  The  defendant  was  always  ready  and 
willing,  and  dniy  offered  and  tendered  to  the  plaintiff  one- 
sixth  part  thereof,  which  he  refused,  conceiving  himself 
to  be  entitled  to  one  moiety  thereof.  Prior  to  the  receipts 
of  these  monies  by  the  defendant,  the  plaintiff  gave  notice 
to  the  tenant  in  possession,  of  his  daim,  and  forbade  him 
to  pay  the  whole  rent  to  the  defendant;  and  the  defend- 
ant received  the  same  with  full  knowledge  of  such  chum. 

The  questions  for  the  opinion  of  the  Court  were, — ^what 
estates  were  taken  by  the  respective  devisees  under  the  will 
of  the  testator;,  and  what  estate  the  plaintiff  was  entitled 
to,  in  all  or  any  and  what  part  of  the  premises  under  the 
saidwm? 

• 

The  case  now  came  on  for  argument,  when  Mr.  Ser- 
jeant Vaugkan  for  the  plaintiff,  submitted,  that  the  inten- 
tion of  the  testator  was  the  first  object  to  be  looked  at  by 
the  Court,  who  would  give  it  a  meaning  and  effect,  and 
ascertain  how  it  could  be  embodied  with  the  general  rules 
of  law.  He  clearly  intended  that  his  six  children  should 
be  equal  objects  of  his  bounty:  and  he  altogether  dis- 
cards the  right  of  primogeniture,  as  his  property  was  to 
be  equally  divided  among  his  children;  and  if  so,  the 
issue  of  each  of  them  must  stand  in  pari  peusu,  and 
have  the  like  proportions  continued  to  them.  The  grand*^ 
childr^s  of  the  devisor,  therefore,  took  estates  tail  in  com- 
mon, with  cross  remainders  over ;  and  as  four  of  the  tes- 
tator's sons  died  without  issue,  the  plaintiff  and  defendant 
each  take  an  equal  moiety  in  the  premises  in  question. 
The  general  and  prevailing  intent  of  the  testator  must  be 
attended  to,  and,  therefore,  any  minor  or  particular  in- 
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tendon   inconsistent  with  such  general  intent,  must  be 
WoLLBN       wholly  sacrificed;   and  supposing  that  he  had  contem- 
Andriws.      plated  the  events  which  have  happened,  he  clearly  meant 
that  the  two  survivinfi^stocks  or  families  should  be  pro- 
vided for  in  equal  fllures ;  and  not  that  one-fifth  only 
,   should  go  to  the  plaintiff  as  the  son  of  his  daughter  Sarah, 
and  that  the  defendant,  as  the  only  surviving  son,  should 
be  entitled  to  the  remaining  five-sixths.     Although  it  was 
formerly  held,  that  cross  remainders  could  not  be  implied 
between  more  than  two  persons,  yet  that  doctrine  has 
given  way  to  the  principle  of  consulting  the  testator's  in* 
tention ;— and  here  his  intent  was  plain  and  manifest.     So, 
although  a  testator  give  to  a  devisee  an  express  estate 
for  his  life  only,  yet  such  estate  will  be  enlarged  into  an 
estate  tail,  to  give  effect  to  the  general  intent,  by  em- 
bracing the  ulterior  objects  of  the  devisor,  within  its  legal 
extent  and  duration,  as  in  the  case  of  Mobimon  v.  Robin- 
son  (a),  where  the  limitation  was  to  L.  H.  for  his  life,  and 
no  longer,  and  after  his  decease,  to  such  son  as  he  should 
have,  lawfully  to  be  begotten,  and  in  default  of  such  is- 
sue, then  to  the  testator's  right  heirs ; — the  words,  tn  defauU 
of  issue,  vrere  held  to  give  the  devisee  £.  H.,  an  estate 
in  tail,  as  it  was  plain  that  the  testator  did  not  intend  that 
his  heirs    at  law  should  take  until  his  lineal  posterity 
was  extinct.     So,  in  Doe  d.  Blandford  v.  Applin  [b),  un- 
der a  devise  to  A.  for  life,  and,  after  his  decease,  to  and 
amongst  his  issue,  and  in  default  of  issue,  then  over;  it 
was  held,  that  A*  took  an  estate  tail,  and  that  in  order 
to  give  effect  to  the  devisor's  general  intent,  the  Court 
would   overlook  a  particular    intent  inconsistent  there- 
with.— As,  therefore,  it  is  quite  clear,  that  the  meaning  of 
the  testator  in  this  case  was,  that  his  six  children,  and  the 
issue  of  each  of  them,  should  stand  on  the  same  footing, 
and  take  equally,  and  as  the  grandchildren  took  estates  tail 

(«)  1  Buir.  38.  {b)  A  Term  Rep.  82. 
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with  cross  remunders  over,  the  plaintiff,  as  issue  in  tail,  is  j«^^ 
entitled  to  receive  a  moiety  of  the  rents  of  ihe  premises  in  Wollsh 
question.  Aiioaiwi. 

Mr.  Serjeant  Tadify  for  the  defendant,  contended,  that 
if  the  plaintiff  could  be  deemed  entitled  to  recover  one  moie-  * 
ty  of  the  property  in  question,  his  two  sisters,  Hannah  and 
Elizabeth^  would  take  nothing  under  the  will ;  and  if  it  were 
the  intent  of  the  testator  that  each  of  the  grandchildren 
should  take  equally,  it  could  not  possibly  be  carried  into 
eflfect.  Thedevisor*s  children,  therefore,  took  estates  for  Kfe 
with  cross  remainders  among  themselves ;  and  the  defendant^ 
as  survivor  and  heir  at  law,  is  consequently  entitled  to  the 
shares  of  those  four  who  died  without  issue.  The  clause 
in  the  will  as  to  the  division  of  the  testator's  property, 
must  be  confined  to  his  immediate  issue,  and  the  turvitor 
or  survivors  of  them.  It  is  therefore  impossible  to  raise 
an  implication  of  cross  remainders  over  to  all  the  grand- 
children, as  the  object  of  the  testator  was,  that  each  of  his 
children  should  take  in  equal  shares,  and  the  limitation  over 
for  life  to  the  children  of  the  children  is  altogether  void,  as 
tending  to  create  a  perpetuity ;  and  it  is  quite  clear,  from 
the  whole  of  the  will,  that  the  devisor's  children,  or  sur- 
vivor or  survivors  of  them  were  only  to  take  an  estate  for 
life.  This  case  is  distinguishable  from  that  of  Doe  v.  ^p^ 
plin,  as  there  the  limitation  over  was  in  default  of  issue, 
whilst  here  there  were  no  such  general  words,  but  merely 
that  in  case  any  or  either  of  the  testator's  children  should 
happen  to  die  without  leaving  any  issue,  then  the  shares  of 
the  children  so  dying,  should  go  to  and  be  received  by  the  sur- 
vivor or  survivors ; — and  the  word  leaving  must  be  confined  to 
children  living  at  the  time  of  the  death.  The  true  and  strict 
rule  of  construction  then  is,  that  the  plaintiff  is  only  entitled 
to  one-sixth  share ;  and  either  the  general  intent  of  the  testa- 
tor must  be  effectuated,  or  the  legal  construction  prevail; 
and  if  the  words  in  this  devise  were  found  in  a  deed,  it  is 
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1824^  clear  that  they  would  only  give  the  first  takers  estates  for  life* 
In  Pierson  v.  Vickers  {a\  the  devise  was  to  A.  and  the  heirs 
of  her  body,  whether  sons  or  daughters,  as  tenants  in  com- 
mon,  and  in  default  of  such  issue  then  over ;  and  although 
it  was  there  held  that  ^.  took  an  estate  tail,  yet  in  Doe 
d.  Wright  V.  Jesson,  Mr.  Justice  Bayley  observed  (i), 
that  in  that  case  there  was  an  intention  expressed,  that  the 
estate  should  not  go  over  until  an  indefinite  failure  of  is- 
sue. In  Watson  v.  Foxon,  Lord  Kenycn  (c)  admitted  the 
general  rule,  that  the  presumption  is  not  in  favour  of  raising 
cross  remainders  by  implication  between  more  than  two,  but 
still  that  it  was  upon  the  supposition  that  nothing  appear- 
ed to  the  contrary  from  the  apparent  intention  of  the  tes- 
tator; and  there  his  Lordship  had  no  doubt  but  that  tl^ 
testator  intended  to  give  cross  remainders  amongst  the  issue 
vf  the  defendant.  Here,  however,  as  the  testator's  children 
only  took  estates  for  life,  no  cross  remainders  can  be  implied 
between  the  grandchildren ;  and  if  five  of  his  children  had 
died  without  issue,  the  survivor  would  be  entitled  to  the 
whole*  If  so,  the  defendant  is  clearly  entitled  as  heir  at 
law;  and  in  point  of  strictness,  the  plaintiff  can  take  no- 
thing, or  at  all  events,  can  claim  one-sixth  only,  which  it 
appears  the  defendant  was  ready  and  offered  to  pay  him. 

Mr.  Serjeant  Fdughan  in  reply,  relied  on  the  case  of 
Moggy.  Mogg{d)y  where  a  devise  of  freehold  estates  in  fee 
simple,  in  possession,  to  all  and  every  the  child  and  children 
of  the  testator's  daughter  A^.^f.  for  life ;  and  after  the  decease 
of  such  child  and  children,  to  the  lawful  issue  of  such  child 
and  children,  to  hold  to  such  issue,  his,  her,  and  their 
heirs,  as  tenants  in  common;  and  in  default  of  such  issue, 
then  over : — ^and  S.  M.  had  nine  children,  four  bom  in 
the  testator's  life^time,  and  five  after  his  decease : — ^it  was 

(a)  5  East,  548.  (&)  5  Mau.  &  Selw.  102.  (r)  2  East,  A2. 

(d)  1  Marsh.  654. 
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heldi  that  all  the  imie  children  took  under  this  deviae  ^JSSt^ 
as  tenants  in  common  in  tail,  with  cross  remainders.  So 
here,  as  the  testator  directed  that  the  shares  of  his  sons  or 
daughter  dying  should  go  to  the  surrivor  or  suryivors,  he 
meant  that  if  any  of  his  children  left  issue,  it  should  go  to 
them,  and  that  they  should  take  the  same  estate  or  interest 
aa  their  parents.  The  word  survivar  will  clearly  bear  that- 
construction,  and  the  testator  intended  that  his  grandchild- 
ren should  be  equally  benefited  as  his  children,  although  he 
did  not  introduce  a  specific  clause  in  his  wiQ  to  that  effect; 
and  although  it  has  been  siud,  that  if  the  plaintiff  be  held 
to  be  entitled  to  a  moiety,  his  two  sisters  would  take  no- 
thing, yet  as  the  right  of  primogeniture  was  altogether  ex« 
eluded,  each  stock  or  branch  was  to  take  an  equal  share; 
and  according  to  the  authority  oi Moggy.  Mogg,  the  grand- 
children were  entitled  to  take  as  tenants  in  common  in 

tail,  with  cross  remainders  over. 

Cur.  adv.  vult 

Lord  Chief  Justice  Best,  on  this  day,  after  stating  the 
whole  of  the  case,  delivered  the  judgment  of  the  Court  as 
follows: — No  formal  objection  has  been  raised  or  taken  as 
to  the  form  of  action,  or  whether  it  be  maintainable  or 
not,  on  the  ground  that  the  plaintiff  and  defendant  are 
tenants  in  common,  and  therefore  cannot  sue  one  another. 
The  only  question  then  submitted  to  us  is,  what  estate  the 
plaintiff  is  entitled  to  take  under  the  will? — ^What  effect  bur 
opinion  will  have  on  the  verdict  it  is  impossible  for  me  to 
say,  but  it  must  be  entered  according  to  the  decision  I 
am  now  about  to  pronounce. — ^We  are  all  of  opinion,  that, 
imder  the  circumstances,  the  plaintiff  is  only  entitled  to  one- 
sixth  part  of  the  property  in  question ;  and  we  are  not  driven 
to  say  whether  he  is  to  take  it  as  tenant  in  tail  or  for  life, 
and  no  question  has  been  raised  as  to  whether  his  two  sis- 
ters are  entitled  to  any,  or  what  part  of  it.  The  legal  es- 
tate is  in  CcMT,  the  trustee ;  and  in  a  Court  of  law,  the 
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^^^.  only  estate  on  which  the  plaintifF  can  stand,  is  an  equitable 
estate  tail  in  one-sixth  part,  and  he  is  consequently  entitled 
to  one-sixth  of  the  proceeds.  The  testator  by  his  will  has 
given  an  estate  for  life  only  to  his  children,  and  a  like  estate 
to  the  grandchildren;  but  we  are  of  opinion,  that,  by  the 
operation  of  the  subsequent  words  contained  in  that  instru- 
ment, the  estate  for  life  in  the  first  six  takers  may  be  enlarg* 
ed  into  an  estate  tail,  and  that  because  although  the  testator 
has  expressly  given  them  an  estate  for  life  only,  he  has  at- 
tempted  that  which  is  impossible,  viz,  to  give  estates  for  life 
to  unborn  children,  and  the  children  of  such  children.  If  that 
/  ^  direction  were  complied  with,  it  would  tend  to  create  a  per- 

/*/*M*  ^  P^^     petuity  which  the  law  will  not  allow.     But  we  must  do  that 

which  will  approach  the  nearest  to  the  intention  of  the  tes- 
tator, and  which  appears  to  me  to  be,  to  enlarge  the  estate 
for  life  in  the  first  takers  to  an  estate  tail,  unless  there  be 
an  express    meaning   to  the    contrary. — But  there    are 
other  words  in  the  will  which  seem  to  place  the  matter  be- 
yond all  doubt,  for  the  share  of  the  child  or  children  dy- 
ing was  to  go  to  the  surviving  children,  and  to  be  thus  dis- 
posed of,  viz,  "  in  case  any^or  either  of  the  said  children 
.should  happen  to  die  without  leaving  any  lawfiil  issue,  then, 
that  the  rents,  issues  and  profits  belonging  to  such  of  his 
sons  or  daughter  so  dying,  should  go  to  and  be  received 
by  the  survivor  or  survivors.**    Here,  there  is  a  gift  over 
after  failure  of  issue  of  the  children,  and  which  would 
give  the  first  takers,  viz.  the  testator's  six  children,  es- 
tates tail. — It  has  been  insisted,  in  the  course  of  the  argu- 
ment for  the. defendant,  that  the  word  "  leaving  ^^  must  be 
restricted  to  children  alive  at  the  time  of  the  death;  but 
there  are  many  cases  in  which  such  an  expression  has  been 
held  to  create  a  tenancy  in  tail,  as  in  Franklin  v.  Lay  (a). 
There  the  devise  was  to  the  testator's  grandson,  John 
Franklin,  to  hold  to  him  and  to  the  issue  of  his  body  law* 

{a)  2  Bligh'i  Rep.  59,  n. 
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fiilly  to  be  begotten;  and  to  the  heirs  of  such  issue  for  ever : 
But  if  his  said  grandson  should  die  without  leading  any  m« 
sue  of  his  body  lawfully  begotten,  then  over; — ^the  Vice- 
chancellor  held  it  to  be  an  estate  tail  in  the  grandson. 
The  word  leaving  therefore  was  not  confined  to  issue  exist- 
ing at  the  time  of  the  death,  but  held  to  convey  an  estate 
tail.  The  same  point  was  determined  in  effect  in  Jessan 
V.  Wriffhi  (in  error)  (a),  and  in  which  the  case  of  Doe  d. 
Strong  y.  Gaff  {p)  was  over-ruled.  And  in  Jesson  v. 
Wright  the  Lord  Chancellor  said  {c\  "  I  will  not  trouble 
the  House  by  going  through  all  the  cases  in  which  the  rule 
has  been  established;  that  where  there  is  a  particular 
and  a  general  intent,  the  particular  is  to  be  sacrificed  to  thejd.f^, « ,  i 
general  intent.  The  opinion  which  I  have  formed  concurs 
with  most,  though  not  with  every  one  of  those  cases.  A  . 
great  many  certainly,  and  almost  all  of  them  coincide  and 
concur  in  the  establishment  of  that  rule.  Whether  it  was 
wbe  originally  to  adopt  such  a  rule  might  be  a  matter  of 
discussion;  but  it  has  been  acted  upon  so  long,  that  it 
would  be  to  remove  the  land-marks  of  the  law,  if  we  should 
dispute  the  propriety  of  applying  it  to  all  cases  to  which 
it  is  applicable.  There  b,  indeed,  no  reason  why  Judges 
should  have  been  anxious  to  set  up  a  general  intent  to  cut 
down  the  particular,  when  the  end  of  such  decbion  is  to 
give  power  to  the  person  having  the  first  estate,  according 
to  the  general  and  paramount  intent,  to  destroy  the  inter- 
est both  under  the  general  and  the  particular  intent. 
However,  it  b  definitively  settled  as  a  rule  of  law,  that 
where  there  b  a  particular,  and  a  general  or  paramount 
intent,  the  latter. shall  prevail;  and  Courts  are  bound  to 
give  effect  to  the  paramount  intent."  And  his  Lordship 
concluded  by  stating,  that  (d)  "  he  was  sorry  to  come  to 
such  a  decbion,  because,  when  a  paramount  intention 
b  enforced,  the  first  taker  is  enabled  to  destroy  both 

(«)  2  B%h,  ] .        (h)\\  East,  668.       (c)  2  Btigb,  61 .        (<f)  Id.  56. 
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-i^-  *he  general  and  particular  intent*" — That  doctrine  is 
WoLLBir  no^  i0Q  ^ei]  established  to  be  shaken;  and  here,  as  the 
Andrbwb.  estate  was  not  to  go  over  until  a  general  failure  of  issue 
in  the  first  takers^  they  took  estates  tail.  If  so,  the  plains 
tiff's  mother  had  an  estate  tail,  and  he  is  consequently 
entitled  to  one^sixth  part  of  the  property. — The  next 
question  then  is,  as  to  the  shares  of  those  four  sons  who 
died  without  issue;  and  whether  the  plaintiff  is  entitled 
to  a  moiety  of  the  accumulated  interest  in  consequence 
of  such  deaths,  or  whether  the  whole  goes  to  the  survivor  t 
— For  the  plaintiff,  it  has  been  insisted,  that  cross  remain-* 
ders  are  to  be  implied ;  to  which  it  was  answered,  that  such 
implication  could  not  arise  between  more  than  two  paF« 
ties ;  yet  it  was  admitted  on  both  sides,  that  the  Court  might 
raise  such  an  unplication,  where  there  appears  to  have 
been  a  manifest  intention  of  the  testator  that  his  property 
should  be  so  disposed  of.  Here,  however,  there  is  an 
express  disposition  of  the  property,  and  such  remainders 
cannot  be  impHed,  because  he  gives  it  to  his  six  children 
named  in  the  will,  and,  after  their  deaths,  the  shares  of 
tiiose  so  dying  without  issue,  were  to  go  to  the  survivor 
or  survivors,  that  is,  to  the  survivors  for  life,  and  even- 
tually to  the  last  or  ultimate  survivor :  that  appears  to  us 
to  be  the  express  disposition  of  his  estate,  and  on  which 
we  are  bound  to  act.* — As  to  what  estate  the  survivor  is 
entitled  to  take,  it  is  unnecessary  for  us  to  determine,  be* 
cause  if  he  does  not  take  a  fee  under  the  will,  he  will  take 
it  as  hehr  at  law.  But  we  think  that  the  intent  of  the 
testator  was,  that  the  accruing  shares  should  pass  to  the 
defendant,  as  the  survivor  ttnder  the  will.  There  is  a-  case 
which  has  not  been  referred  to  in  the  argument,  and  which 
appears  to  bear  a  strong  resemblance  to  die  present,  vizi 
that  of  Doe  d.  BorweU  v.  Ahey  (a),  where  the  testator  de- 
vised  ''  all  his  messuages  and  lands  to  his  three  sisters,  for 
and  during  their  joint  lives,  and  the  life  of  the  survivor,  to 

(a)  1  Mau.  &  Selw.  428. 
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tftke  aft  tenants  in  common  and  hot  as  joint  tenants;  remain-  ^  1884. 
der  to  trustees  during  the  respective  lives  of  the  sisters  and 
the  life  of  the  survivor^  to  preserve  contingent  remainders ; 
and  from  and  after  their  respective  deceases^  and  the  de- 
cease of  the  survivor^  remainder  over :  and  the  question 
was,  what  estate  the  sisters  took?  The  Court  decided, 
that  they  either  took  the  estate  as  joint  tenants,  to  be  re- 
gulated in  its  enjoyment  as  a  tenancy  in  common;  or  as 
tenants  in  common,  with  benefit  of  survivorship;  and, 
consequently,  that  the  survivor  had  a  right  to  all  the  es- 
tate after  the  death  of  her  sisters:  and  Lord  EUenbo- 
rough  there  said,  (a)  "  the  words  &re,  '  unto  my  three  sis- 
ters for  and  during  their  joint  natural  lives  and  the  natu- 
ral life  of  the  survivor,  to  take  as  tenants  in  common,  and 
not  as  joint  tenants/  To  take  as  tenants  in  common,  is, 
correctly  speaking,  repugnant  to  taking  with  benefit  of 
survivorship;  but  if  those  words  are  understood  to  mean 
that  they  were  to  enjoy  it  as  tenants  in  common,  which 
they  might  do  with  benefit  of  survivorship,  then  the  only 
repugnancy  seems  to  be  in  the  words, '  and  not  as  joint  te- 
nants.' I  would  preserve  the  words  '  to  take  as  tenants  in 
common': — the  words  *  tenants  in  common'  are  of  flexible 
meaning,  and  may  be  understood,  that  although  they 
should  take  by  survivorship  as  joint  tenants,  yet  the  en- 
joyment was  to  be  regulated  amongst  them  as  tenants  in 
common.  The  prevailing  intention  of  the  testator  seems 
to  have  been,  that  the  estate  should  not  go  over  until  the 
death  of  the  survivor." — That  appears  to  be  particu-  • 
larly  applicable  to  the  present  case,  as  the  testator  has 
expressly  directed  that  the  survivor  or  survivors  should 
take*  That  must  mean  the  surviving  child  or  children, 
but  not  the  surviving  stocks  or  issue  of  such  children. 
We  are  therefore  of  opinion,  that  the  plaintiff  is  only  en- 

(«)  1  Man.  &  Selw.  433. 
s  2 
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l8a9U        titled  to  one-sixth  part  of  the  property  in  question,  and 
WoLLBN       that  the  verdict  must  be  entered  accordingly. 

Andrews.  t«j ^^4.  r^^  *.u i^:^i.:/r  r>^«  ^^^  ^:^*i* 


Judgment  for  the  plaintiff,  for  one-sixth. 


Monday, 

May  suu  DoE  on  the  demise  of  Watson  v.  Jefferson. 

if.  being  seised  £  jjjg  ^^g  ^j^  action  of  ejectment.    The  declaration  stated 

infeeofames-  "^ 

suageaod  lands,  the  demise  to  have  been  made  by  Watson^  the  lessor  of  the 

issuing  and  plaintiff,  ou  the  1st  February^  1  Geo.  4,  of  ten  acres  of 

firom^^deiSed  ^"*^»  ^^^  *®°  acrcs  of  moor,  with  the  appurtenances,  in  the 

"auiiis  free-  parish  o(  Bmmfield^  otherwise  Sromjield,  in  the  county  of 

bold  loessuaffe  ___ 

and  tenement,  Cumberland.    The  defendant  pleaded  the  general  issue. 

^rxfiu  arising  ^^  *^®  tnsl,  before  Mr.  Justice  Holroyd^  at  the  Summer 

herefrom,"  to  Assizes  for  that  county,  1821,  the  jury  found  a  verdict 

his  wife  for  life,  ^     ^                   ^*             '           ''      ^ 

with  remainder  for  the  plaintiff,  damages  Is.    subject  to  the  opinion  of 

local  inciosure  ^^^  Court  On  the  following  case: — 

^^•J^^S;  George  Peat,  otDundraw,  in  the  parish  otBromfield, 

by  which  the  being,  at  the  time  of  his  death,  seised  in  his  demesne,  as  of 

commissioners  o          «                                                            -.^       ,                     .     .           i» 

were  authorised  tee,  of  a  messuage  or  tenement  at  Dwidrato,  consistmg  oi 

m^1n'i«f^rt  *  dwelling-house,  out-houses,  and  about  twenty-four  acres 

of  tithes  to  tiie  of  land,  and  having  purchased  from  the  lay-impropriator 

tors:— Held,  all  the  tithcs  of  com  and  grain,  annually  growing  and  in- 

thatthe  6th  sec-  .                         .                                   ^                ^         j              • 

tionofthegene-  creasmg   on    such  messuage  or  tenement  and  premises, 

S^&fgtihlTtimc  (^^^^^  tithes  were  conveyed  to  him  by  deed,  bearing  date 

formaking  the  3d  September,    1800),  he,   by  will    duly    executed 

daims  before 

the  commission-  and  attested,  bearing  date  the  22nd  September,  1800,  after 

tlkerto  apply  directing  his  executrix  to  discharge  his  debts,  gave  and 

^''^^tTin"*^*"  bequeathed  to  his  wife  Mary,  all  his  freehold  messuage 

of  land,  but  and  tenement,  and  alt  the  profits  arising  therefrotn,  at 

tithes  also;  and  D^^cfrati^,  in  the  parish  of  J9rom/?e/(/,  during  her  natural 

SmfpiiSS;  ^^^^  5  he  also  bequeathed  to  her  aU  his  household  goods  and 

who  had  neg- 
lected to  m^e 

a  claim  for  tithes  within  the  time  required  by  that  section,  could  not  prevail  in  ejectment  against  a 
party  in  possession  of  an  allotment,  actually  set  out  in  respect  of  the  tithes,  although  the  party  un- 
der whom  he  claimed  titie  had  also  omitted  to  make  a  claim  according  to  the  statute.^  Qmiv  whe- 
ther the  tithes  pasted  under  the  word  prufiU  in  the  dense  ? 


IN  TH£  FIFTH  Y£AR  OF  GEO,  IV. 


261 


personal  estate  for  her  own  proper  use;  and  be  declared  >2^1l/ 
his  wiD  to  be,  after  the  decease  of  his  wife  Jtfaiy,  to  devise  ^^^^ 
the  above-mentioned  freehold  messuage  and  tenement,  to  be  o. 

subject  and  chargeable  to  such  payments  as  follows :  viz. 
after  the  decease  of  his  wife  Mary^  he  gave  the  messuage 
and  tenement  to  George  Peai^  of  High  House ^  in  the  pa- 
rish of  Halm  Culkam,  his  heirs,  executors,  or  assigns, 
whom  he  made  and  appointed  guardian,  in  trust,  to  sell 
and  dispose  thereof,  as  thereafter  mentioned :  viz,  after 
the  decease  of  his  wife  Mary: — George,  Peat  of  High 
House,  his  heirs,  executors,  or  assigns,  were  to  sell  the  said 
messuage  and  tenement ;  and  first,  out  of  the  money  arising 
therefrom,  to  pay  the  heirs,  executors,  or  assigns  of  testa- 
tor's wife,  the  sum  that  had  been  paid  by  her  for  the  dis- 
charge  of  testator's  debts;  then,  several  legacies  mentioned 
in  the  will:  then,  after  providing  that,  if  his  wife  should 
marry  again,  after  his  decease,  she  should  lose  the  benefit 
and  profits  of  his  said  messuage  and  tenement ;  and  that 
George  Peat,  o{High  House,  his  heirs,  executors,  or  as- 
signs, should  immediately  enter  and  take  possession  of  the 
messuage  and  tenement,  subject  to  the  payment  of  the 
debts  and  legacies  before  charged  upon  it : — ^The  testator  be- 
queathed all  the  remainder  and  residue  of  his  estate,  after 

•  

the  payment  of  those  debts  and  legacies,  unto  Dolly  Cfra" 
ham,  the  wife  o{  Joseph  Graham,' o(  fftgion :  and  he  ap-. 
pointed  his  wife  sole  executrix  of  his  wilL 

The  testator  died  in  September,  1804,  without  revoking 
or  altering  his  will,  leaving  his  wife  him  surviving,  who  is  still 
alive ;  he  also  left  a  niece,  and  a  great  niece,  him  surviving, 
who  were  bis  co-heiresses  at  law,  viz.  Dolly  Graham,  who 
was  mentioned  in  the  wiU,  and  Mary  Peat  Storey,  his 
great  niece,  who  had  married  one  David  Chapman.  At 
the  time  of  the  testators  death,  George  Peat,  the  trustee 
named  in  the  will,  was  still  alive,  but  he  died  in  1805,  leav- 
ing George  Peat,  his  only  son  and  heir,  him  surviving,  who 
also  died  in  May,  1818,  having,  by  a  codicil  duly  executed 
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^}^^'  -  and  attested^  devised  all  his  trust  and  interest  in  the  here- 
Doe  d.  ditaments  at  Dttndraw,  unto  John  Hewaon,  in  order  that 
V.  he  might  carry  the  will  of  the  testator  into  effect. 

Jefpbrson.  j^  1813,  an  act  of  parliament  was  passed  for  inclosing 
lands  in  Ihmdraw,  in  the  county  of  Cumberland,  which 
act  it  was  agreed  might  be  referred  to  on  the  argument 
of  the  case  (a).  Under  this  act»  the  commissioners  duly 
appointed  meetings  for  receiving  claims^  of  which  no- 
tice was  duly  given;  and  at  some  of  those  meetings, 
claims  were  put  in  by  the  different  persons  claiming  in- 
terests under  the  inclosure  act,  but  no  claim  was  put  in 
by  David  Chapman,  who  lived  at  Maneheiter,  in  right  of 
his  wife  JUary  Peat  Chapman,  for  any  right  claimed  by  her, 
or  in  her  right,  under  the  inclosure  act,  within  the  time 
limited  by  the  General  Inclosure  Act,  nor  were  any  claims 
at  all  put  in  for  allotments  in  respect  of  tithes  by  any  one. 
The  piece  of  ground,  the  moiety  of  which  was  sought  to 
be  recovered  in  this  action,  was  an  allotment  which  had 
been  marked  and  staked  out  by  the  commissioners  to  the 
defendant  in  March,  1817,  the  commissioners  believing,  at 
the  time,  that  he  was  entitled  to  the  whole.  On  the  Slst 
June,  18S0,  the  commissioners,  at  the  request  of  the  les- 
sor of  the  plaintiff,  set  out  an  allotment  of  one  acre  and 
seventeen  perches,  being  the  moiety  of  the  allotment  set 
out  to  the  defendant,  as  an  allotment  in  lieu  of  tithes  claim- 
ed by  the  lessor  of  the  plaintiff  from  Chapman  and  his  wife, 
as  hereinafter  mentioned.  The  commissioners,  however, 
did  not  execute  their  award  before  the  trial  of  this  action 
of  ejectment.  The  lessor  of  the  plaintiff  rested  his  title 
to  the  moiety  of  the  allotment  in  question,  on  indentures 
of  lease  and  release,  of  the  7th  and  8th  April,  1819,  made 
between  David  Chapman  and  his  wife  of  the  one  part,  and 
the  lessor  of  the  plaintiff  of  the  other,  by  which  CAop* 
man  and  his  wife,  granted,  released,  ratified,  and  con- 
firmed unto  the  lessor  of  the  plaintiff,  his  heirs,  and  as- 

(<i)  53  Geo.  3,  e.  cxli. 
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aign^  all  that  their^  or  the  one  of  their,  undivided  half  1824- 
part,  or  diarei  of  the  tithes  of  com^  grain^  sheaves  of  com,  dob  d. 
and  of  hay  growing  upon  all  that  messuage  and  tenement,  ^^ 

lands,  hereditaments  and  premises,  late  the  property  of  ^s^s^oir. 
Oeorge  Peat^  deceased,  situate  at  Dundraw,  and  also  all 
that  moiety,  or  undivided  halfpart  of  all  allotments  of  com- 
mon, or  waste  land,  then  already  allotted  and  set  out,  or 
thereafter  to  be  allotted  or  set  out  by  the  commissioners 
appointed  by  the  said  act  for  inclosing  lands  ia  Dundraw, 
in  respect  of  said  estate,  tithes,  and  hereditaments,  as  the 
same  were  then  laid  down,  or  intended  to  be  laid  down,  on 
the  plan  intended  to  be  annexed  to  the  award  of  the  said 
commissioners: — To  hold  the  same  unto  and  to  the  use  of 
the  lessor  of  the  plaintifT,  his  heirs  and  assigns,  for  ever. 
In  TVimiy  Term,  1819,  a  fine,  with  proclamations,  was  le- 
vied between  the  said  John  Watson^  plaintiff,  and  Chap* 
wum  and  wife,  deforciants,  of  the  moiety  of  tithes  of  com 
and  hay,  arising  out  of  one  hundred  acres  of  land  at  Dun* 
draw,  and  of  twenty  acres  of  common  land  at  Dundraw. 

The  defendant  claimed  title  under  a  conveyance  of  the 
tithes,  and  of  the  common  ri^t  allotment  which  belonged 
to  the  same,  from  John  Hewion,  the  devisee  of  George 
Peat,  the  trustee  imder  the  will,  and  Dolfy  Graham,  by 
lease  and  release,  dated  the  Gdk  and  7th  JWy,  1818. 

At  the  trial,  it  was  contended  on  the  part  of  the  plain- 
tiff, that  the  tithes  did  not  pass  under  the  will  of  the  testa- 
tor, to  his  wife  for  her  life,  with  the  remainder  over,  as  in 
the  will  mentioned,  by  the  description  of  his  freehold  mes- 
suage and  tenement,  and  aU  the  prq^s  arising  therefrom. 

On  the  part  g(  the  defendant  it  was  contended,  that  they 
did  pass:  and  that  no  claim  having  been  put  in  by  Chap* 
man  and  his  wife,  before  the  commissioners,  the  claim  set  up 
by  fFatsen,  the  lessor  of  the  plaintiff,  under  the  above 
conveyance  to  him  was  too  late,  and  that  the  same  was  al- 
together void  with  reference  both  to  the  particular  and 
general  inclosure  acts. — Both  these  points  were  reserved 
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2^^'  by  the  learned  Judge,  andy  upon  the  whole — The  ques* 
Doe  d.  tion  for  the  opinion  of  the  Court  was,  whether  Ae  plain- 
ts, tiff  was  entitled  to  recover?   If  so,  the  verdict  was  to  be 

entered  for  him  with  one  shiUing  damages ;  if  otherwise, 

for  the  defendant. 

The  case  came  on  for  argument,  on  a  former  day  in  this 
Term,  when  Mr.  Serjeant  Cross  for  the  lessor  of  the  plain- 
tiff, submitted,  that  the  tithes  in  question  did  not  pass  to 
the  testator's  wife  under  the  will,  by  the  description  of  his 
"  freehold  messuage  and  tenement,  and  all  the  prqfiis 
arising  therefrom,"  and  he  relied  on  Priddle  and  Napper's 
case  (a),  where  it  was  decided,  that  tithes  are  an  ecclesias- 
tical inheritance,  collateral  to  the  estate  of  the  land,  and  of 
their  proper  nature  due  only  to  ecclesiastical  persons,  by 
the  ecclesiastical  law.  It  is  quite  clear,  that  the  word 
"  profits "  in  a  deed  would  not  be  sufficient  to  convey 
tithes,  and  if  so,  they  certainly  cannot  pass  as  such  in  a 
will.  In  Parkins  v.  Hinde  {b),  it  was  held,  that  if  a  par- 
son by  indenture  lease  his  glebe  with  all  profits  and  com- 
modities to  the  same  belonging,  habendum  for  ninety-nine 
years,  rendering  so  much  rent  for  all  exactions  and  de- 
mands whatsoever  to  the  said  rectory,  for  the  close  afore- 
said belonging;  yet  this  shall  not  pass  the  tithes  of  the  land, 
for  the  lessee  shall  not  have  the  land  discharged  of  tithes* 
but  shall  pay  them  to  the  parson,  because  they  are  due  to 
the  parson  of  common  right,  and  so  shall  not  pass  by  gene- 
ral words.  And  in  SHle  v.  Miles  (c),  it  was  decided,  that 
tithes  are  not  extinguished  by  a  release  of  all  right  of 
land ;  for  they  are  not  issuing  out  of  land,  nor  are  they 
extinguished  by  unity  of  possession.  And  in  Phillips  v. 
Jones  (d),  on  a  motion  to  amend  the  writ  of  entry  in  a  fine 
by  inserting  the  word  tithes,  the  Court  observed  that  tithes 

{a)  1 1  Rep»  13(b).         (i)  Cro.  Eliz.  161.  S.  C.  U  Rep.  13  (b). 
(c)  Owen,  39.  {d)  3  Bos.  &  PuL  363. 
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were  not  hereditaments  belonging  to  land,  but  were  a  separ-       .J^^ 
ate  subject  of  tenure,  and  must  be  held  by  a  different  tide.       JB^'  ^ 


Mr*  Serjeant  Taddy  contra,  admitted  that  although 
tithes  are  in  the  nature  of  an  ecclesiastical  inheritance,  yet, 
that  they  would  pass  under  the  word  ^^ profits  "  in  the  will  in 
question.  It  must  be  observed,  that  the  tithes  were  vest- 
ed in  lay  impropriators;  and  in  Coke  ZAttleton  (a),  it  is 
said,  that  tithes  or  other  ecclesiastical  duties,  that  came  to 
the  crown  by  the  statutes  27  Hen.  8,  and  1  Edtv,  6,  are 
by  those  statutes,  and  these  of  32  Hen.  8,  and  1  &  2 
Philip  &  Mary,  in  the  hands  of  laymen,  temporal  in- 
heritances, and  shall  be  accounted  assets.  Tithes  may  be 
most  aptly  described  as  profits  of  the  land,  as  they  form  a 
tenth  part,  and  actually  arise  from  such  profits :  and  in 
Ashton  V.  Ashton  (i),  it  was  held,  that  a  person  who  had 
no  land  in  ^.  but  had  tithes  there,  and  devbed  all  his 
land  in  A.,  the  tithes,  as  they  were  issuing  out  of  the  land, 
and  part  of  the  profits  thereof,  should  pass;  and  in 
Ehightiey  and  Spencer's  case  (c),  it  was  held,  that  if  a 
parson  purchase,  and  afterwards  leases  his  parsonage, 
he  shall  pay  tithes  notwithstanding  this  unity. — And 
here,  as  the  testator  has  devised  all  his  freehold  messuage, 
and  all  the  profits  arising  therefrom,  to  his  wife,  he  did 
not  intend  that  the  property  should  be  separated ;  and  in 
Doe  d.  Tojield  v.  Tojield  (d),  it  was  held,  that  real  pro- 
perty may  pass  under  the  description  of  "personal  estates," 
in  a  will. 

Independently  of  this,  however,  the  lessor  of  the  plain- 
tiff is  now  barred  firom  recovering  in  this  action,  as  it 
is  stated  as  one  of  the  facts  in  the  case,  that  no  claim 
was  put  in  by  Chapman  before  the  commissioners,    on 

(«)  Page  159  (s).  (b)  3  Peere  Wms.  386.  (c)  1  Leon.  334. 

(d)  1 1  East,  246. 


V. 

JCFFKRSOM. 
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DoEd. 
Watson 

V. 

Jbpfersov. 


belialfof  himself  and  bis  wife,  previously  to  the  convey- 
anoe  to  the  plaintiff,  within  the  period  limited  by  the  Gem^ 
ral  Inclosure  Act,  41  Geo*  3,  c.  109,  or  the  act  passed  for 
incloskig  the  lands  in  questioa,  ($3  Qeo.  3,  e.  cxlL)  (a), 
the  40th  clause  of  which  contains  a  general  saving  to  all 
persons,  except  those  who  were  requiied  by  the  act  to 
make,  but  neglected  or  omitted  to  make  thdr  respective 
claims  according  to  the  provisions  of  the  sixth  section 
of  the  General  Inclosure  Act(b);  and  by  the  5th  clause 


(a)  Local  and  personal 
{h)  By  which  it  is  enacted. 
That  "aU  peraon8«  and  bodies 
corporate  or  politic,  who  shall 
have  or  claim  any  common  or 
other  right  to  or  in  any  such  lands 
so  to  he  inclosed,  shall  deliver,  or 
caiuse  to  be  delivered  to  such 
commissioner  or  commissioners, 
or  one  of  them,  at  some  one  of 
such  meetings  as  the  sidd  com- 
mismoner  or  commisiionen  shall 
i^ppint  for  the  purpose,  (or  with- 
in 8uch  further  time,  if  any,  as  the 
said  commissioner  or  commission- 
ers ehall  for  some  special  rea- 
son think  proper  to  allow  for  that 
purpose),  an  account  or  schedule 
in  writing,  signed  by  them,  or 
their  respective  husbands,  guard- 
ians, trustees,  committees,  or 
agents,  of  such  their  respective 
jighXB  or  claims,  and  therein  de- 
scribe the  lands  and  grounds,  and 
the  respective  messuages,  lands, 
&c.  In  respect  whereof  they  shall 
respectively  claim  to  be  entitled 
to  any  and  which  of  such  rights 
in  and  upon  the  same  or  any  part 
thereof,  with  the  name  or  names 
if  the  person  or  persons  then  in 


the  actual  possession  thereof,  and 
the  particular  computed  quaati. 
ties  of  the  same  respectively, 
and  of  what  nature  and  extent 
such  right  is,  and  also,  in  what 
rights,  and  for  what  estates  and 
interests  they  claim  the  same  re- 
spectively, distinguishing  the  free- 
hold from  the  copyhold  or  lease- 
hold; or  on  non-compliance  there- 
with, every  of  them  making  de- 
fault .tiieoNdu,  shall,  u  br  ealy  ss 
respects  any  claim  so  neglected 
to  be  delivered,  be  totally  barred 
and  excluded  of  and  from  aU 
right  and  title  in  er  upon  such 
lands  so  to  be  divided  respective- 
ly, and  of  and  from  all  benefit 
and  advantage  in  or  to  any  share 
or  allotment  thereof;  all  wludi 
said  claims  or  accounts  shall,  at 
all  seasonable  times,  until  after 
the  execution  of  the  said  award, 
be  .open  to  the  inspection  and 
perusal  of  all  parties  interested  or 
claiming  to  be  interested  in  the 
premises,  their  respective  agents 
or  attomies,  viho  may  take  copies 
thereof,  or  extracts  therefrom  re- 
spectively; and  if  any  person  or 
persons  interested,  or  claiming  to 
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of  the  58  Oeo,  3,  the  commissionerB  are  empowered  to 
appoint  three  meetings  for  the  purpose  of  carrying  the 
act  into  execution,  and  also  to  appoint  subsequent  meet* 
ingSy  but  no  particukr  time  is  specified  in  that  or  the 
General  Inclosure  Act,  when  the  allotments  are  to  be 
made. — At  all  events,  the  notice  required  to  be  given  to 
the  commissioners  under  the  6th  section  of  the  latter  sta- 
tute, should  have  been  before  the  division  of  the  lands  was 
made,  or  allotments  in  lieu  of  tithes  set  out. 


1AM» 


Mr.  Serjeant  Crass  in  reply,  insisted  that  the  defendant 
was  estopped  from  raising  the  latter  objectum,  he  him- 
self having  omitted  to  put  in  any  claim  before  the  com- 
missioners. In  Doe  d.  Bristow  v.  Pegge  (a),  it  was 
held,  that  outstanding  unsatisfied  tenn0,  and  which  the 
plaintiff  submitted  not  to  disturb,  could  not  be  set  up  as 
a  bar  to  an  ejectment  by  the  defendant,  whose  own  title 
appeared  to  be  subject  to  the  same  incumbrances;  and 
although  the  authority  of  that  case  is  somewhat  shaken  in 
JDoe  d.  Hodsden  v.  Sickle  (&),  yet  it  is  decisive  to  shew, 
that  where  two  parties  claim  under  the  same  title,  or  neg- 
lect to  prefer  their  claim,  the  one  is  estopped  from  rais- 
ing an  objection  of  this  nature.  Here,  however,  the  claim 
in  respect  of  tithes,  does  not  &11  within  the  meaning  of  the 
6th  section  of  the  General  Inclosure  Act,  or  of  the  local 


be  interested  in  the  premises, 
ahall  have  any  objection  to  offer 
to  any  such  account  or  cUiim,  the 
particnlan  of  such  objection  shall 
be  reduced  into  wridng,  and  sign- 
ed by  them,  or  their  respective 
husbands,  guardians,  trustees, 
committees,  or  agents,  and  shall  be 
defiyered  to  the  said  commissioner 
or  commisflionen,  at  or  before 
some  other  meeting  of  such  com- 


missioner or  commissioners,  to  be 
by  him  or  them  appointed  for  that 
purpose ;  and  no  such  objection 
shall  afterwards  be  received,  un- 
less for  some  legal  disability,  or 
special  cause,  to  be  allowed  by  the 
sud  commissioner  or  commis- 
sioners.'* 

(a)  1  Term  Rep.  758,  n. 

(6)  2Termilep.684. 
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^^^.       act  under  which  the  lands  were  inclosed ;  as  the  former  ap- 

Dob  dL        plies  Only  to  allotments  in  respect  of  lands,  and  cannot  be 

V.  extended  to  tithes,  and  by  the  latter,  no  time  is  specified 

j£vrcKsoK.     Qj  limited,  at  which  the  allotments  are  to  be  set  out,  or 

claims  made. 

Cur.  adv.  vulL 

Lord  Chief  Justice  Best,  now  delivered  the  judgment 
of  the  Court  as  follows : — ^This  is  an  action  of  ejectment, 
and  was  tried  before  Mr.  Justice  Holroyd^  at  the  Summer 
Assizes  for  Cumberland,  1821 ;  and  the  jury  found  a  ver- 
dict for  the  plaintiff,  with  one  shilling  damages,  subject  to 
our  opinion  on  the  following  case :  [Here  his  Lordship 
stated  the  whole  of  the  case].  The  first  question  arises 
on  the  construction  of  the  will  of  George  Peat,  but  on 
that  we  give  no  opinion,  as  our  judgment  is  against  the 
plaintiff  on  the  second  point.  It  appears  that  '^  the  testa- 
tor  died  in  September,  1804,  leaving  his  wife  surviving, 
and  who  is  still  alive;  that  in  1813,  an  act  of  parliament 
was  passed  for  inclosing  lands  in  Dundraw;  and  that  un- 
der this  act  the  commissioners  duly  appointed  meetings 
for  receiving  claims,  of  which  notice  was  duly  given ;  and 
that  at  some  of  those  meetings,  claims  were  put  in  by  the 
different  persons  claiming  interests  under  the  inclosure 
act ;  but  that  no  claim  was  put  in  by  David  Chapman,  in 
right  of  his  wife,  for  any  right  claimed  by  her,  or  in  her 
right,  under  the  inclosure  act,  within  the  time  limited  by 
the  General  Inclosure  Act ;  nor  were  any  claims  at  all  put 
in  for  allotments,  in  respect  of  tithes,  by  any  one."  This 
being  an  action  of  ejectment,  the  plaintiff  must  succeed,  (if 
at  all,)  on  the  strength  of  his  own  case,  and  cannot  avail 
himself  of  any  defects  which  may  be  found  in  that  of  the 
defendant.  We  think  that  the  lessor  of  the  plaintiff  has 
made  out  no  case  to  support  this  action,  but  on  the  con- 
trary, has  altogether  failed  in  establishing  his  claim ;  and. 
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that  even  if  he  ever  had  any  rights  it  is  now  barred  by  the 
6th  section  of  the  General  Inclosure  Act,  41  Geo.  S,  c.  109. 
[Here  his  Lordship  read  that  section.]     It  has  been  well 
said  by  my  brother  Crass,  that  this  section  applies  only 
to  allotments  in  respect  of  lands,  and  not  to  those  in  re- 
spect of  tithes.     If  this  were  the  case  of  a  rector  claim- 
ing all  the  tithes  belonging  to  a  particular  parish,  there 
might  be  some  foundation  for  that  argument;    but  on 
looking  at  the  act  in  question,  and  on  which  this  point 
turns,  it  appears  that  the  right  to  tithes  was  vested  in  a 
variety  of  persons,  -the  names  of  all  of  whom  were  not 
known  to  the  commissioners,  who  were  authorised  to  set 
out  allotments  in  respect  of  them,  to  the  various  proprietors, 
according  to  their  respective  rights  and  interests;  and 
the   80th  section  under  which  the  allotments   for  the 
tithes  of  ancient  inclosures  were  to  be  made,  enacts  that 
*'  the  commissioners  shall  set  out  and  allot  unto  and  for  Sir 
Henry  Fletcher,  Sir    Wastel  Brisco,   Waiter  Fletcher, 
John  Barnes,  and  the  several  other  persons,  (not  naming 
them),  proprietors  of  tithes,  moduses,   prescriptions,  or 
other  ecclesiastical  dues,  arising  and  payable  from  and  out 
of  the  several  ancient  inclosures,  or  other  the  ancient  mes- 
suages, lands  and  tenements,  entitled  to  right  of  common 
upon  the  said  commons  and  waste  grounds,  or  any  part 
thereof,  and  to  their  sequels  in  right,  respectively,  in  sepa- 
rate allotments  proportionate  to  the  respective  interests  of 
the  said  proprietors,  so  much  of  the  said  commons  and  waste 
grounds,  as  shall,  in  the  judgment  of  the  said  commissioners, 
1>e  deemed  equivalent  to  and  a  full  recompense  and  satis- 
faction for  all  tithes,  moduses,  &c.  due  and  payable  to  the 
said  Sir  Henry  Fletcher,   Sir   Wastel  Brisco,    fFalter 
Fletcher,  John  Barnes  and  others,  the  proprietors  of  tithes 
as  aforesaid,  for  and  in  respect  of  the  seveiul  old  inclo- 
sures, and  other  the  ancient  messuages,  lands  and  tene- 
ments already  inclosed,  and  entitled  to  right  of  common 
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^^^       upon  the  said  commons  and  waste  grounds,  and  which 
Dob  iL        are  now  liable  and  subject  to  the  payment  of  such  tithes 
V.  in  kind,  or  of  any  such  moduses,  &c. ; — provided  that  the 

Jbftbrson.  gjjjj  several  allotments  so  to  be  given  in  exchange  for  the 
said  tithes,  moduses,  &c.  payable  in  respect  of  the  said 
ancient  inclosures,  messuages  and  tenements,  shall  be  de- 
ducted from  the  several  share3  of  common,  to  which  the 
said  premises  respectively  would  be  entitled  in  proportion 
to  the  value  of  the  tithes,  moduses,  &c.  to  which  such 
premises  are  respectively  liable  and  subject; — provided 
also,  that  the  several  allotments  to  be  made  in  respect  of  the 
said  tithes,  moduses,  &c*  due  and  payable  to  the  said  pro- 
prietors as  aforesaid^  shall,  in  case  they  respectively  require 
the  same,  be  laid  contiguous  either  to  the  ancient  inclo- 
sures, or  to  the  new  allotments  of  the  said  proprietors.** — It 
appears  to  us,  that  it  was  equally  necessary  for  those  per- 
sons who  were  proprietors  of  tithes,  to  have  made  their 
claims  before  the  commissioners,  as  the  other  owners  of 
lands,  who  claimed  rights  of  conunon  in  respect  thereof; 
for  if  not,  after  the  commissioners  had  made  an  allotment^ 
and  the  occupier  had  expended  money  in  improving  it  by 
drainage,  or  otherwise,  another  claimant  might  come  for- 
ward, at  any  period  within  twenty  years,  and  establish 
a  superior  title,  insisting  that  the  tithes  belonged  to  him. 
This  would  not  only  be  productive  of  great  and  mani- 
fest injustice,  but  woidd  be  inconsistent  with  the  terms  of 
the  General  Inclosure  Act,  which  expresses  and  limits  the 
time  within  which  the  owners  or  proprietors  of  lands  are 
estopped  from  asserting  their  claims.  It  must  be  observ- 
ed however,  that  the  sixth  section  is  not  restrained  to  own- 
ers of  lands  only.  The  provisions  of  that  act  extend  to  per- 
sons claiming  in  respect,  and  as  proprietors  of  lands,  tene- 
ments, and  hereditaments.  The  word  **  hereditamenis"  is 
peculiarly  applicable  to  tithes,  and  was  introduced  for  the 
purpose  of  preventing  a  narrow  construction  of  the  act,  and 
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to  remedy  the  mischief  which  might  arise  from  omissions  to        JW4^^ 
establish  particular  or  doubtful  claims  before  the  commis-        Doe  d. 

\7atbow 

sioners ;  and  it  was  the  evident  intention  of  the  legislature^  i,. 

that  every  person  should  assert  his  rights  within  the  time  Jefferson. 
specified  by  the  act,  and  if  not,  that  he  should  forfeit  all  his 
fiitUE»  fights.  Here,  it  appears  that  meetings  were  regu- 
larly held  by  the  commissioners  for  receiving  claims,  and 
that  no  claim  was  ever  put  in  by  Chapman^  or  any  one  on 
his  behalf,  in  respect  of  the  tithes  in  question;  amd  if  the 
plaintiff  could  now  successfully  enforce  his  claim,  a  par- 
ty may  lie  by  till  within  one  day  of  twenty  years,  when  he 
may  bring  an  action  of  ejectment  and  recover  the  land,  al- 
though houses  might  have  been  built  On  it,  or  improve- 
ments, however  valuable  or  expensive,  might  have  been 
made.  The  legislature  could  never  have  intended  such  an 
injustice,  but,  on  the  contrary,  they  have  expressly  excluded 
it  by  the  terms  of  the  6th  section  of  the  General  Inclosure 
Act,  and  the  maxim  vigUantibus  ei  ncn  dormientibus,  kges 
subvenitmtf  applies  itself  most  forcibly  to  the  present 
case. 

The  terms  of  the  will  need  not  have  been  set  out,  as 
we  have  thought  it  fit  to  confine  oursehres  wholly  to  the 
question,  whether  the  plaintiff  is  not  barred  by  the  oper- 
ation of  the  sixth  section  of  the  General  Inclosure  Act ; 
and  as  we  are  of  opinion  thM  he  is,  the  defendant  is  enti- 
tled to  judgment. 

Judgment  for  the  defendant. 
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1884. 

Ma^sist.  Evans  v.  Yeatherd, 

In  an  action  L  HIS  was  an  tiction  of  ossumpnt  to  recover  the  sum  of 

^v«  if;  ^  ^8'-»  ^eing  the  value  of  ten  chaldrons  of  coals  sold  by  the 

»i?and^  plamtifF,  and  delivered  to  the  defendant.     Plea— The  ge- 

▼ered  to  him,  neral  issiie. 

petent  witnttlT'      At  the  trial,  before  Mr.  Justice  Burrough  at  Guildhall, 

he^wMi?**rt-  **  *®  sittings  after  the  l&st  Michaelmas  Term,  the  plain- 

nenhip  with  B.,  tiff  proved  the  delivery  of  the  coals,  and  that  they  amount- 

and  that  the  j  9  ^ 

goods  werede-    ed  in  value  to  28L 

^i^rsw^ac-        ^^^  *®  defendant,  it  was  proposed  to  call  a  witness  by 

count,  and  in      the  name  otFollett.  to  prove  that  he  was  in  partnership  with 

part  liquidation  »       r  «•    .  ,       . 

of  a  debt  pre-  the  defendant,  and  that  they  supplied  the  plaintiff  with  wines 
thefi'rmfivmthe  *^  *^®  amount  of  80/.  which  he  paid  for  by  a  bill  of  ex- 
mlll^dlhit^  change  to  that  amount ;  and  that,  a  short  time  before  it  be- 
theteUerhad  came  duc,  the  plaintiff  requested  to  have  it  renewed,  or 
diet  against  B^  allow  him  to  deliver  coals  to  that  amount ;  and  that  the 
not**^have  done'  ^^^^  '^^  question  were  delivered  on  the  joint  account  of 
without  the  tcs-  the  defendant  and  Follett,  in  part  liquidation  of  the  above 

timonyof^.,thc  '        r  i 

latter  would  be  sum  of  80/.  80  due  to  them  from  the  plaintiff;  when  it  was 
bution.         '    objected  for  the  plaintiff,  that  Follett  was  incompetent  to 

prove  these  facts,  on  the  ground  that  he  was  an  interested 
witnesiB ;  and  it  was  submitted,  that  as  he  came  to  prove 
that  the  defendant  received  the  coals  from  the  plaintiff  on 
the  joint  account  of  the  defendant  and  witness,  the  latter 
was  thereby  enabled  to  have  a  payment  made  and  applied 
to  himself  and  the  defendant,  as  his  partner,  in  part  liqui- 
dation of  the  debt  due  from  the  plaintiff  to  the  firm;  and 
that  if  through  his  testimony,  the  defendant  obtained  a 
verdict,  he  would  be  liable  to  account  to  Follett  for  half 
the  amount  of  the  coals,  as  goods  received  on  the  partner- 
ship account ;  but  that  if  the  defendant  should  not  succeed, 
Follett  would  receive  nothing. 

For  the  defendant  it  was  insisted  that  Follett  was  not 
interested  in  the  event  of  the  suit,  inasmuch  as  he  came  to 
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proTe  the  payment  of  a  debt  due  to  the  partnership  ac-  }^t^ 
county  and  that  if  a  yerdict  were  found  for  the  defendant^ 
he  could  not  avail  himself  of  it  agdnst  Follett  as  his  part- 
ner.— ^The  learned  Judge  being  of  opinion  that  the  verdict 
could  not  be  used  either  for  or  against  the  witness,  ad- 
mitted his  testimony;  and  he  having  proved  the  &cts  as 
above  stated,  the  Jury  accordingly  found  a  verdict  for  the 
defendant — Leave,  however,  was  given  the  plaintiff  to 
move  to  set  it  aside,  if  the  Court  should  be  of  opinion  that 
Follett  was  an  incompetent  witness. 

Mr.  Serjeant  Petf,  in  the  last  Term,  having  accordingly 
obtained  a  rule  mri^  and  that  a  new  trial  might  be  grant- 
ed, on  the  ground  that  Fottett  was  an  interested  witness, 
as  he  proved  that  a  debt  due  from  the  plaintiff  to  him  and 
the  defendant,  as  partners,  had  been  satisfied  by  the  de- 
livery of  die  coals  in  question;  and,  as  he  stated  that  the 
plaintiff  was  indebted  to  both,  and  that  the  coals  were  de- 
livered on  the  joint  account,  they  were.jointly  liable ;  and  if 
the  plaintiff  had  sued  both,  the  one  could  not  have  been  a 
witness  for  the  other,  as  they  would  both  be  parties  to  the 
record.  At  all  events,  if  the  coals  were  delivered  to  the 
defendant  on  account  of  a  debt  due  to  the  partnership,  he 
is  liable  to  account  to  FoUett  for  one  half  of  the  amount; 
and  if  so,  he  is  clearly  interested  in  the  event  of  the  pre- 
sent suit  which  has  been  instituted  against  the  defendant 
alone.  "-^^ 

Mr.  Serjeant  Faughan  now  shewed  caiise. — So  far  from 
FoUett  being  an  interested  witness,  his  evidence  should 
have  been  received  rather  than  excluded,  as  the  effect  of 
his  testimony  went  to  prove,  that  a  debt  due  to  himself  and 
his  partner,  was  in  part  satisfied  by  the  delivery  of  the 
coals  in  question.  So  far,  therefore,  he  proved  what  was 
against  himself;  and  a  witness  has  never  been  rejected,  on 
the  ground  that  he  came  to  prove  that  a  debt  due  to  him- 

VOL.  IX.  T 


S74  CA8ES  IN  EASTBR  TSRM, 

2f^  sdf  had  been  paid.  Follett  could  have  no  interest  in  the 
defence,  nor  could  he  obtain  any  advantage  by  a  verdict  be* 
ing  found  for  the  defendant :  and  although  he  might  call  on 
him  to  account  for  a  moiety  of  the  amount  of  the  coals  deli* 
vered  in  part  satislkctionof  the  debt  due  to  the  partnerdiip^ 
yet  it  raises  no  question  as  far  as  regards  the  plaintiff  and 
him,  for  both  Follett  and  the  defendant  had  a  daim  fi>r  wine 
supplied  to  him,  far  beyond  the  value  of  the  coals  in  question* 
Admitting,  however,  that  the  verdict  for  the  defendant  might 
give  him  a  right  to  call  on  FoUett  ttyt  contribution  for  his  moi- 
ety, he  would  not  be  responsible  either  at  law  or  in  equity. 
If  the  defendant  were  to  sue  him  for  money  paid,  the  an- 
swer would  be*  that  as  the  coals  were  received  by  the  de- 
fendant, and  carried  to  the  plaintiff's  acoountj  it  would  be 
in  part  satisfaction  of  his  debt;  and  if  a  bill  in  equity  were 
filed  for  an  account,  and  the  defendant  were  to  state  tiiat 
he  had  been  called  on  by  the  j^aintiff  to  pay  the  amount 
of  the  coals  delivezed,  Follett  might  answer,  that  the 
coals  had  been  delivered  on  the  partnership  account,  in 
partsatisfiiction  of  adebt  due  to  both,  and  that  the  de- 
fendant had  discharged  the  plaintiff  to  that  amount. 
In  the  case  of  Hudson  v.  Sobinson  (a),  which  was  an  ac** 
tion  of  assunq)8it  for  the  non«delivery  of  goods^  and  for 
money  had  and  received,  and  the  defendant  pleaded  in 
abatement,  that  the  promises  were  made  by  the  defendant 
jointiy  with  jt.  and  B.,  and  not  by  the  defendant  alone; 
the  Court  of  King's  Bench  determined,  that  A,  was  a  com* 
potent  witness  for  the  plaintiff,  to  prove  that  the  defend- 
ant was  not  authorised  or  employed  by  the  partners  to 
make  the  contract,  and  that  he  received  the  money  to  his 
own  use;  for,  that  although  the  plaintiff  should  succeed,  the 
defendant  would  not  on  that  account  be  precluded  firom 
suing  the  other  partners  for  contribution,  provided  he 

(•)  4  Mstt.  k  Sdw.  476 ;  and  see  Couhtm  t.  Chldney,  2  Staric 

N.  P.  C.  414. 
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could  eslablifh  by  endeoce  his  claim  agaijiat  theon  as  par l«  ]^^ 
ners;  as  tlie  record  in  that  action  wonld  not  operate  as  an 
estoppel  against  him  on  that  oecasion,  because  there  was 
no  mutuality  out  of  wbioh  the  estoppel  could  arise :  and  the 
record  could  only  be  uaed  as  a  medium  of  proof,  to  shew 
that  the  defendant  in  the  action  had  paid  «  certain  sum ; 
and  that,  in  this  point  of  Yiev.  the  verdict  in  favour  of  the 
plaintiff  must  be  considered  as  rather  prejudicial  to  the 
witness.  And  although  in  Jones  y«  Broake  (a)  it  was  de- 
cided, that  the  drawer  was  not  a  competent  witness  for 
the  acceptor  of  a  bill,  to  prove  that  the  holder  received 
it  on  an  usurious  consideration;  yet  there,  it  was  an  ac- 
commodation biQ,  and  the  drawer  was  bound  to  indemnify 
the  acceptor  against  the  consequence  of  an  acceptance 
made  for  the  accommodation  of  the  drawer.  Here,  how- 
ever, the  witness  could  neither  gain  nor  lose  by  the  evi* 
dence  he  gave  at  the  trial;  and,  therefore,  his  testimony 
was  properly  admitted. 

Mr.  Serjeant  Pell  and  Mr.  Serjeant  WiUe  in  supi)orl 
of  the  rule. — The  plaintiff  would  dearly  have  been  enti« 
tied  to  a  verdict,  bad  it  not  been  for  the  testimony  of  Fol" 
UUy  as  it  was  proved  tbat  the  coals  were  delivered  to  the 
defendant  in  the  ordinary  course  of  trade;  but  he  rested 
his  defence  on  the  fact,  that  they  were  not  delivered  on 
his  own  private  account,  but  in  discharge  of  a  debt  due 
from  the  plaintiff  to  the  defendant  and  FnUeit  jointly, 
as  partners  :**-and  one  of  two  partners  cannot  shew  that 
a  debt,  due  to  both,  was  in  part  discharged,  through  the 
testimony  of  the  other.  In  Hudson  v.  iZah'ttsoit,  one  of 
the  three  partners  was  called,  not  to  prove  a  debt  due  to 
the  partnership,  but  only  that  the  other  two  were  not  part«> 
ners  in  that  particular  transaction,  and  that  the  defendant 
made  the  contract  individually  and  on  his  own  account, 
and  that  he  received  the  money  to  his  own  use.     But 

(a)  4  Tsust  464* 
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-J?^-       here,  if  Pallet fs  teBtimony  be  admissible,  it  would  put  an 
Evans        end  to  pleading  in  abatement,  as  his  evidence  would  at  all 

Yeatrbrd.  events  be  equivalent  to  a  receipt  on  the  partnership  ac- 
count; and  more  particularly  so,  as  it  went  to  shew  that 
there  was  a  debt  due  from  the  plaintiff  to  him  and  the  de- 
fendant jointly,  and  that  the  coals  were  furnished  on  the 
joint  account,  in  part  liquidation  of  such  debt.  If,  there- 
fore, the  pidntiff  had  recovered  a  verdict  against  the  de- 
fendant, he  might  have  called  on  the  witness  FoUeH  for 
contribution,  and  if  a  bill  in  equity  were  filed  by  FoUett 
against  the  defendant,  his  answer  would  be,  that  al- 
though he  had  the  coals,  yet  they  were  to  be  paid  for  out 
of  the  partnership  account.  On  these  grounds  Follett 
must  be  considered  as  a  joint  contractor;  and  if  so,  he 
could  not  be  called  as  a  witness  to  relieve  the  defendant 
firom  a  demand,  or  shew  that  a  debt  was  due  from  the 
pidntiff  to  both. 

Lord  Chief  Justice  Best. — ^This  is  an  action  of  assunqf- 
sii,  and  brought  by  the  plaintitf  against  the  defendant 
alone,  to  recover  a  small  sum  alleged  to  be  due  for  coals 
sold  by  the  former  to  the  latter.  I  am  extremely  sorry 
that  there  should  be  any  further  litigation  between  the 
parties;  but  admitting  the  statement  made  on  the  part  of 
the  defendant  to  be  true,  yet  FoUett  was  also  interested, 
and  might  have  been  joined  as  a  co-defendant  in  this  action. 
It  was  only  incumbent  on  the  plaintiff  to  prove  the  delivery 
of  the  coals  to  the  defendant  alone ;  which  having  done, 
he  would  be  entitled  to  a  verdict  for  their  value,  and  which 
it  appears  to  me  he  would  have  obtained,  but  for  the  tes- 
timony o{  Follett;  and  the  question  is,  whether,  if  he  had 
obtained  such  verdict,  it  would  have  afiected  Follett? — 
In  cases  of  contribution,  the  extent  of  the  liability  of  the 
party  cannot  be  proved  by  the  record,  but  it  is  evidence 
to  shew  the  amount  for  which  he  is  liable.  Thus  far, 
therefore,  the  record  in  this  action  might  be  produced  in 
evidence ;  but  would  not  the  plaintiff,  under  the  circum- 
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stances,  have  been  entitled  to  proceed  against  FolkU  as  vj;^^ 
weU  as  the  defendant?  I  think  he  would,  as  the  fonn- 
er  proved  that  the  coals  were  delivered  to  both  on  a  joint 
account.  It  must  be  therefore  presumed,  that  they  were 
to  be  consumed  and  paid  for  by  both,  and  if  that  were  so, 
and  the  pliuntiff  had  obtained  a  verdict,  the  defendant  would 
be  entitled,  either  at  law  or  in  equity,  to  call  on  Folleit 
for  contribution  in  respect  of  the  plaintiff's  demand.  If 
the  defendant  alone  had  paid  the  plaintiff  for  the  coals,  and 
filed  a  bill  in  equity  against  FoUett  for  contribution,  and  he 
should  answer  that  the  coals  had  been  delivered  to  and 
consumed  by  the  defendant,  but  that  they  had  been  paid 
for  by  wine  previously  delivered  to  the  plaintiff  by  FoUett 
and  the  defendant,  the  Lord  Chancellor  would  not  enquire 
into  that  £Eict,  but  decree  accordingly ;  and  even  supposing 
that  they  were  to  be  paid  for  twice,  still  FoUett  would  be  lia- 
ble to  be  called  on  by  the  defendant  for  contribution;  and 
if  so,  FoUett  was  an  interested  witness^  and  his  testimony 
ought  not  to  have  been  admitted  at  the  trial.  The  amount 
of  such  interest  is  immaterial,  for  the  only  question  is, 
whether  the  witness  had  any  direct  interest  to  prevent  a 
verdict  being  given  against  the  defendant.  I  am  of  opinion 
that  FoUett  had  in  this  case;  and,  consequently,  that  the 
rule  for  a  new  trial  must  be  made  absolute. 

Mr.  Justice  Park. — It  having  been  admitted  that  Fol- 
lett  was  the  only  material  witness  for  the  defendant,  and  the 
defence  resting  on  the  ground  that  they  were  joint  con- 
tractors, and  that  the  coals  in  question  were  furnished  on 
the  partnership  account,  I  am  of  opinion  that  the  testi- 
mony of  the  former  was  not  admissible  to  defeat  the  plain- 
tiff's action,  and  thereby  obtain  an  interest  for  himself;  for 
if  the  plaintiff  were  prevented  from  recovering  through 
his  means,  he  would  not  be  liable  to  contribution;  but  if . 
the  verdict  had  been  found  against  the  defendant,  and 
the  witness  himself  shewed  that  he  was  jointly  liable,  he 
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migbt  be  called  on  by  the  defendant  to  contribute  hia 
proportion  towards  satisfying  the  pkintiflTs  demand.  So, 
if  the  defendant  had  the  means  of  shewing  by  evidence 
uiiundey  that  the  coals  in  question  had  been  furnished 
on  the  joint  account  of  himself  and  foUeti,  the  latter 
would  have  been  liable  to  pay  his  moiety.  It  dierefore 
appears  to  me,  that  he  had  a  direct  interest  in  the  event 
of  the  suit)  and  consequently  that  his  testimony  ought  not 
to  have  been  received* 


Mr*  Justice  Burrouou  declined  giving  any  opinion. 


Rule  absolute. 


Monday, 
May  3  Iff. 

The  Court  of 
CAoncery,  repre- 
senting the  King 
OM  parent  pairia, 
has  Jurisdiction 
to  control  the 
right  of  a  father 
to  the  possession 
of  his  child,  but 
this  Court  has 
not  any  of  that 
delegated  autho* 
rity. — Where, 
therefore,  a  la- 
ther and  his  in- 
fant child,  iiz 
years  of  age, 
were  brought  up 
under  a  writ  of 
habeas  corpus, 
in  order  that  the 
child  might  be 
placed  under 
the  care  of  its 
mother,  the 
Court  refused  to 
interfere;  al- 
though the  hus- 
band and  wife 
had  separated 
in  consequence  of 
iined  in  gaol,  and 


£x  parte  Skinner,  an  Infant. 

JUr.  Serjeant  LaweSf  on  a  former  day  in  this  Term,  ap- 
plied for  a  writ  of  habeas  carpus  to  be  directed  to  fFUHam 
Skinner f  the  father  of  the  applicant,  and  one  Anne  Dever- 
all,  to  bring  up  the  body  of  Skinner,  the  infant,  who  was 
six  years  of  age,  in  order  that  it  might  be  placed  under 
the  care  of  its  mother.  He  founded  his  motion  on  affida- 
vits of  the  mother,  and  others,  who  stated,  that,  hftet  the 
marriage.  Skinner  had  treated  his  wife  with  the  greatest 
cruelty  and  brutality,  and  that  a  separation  took  place  in  con- 
sequence, and  that  he  had  since  lived  and  cohabited  with  J9«» 
verall;  that  the  wife  had  taken  care  of  the  child,  but  that 
the  husband  had  some  time  since  caused  a  writ  of  habeas 
corpus  to  be  issued  out  of  the  Court  of  King^s  Bench,  and 
that  on  the  parties  attending  before  Mr.,  now  Lord  Chief 
Justice  Best,  at  chambers,  it  was  agreed,  that  the  child 
should  be  placed  under  the  care  of  a  third  person;  that 
the  father  had  since  taken  it  away  by  stratagem  and  fraud, 

lus  cruelty  towards  her,  and  the  father,  at  the  time  of  the  application,  was  con- 
there  with  another  woman,  who  to«k  the  child  to  him  daily. 
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and  diat  be  ww  now  confined  in  Banemong^rUone  Gaoli       .j^^ 
where  he  still  cohabited  with  Deverall,  and  that  she  took 
the  child  to  him  every  day. — The  learned  Serjeant  relied 
on  the  case  of  ex  parif  Knee  (a),  where  thia  Court  held, 
Aat  the  mother  of  an  infiMt  Ulegitiiaate  child  waa  entitled 
to  the  custody  of  it  in  preference  to  the  father^  although, 
frem  hia  drcumstances^he  anight  be  better  able  to  educate 
it.    80  in  Tke  KiMg  Y.  Bcpkuu  (b),  Ae  Caosn  of  King's 
Bench  granted  a  haheas  eorpms  t»  bring  up  the  body  of  a 
bastard  chfld,  within  the  age  of  nurture,  for  the  purpose  of 
restoring  it  to  the  custody  of  the  mother,  from  whose  quiet 
possesaion  it  waa  taken^  at  one  time  by  fraud,  and  after'> 
wards  by  force;  and  this  without  prejudice  to  the  question 
of  guardianship,  which  belongs  to  the  Lord  Chancellor,  re- 
presenting the  King  in  Chancery.    And  in  The  King  v. 
St^fer  (c),  where  the  putative  father  obtained  possession  of 
his  bastard  child  by  fraud,  the  Court  ordered  it  to  be  re- 
stored to  the  mother.    The  same  point  was  determined  in 
The  King  v.  Moeeley  (d) ;  and  althoi^)»  In  The  Kingr.De 
Mmnneville  (0),  it  was  held,  that  the  father  of  a  Ugitimaie 
child  was  caCitkd  to  its  custody,  although  an  infiuit  at  the 
breast  of  its  mother ;  yet  the  Court  decided  on  the  ground, 
that  there  was  no  reason  to  impute  any  motive  to  the  fa- 
tiler  injurious  to  the  health  or  hberty  of  the  child.    And 
that  case  afterwards  came  before  the  Lord  Chancellor  by 
petition;  and  his  Lordship  went  most  frilly  into  the  doc* 
trine,  as  weU  as  the  jurisdiction  of  the  Court  of  Chan' 
emy  to  eontrol  the  right  of  the  father  to  the  possession 
of  his  child  (/).    Independently  of  these  authorities,  JB/ta- 
eets  case  (g)  is  decisive  to  shew,  that  if  the  father  appear 
to  be  an  improper  person  to  have  the  custody  of  his  child, 


(a)  1  New  Rep.  148.  (e)  Id.  221. 

(»)  7  East,  67J^.  (/)  10  Ve«.  62.   wmhtt    Be 

(e)  5  Term  Rep.  278.  Manneville  v.  De  Manneville. 

(d)  5  East,  m,  n.  {0)  I'^A  7^^* 
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^^^.  and  it  be  of  too  tender  years  to  choose  for  itself,  the  Court 
Bxparte  of  King's  Bench  have  a  discretifnary  power  to  assign  the 
custody  of  the  child  to  a  third  person;  on  the  ground 
that  the  power  of  the  parent  is  subordinate  to  the  autho- 
rity of  the  state  in  the  education  of  a  child,  as  in  other  re- 
spects. 

The  Court  doubting  their  jurisdiction,  and  observing  that 
the  better  course  to  be  adopted  was,  to  make  an  applica- 
tion to  a  Master  in  Chancery,  who  might  cause  a  proper 
guardian  to  be  appointed,  and  apply  fimds  necessary  for 
the  maintenance  and  education  of  the  child ; — granted  a  rule 
to  shew  cause  why  the  writ  of  habeoM  corpus  should  not 
issue  and  be  served  on  the  father  as  well  as  the  gaoler  of 
Horsemonger-lane  Prison,  requiring  him  to  bring  up  the 
bodies  of  Skinner  and  his  child.  And  on  this  day,  no 
cause  being  shewn,  the  father  and  child  attended  in  Court, 
the  former  being  in  the  custody  of  the  gaoler,  when — 

Mr.  Serjeant  Lowes  renewed  his  application  to  have  the 
child  given  up  to  its  mother;  and  he  referred  to  the  case  of 
The  King  v.  Mary  Mead  (a),  where,  on  a  habeas  corpus  is- 
sued at  the  instance  of  a  husband,  to  bring  up  his  wife  who 
was  living  with  her  mother,  it  appeared  that  she  had  been 
separated  from  her  husband  in  consequence  of  ill  treatment, 
and  that  he  had  consented  to  her  living  alone ;  the  Court 
held  it  to  be  a  formal  renunciation  by  the  husband  of  his 
marital  right  to  seize  her,  or  force  her  back  to  live  with 
him.  So  here,  the  father  had  agreed  that  the  child  should 
be  placed  under  the  care  of  a  proper  person,  and,  in  breach 
of  such  agreement,  had  since  taken  her  from  such  cus- 
tody by  stratagem  and  fraud.  In  The  King  v.  Brooke  and 
Fladgate  (i),  the  Court  refused  to  order  a  wife  to  be  deli- 
vered to  her  husband  who  had  ill-treated  her;  but  told  her 
that  she  was  at  liberty  to  go  where  she  thought  proper. 

(a)  1  Bttrr.  542.  (&)  4  Burr.  1991. 
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And  in  The  ESng  y*  Penelope  Smith  {a),  the  Court  would  18g*» 
not  determine  the  right  of  guardianship  of  a  boy,  between 
the  age  of  thirteen  and  fourteen,  on  his  being  brought  up 
by  a  writ  of  habeas  corpus,  sued  out  by  his  father,  in  order 
to  haYe  him  deliYered  OYer  to  him  by  an  aunt  who  kept 
him,  but  set  the  child  at  liberty. — ^These  authorities  are 
dedsiYe  to  shew,  that  the  mother  in  this  case  is  entitled 
to  the  custody  of  her  child;  and  more  particularly  so,  as 
the  husband  is  confined  within  the  walls  of  a  prison,  and 
eYen  there  liYing  in  a  state  of  adultery  with  another  woman. 

Lord  Chief  Justice  Best. — When  this  case  first  cai&e 
before  me  at  chambers,  I  felt  considerable  difficulty,  and 
diottght  that,  under  the  drcumstances,  neither  the  father 
nor  mother  was  entitled  to  haYe  the  custody  of  the  child ; 
and  it  was  there  agreed  on  by  both  the  parents,  that  it 
should  be  placed  under  the  care  and  protection  of  a  third 
person.  StiU  the  father  had  a  power  to  take  it  away,  and 
although  the  Court  might  direct  the  child  to  be  brought 
up  by  a  writ  of  habeas  corpus,  yet  the  difficulty  is,  what 
is  to  be  done  with  it  now  it  is  before  us.  I  was  referred 
to  BlisseVs  case,  and  it  certainly  is  extremely  strong  to 
shew,  that  the  power  of  assigning  the  custody  of  a  child 
brought  before  the  Court  o{King*s  Bench,  was  discretion- 
ary, if  the  father  appeared  to  be  an  improper  person  to 
take  it;  and  I  therefore  thought  that  the  most  prudent 
course  would  be  to  assign  it  OYer  to  the  care  of  a  third 
person,  and  which  was  acceded  to  by  both  its  parents. 
But  it  now  appears  that  the  father  has  remoYcd  the  child, 
and  has  the  custody  of  it  himself;  and  no  authority  has 
been  cited,  to  shew  that  this  Court  has  jurisdiction  to 
take  it  out  of  such  custody  for  the  purpose  of  delivering  it 
over  to  the  mother.  In  cases  of  similar  applications  to  the 
Court  of  King's  Bench,  they  generally  refer  the  parties  to 

(a)  2  StTc  982. 
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'i^^'       &  Master  in  Chancery,  who  may  ascertain  whether  there 
£*paru       be  sufficient  property  to  provide  for  the  support  of  the 
child,  or  whether  it  might  be  made  a  ward  of  that  Court, 
or  he  might  appoint  a  guardian  to  take  eare  of  it;  and  that 
therefore  appears  to  me  to  be  the  wisest  and  proper  course ; 
at  all  events,  our  authority  can  ddy  be  coequal  with  that  of 
the  Court  of  King*s  Bench.  But  the  Court  of  Chancery  has 
a  jurisdiction  as  representing  the  King  as  Parent  Pairim^ 
and  that  Court  may  accordingly,  under  circumstances,  con- 
trol the  right  of  a  fiither  to  the  possession  of  his  child,  and 
appoint  a  proper  person  to  watch  over  its  morals,  and  see 
that  it  receive  proper  instruction  and  education;  and  if  a 
sum  equivalent  to  its  maintenance  can  be  obtained,  the 
Lord  Chancellor  will  order  it  to  be  done,  without  enquiring 
where  the  funds  are  to  come  from.  In  thecaseof  J%eJSiP^ 
V.  De  ManneeiUef  the  Court  of  King's  Bench  held  {a\ 
that  the  father,  although  m  aUeo  enemy,  of  a  child,  how- 
-ever  young,  born  in  wedlock,  was  entided  to  the  custody 
of  it,  unless  it  appeared  probable  that  he  intended  to  re- 
move it  from  the  kingdom,  or  to  abuse  his  trust ;  and  on 
the  child's  being  brought  before  them  by  a  writ  of  habeae 
corpus y  they  ordered  it  to  be  remanded  to  the  custody  of 
the  father;  and  on  a  petition  being  afterwards  presented 
to  the  Lord  Chanceflor,  onbehalf  of  the  mother  and  child, 
his  Lordship  made  an  order  restraining  the  father  from 
removing  the  child,  ot  doing  any  act  for  the  purpose  of  re^ 
moving  it  out  of  the  jurisdiction  of  that  Court,  and  be 
would  not  allow  the  mother  to  have  the  possession  of  it, 
as  she  had  withdrawn  herself  from  the  protection  of  her 
husband.    On  these  grounds,  I  am  of  opinion  that  we  have 
no  authority  to  interfere  in  this  case,  and  more  particularly 
%Of  as  there  is  no  charge  of  ill-treatment  by  the  father, 

•    Mr.  Justice  Park. — ^In  the  case  of  De  MwxnmUe  v. 

(<f)  5  £a8t»221. 
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De  Mtttmeville,  the  Lord  Chancellor  said,  that  (a)  the  .  I8i4i. 
Court  of  King^s  Bench  has  not  within  it,  by  its  constitu- 
tion, any  of  that  species  of  delegated  authority  that  exists  in 
the  Eang  as  Parens  Patri^,  and  resides  in  the  Court  of 
CAaneefy^  as  representing  his  Majesty ;  and  his  Lordship 
further  obse^ed  (b),  that  he  had  removed  a  child  from  its 
father,  who  was  a  person  in  constant  habits  of  drunkenness 
and  Uasphemy ,  poisoning  the  mind  of  the  in&mt ;  and  that 
he  thought  it  not  inconsistent  with  a  due  attention  to  pa- 
rental authority,  so  abused,  to  call  in  the  authority  of  the 
JLiaga»ParenaPairiiB.  That  appears  tome  to  be  express- 
ly apfdioaUe  to  the  present  ease;  and  an  application  to 
that  Court  seems  to  be  the  proper  course  to  be  adopted. 
At  all  events,  it  shews  that  we  have  no  power  to  interfere 
OB  a  motion  of  this  description* 

Mr.  Justice  Burrough  had  left  the  Court. 

The  father  was  accordingly  remanded  to 
his  former  custody  (c). 

(•)  10  V«8.  69.  V.  De  MmmewilU,   apponted  a 

{b)  Id.  61.  guardian^  and  ordered  a  proper 

(e)  In  Whitfield  v.  Hales,  12  allowance  for  the  maintenance  of 

Ves.  492,  tiie  Lord  Ghancdlor,  infanta,  who  had  been  ill-treated 

on  the  iotliority  of  I><  itfoiitnvtlif  by  their  £iitber. 


In  the  matter  of  the  Fleet  Prison.  Mw^th 

Xt  having  been  represented  to  this  Court,  that  many  of  Fleet  PrUen, 
the  houses  within  tie  rules  of  the  Fleet  Prison  have  be-  Ra|^or  ^^ 
come  greatly  decayed,  and  unfit  for  habitation  by  such 
persons  as  generally  obtain  the  benefit  of  the  said  rules ; 
and  which  rules  are  at  present  so  confined  in  space  as  to 
render  a  residence  in  some  parts  of  the  same  unhealthy ; 
and  also  that  there  is  no  place  of  public  worship  within 
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^i^tl-       the  same,  (except  the  prison  chapel) : — Now,  upon  hearing 
In  re         ^^  report  of  the  Warden  of  the  said  prison  made  thereon : — 

Fleet  pRiioir.  '^  '^ 

It  is  therefore  ordered^  that  from  and  after  the  last  day  of 
this  present  Easter  Term,  the  rules- of  the  said  prison 
shall  be  comprised  within  the  following  bounds : — that  is  to 
say; — From  the  gate  of  the  said  prison  in  Fleet-market, 
southwards,  along  the  east  side  of  Fleet'^moTket  and 
Bridge-street  to  the  end  of  Chatham-place;  then  crossing 
the  road,  returning  northward  along  Chatham  Place  to 
^//tam-f^M/,  and  westward,  along /Fi/Ztam-s^eef;  north- 
ward, along  TTo/^-^fr^e^,  westward,  along  Cfrawn-court; 
northward,  up  Dorset-Street,  along  Salisbury'Square  and 
Salisbury-court  to  Fteet^treet;  along  Fleet-street  from 
Salisbury-court  and  Shoe-lane  to  the  end  of  Ludgate- 
hill  and  Bridge^street,  including  both  sides  of  the  way  in 
each  of  the  said  streets,  place,  courts,  and  square,  except 
Fleet^market ;  and  from  the  said  gate,  northward,  along 
the  east  side  of  Fleet^market  to  FleetAane,  up  Fleet- 
lane  eastward,  to  the  Old  Bailey,  along  the  Old  Bailey, 
southward  to  Ludgate-hill,  up  Ludgate-hill  and  Lud^ 
gate-street,  to  the  eastward,  to  Si.  PauTs  Church  Yard, 
and  from  thence  westward,  downJ^tfc^o/e-^^^^  and  Lud^ 
gateau,  to  the  comer  of  Bridge^street,  including  both 
sides  of  the  way  along  the  streets,  lane,  and  places  last 
mentioned ;  also  including  the  two  churches  of  St*  Bride 
"  -Fteet^treet,  and  jS^^  Martin,  Ludgate,  and  the  sereral 
houses  in  the  streets,  lanes,  courts,  alleys,  and  places 
^  within  the  boundaries  before  described,  except  Ave-Mor 

ria-lane,  Creed-Ume,  and  Blackfriars  Gateway,  on  Lud-- 
gate-hill,  which  said  last  mentiond  lanes  and  gateway 
shall  not  be  deemed  any  part  of  the  said  rules. 

W.  D.  Best, 
J.  A.  Park, 

J.  BURROUGH. 
end  of  EASTER  TERM. 
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IN  TRINITY  TERM, 


IN  THE  FIFTH  YEAR  OF  THE  REIGN  OF  GEORGE  IV. 


MEMORANDA. 

In  this  Term,  «ts.  on  the  5th  of  Juty,  Stephen  Oaselee,  Jfiffi4 
of  the  Inner  Tempk,  Esq.  one  of  his  Majesty*8  Counsel^ 
was  called  to  the  degree  of  Serjeant  at  Law;  and  gave  * 
rings  with  the  motto,  "  Bonis  legibus^judkiie  gravibue/* 
and  on  the  same  day  took  his  seat  on  the  Bench  as  one  of 
the  Judges  of  this  Court ; — he  haying  been  appointed  to 
succeed  Mr.  Justice  Richardson,  who  resigned  in  the 
course  of  the  last  vacation,  in  consequence  of  ill  health: — 

And  Robert  Spankie,  of  the  Inner  Temple,  Esq.,  and 
John  Adams  of  the  Middle  Temple,  Esq.  Barristers  at 
Law,  were  called  to  the  degree  of  Serjeants,  and  gave 
rings  with  the  motto  ''  Bonis  legibus,judiciis  gravibus.'' 
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Frances  Matthews,  an  Infant,  by  her  Next  Friend,  v.  La- 
zarus Jones  Venables,  William  Eccles,  John  Nay- 
LOR  Wright,  Thomas  Hioson,  Elizabeth  Burrowes, 
and  Frances  Harrison,  and  his  Majesty's  Attorney- 
General* 

if.,  being  enti-    1  HE  following  case  was  Sent  by  the  direction  of  his 
freehold^  copy-  Honor  the  Vice-Chancellor,  by  decree,  dated  the  10th 

how  JiS^b'y  ''*^'  ^*^'  ^^^^^^  opinion  of  the  Judges  of  this  Court:— 

wiu,  duly  at-  Under  certain  indentures  of  lease,  and  release  and  as- 
tested,  devised       .  __  .ii,^t         «^^«v 

au  her  real  signmcnt,  dated  respeotiTely  the  19th  and  20th  January, 
ewto dro^,  ^'^^S,  being  the  settlement  made  previously  to  the  mar- 
to  the  use  of  w.  nagc,  which  afterwards  took  effect  between  Thomas  ISg- 

p.  for  life,  with       ^^  ^ 

remainders  over,  son  and  Frances  Boberts;  the  release  and  assignment  be- 

«:^^?£:  ing  made  between  the  said  Frances  Roberts,  afterwards 

wnveJ^^a'S  ^^^^  HigsoH,  of  the  first  part,  the  said  Thomas Higsm 

of  her  property,  of  the  sccond,  and  Somuel  Hemingww  o{'the  third  part; 

not  mentioned  ^       ^ 

in  the  will,  to  and  under  certain  conveyances  and  assurances,  executed 
appUed  to  a  ^^  rcspect  of  purchases  made  with  the  trust  property,  or 
charitable  pur-    under  the  authority  of  the  said  indenture  of  release  and 

pose,  pursu-  ^  '' 

ant  to  the  stat  assignment,  she,  the  said  Firances  Higsan,  was,  at  the  time 
viz.  the  reUef  '  of  making  her  will  or  appointment  hereafter  mentioned, 
wid^wS' of  dcr-  OTtitled  to  certiun  ireebold  estates,  which  were  vested  in 
^men  of  ^     qq^  qj.  ff^Qte  trustce  or  trustees  and  their  heirs,  in  trust  to 

church  of  Eng- 
land f  and  a       permit  the  said  Frances  Higstm,  and  her  assigns,  notwitb* 

shTacknoT-  Standing  her  ooveirture,  to  receive  and  take  the  rents  and 

whkh  wM^d^'  P^*^'  ^^  ^^  **W  estates  for  her  life,  to  and  for  her  own 

enrolled  in  gole  and  separate  use,  and  to  stand  seised  of  the  said  free* 

nine  days  after  <^old  estate,  to  the  use  of  such  pcrsons,  and  subject  to 

i^g^rait,°  she  ^^^h  limitations,  and  chargeable  in  such  manner  as  she 

made  a  codicil, 
attested  by  three 

witnesses,  which  she  desired  m%ht  be  anqazed  to  and  taken  as  part  of  her  will,  by  which  latter  in- 
strument she  revoked  the  appointment  of  one  of  the  former  trustees  and  executors  in  the  will,  and 
nominated  another  in  his  stead ;  and  she  ordered  bar  personal  estate  and  money  doe  on  moi^ag«» 
to  be  first  applied  in  payment  of  her  debts  and  legacies  left  by  the  will :  4.  died  about  five  months 
after  the  deed  had  been  executed  and  enrolled  :~Ileld,  that  the  will  was  net  revoked  as  to  the  free- 
hold estates  by  the  deed  in  quattioD* 
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the  said  Frances  Higion^  notwithstanding  her  coverturei       jag4^^ 
should  by  any  deed  or  writing,  deeds  or  writings,  to  be  by     Mattbbwi 
her  signed  and  delivered  in  the  presence  of  two  or  more     venablks. 
credible  witnesses,  or  by  her  last  will  and  testament  in 
writing,  or  any  writing  purporting  to  be  her  last  will  and 
testament,  to  be  by  her  executed  in  the  presence  of  three 
or  more  credible  witnesses,  give,  direct,  limit  and  appoint, 
and  for  want  of  such  direction,  limitation,  or  appointment, 
and  as  to  such  part  thereof,  whereof  no  such  gift,  direction, 
limitation  or  appointment  should  be  made,  to  the  use  and 
behoof  of  the  right  heirs  of  the  said  .fVonevt  Higson  for 
ever. 

On  the  aOth  June,  181S,  the  said  Frances  Higson  be- 
ing entitled  as  aforesaid,  and  being  also  entitled  to  certain 
copyhold  and  leasehold  estates,  did  duly  make,  publish, 
and  declare  her  last  will  and  testament  and  appointment 
in  Writing,  bearing  dat«  the  said  SOth  t/witf ,  181S;  and 
which  will  and  appointment  was  signed  by  her  in  the  pre* 
senee  of,  and  duly  attested  by  three  witnesses;  and  she 
thereby  declared  that  she  made  the  same  in  pursuance  of 
the  powers  and  authorities  vested  in  her,  by  the  said  in- 
dentures of  the  19A  and  80th  January,  1705,  and  in  pur- 
suance and  by  virtue  of  aU  powers  and  authorities  other-  ^ 
wise  vested  in  her ; — and  after  thereby  revoking  all  former 
wiUs,  and  chargmg  all  her  real  and  personal  estate  with 
the  payment  of  her  debts,  funerid  and  testamentary  ex- 
pences,  and  legacies,  except  certain  legacies  to  charitable 
uses  diereinafter  mentioned,  she,  the  said  testatrix,  did 
thereby  give,  devise  and  bequeath,  direct,  limit  and  appoint, 
to  Lazarus  James  Penables,  WUHam  Bceles,  and  James 
Brooke,  her  trustees  and  executors,  thereinafter  named 
and  appointed,  dieir  heirs  and  assigns  for  ever,  all  her  real 
estate,  wheresoever  and  whatsoever,  both  freehold,  copy- 
hold, and  leasehold,  chargeable  as  aforesaid ;  to  hold  the 
same  and  every  part  tiiereof  unto  the  said  L»  «/•  Fenables, 
W.  Eecles,  and  James  Brooke,  their  heirs,  executors,  ad- 
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jflg4»^       ministrators  and  assigns,  upon  the  seyeral  trusts^  uses,  in- 
Matthbwi     tents  and  purposes  thereinafter  mentioned  and  declared 

mm 

Vrnablbs.  ^f  <^d  concerning  the  same,  that  is  to  say ; — as  to  all  and 
every  the  lands,  &c.  which  the  testatrix  possessed  in 
Wigan,  Wharton,  and  Freckletrm,  and  all  other  her  estates 
and  interest  therein,  to  hold  the  same  to  the  use  of  fFil- 
liam  Peakeih  for  his  life,  with  divers  remainders  over;  the 
ultimate  remainder  being  to  the  right  heirs  of  the  testa- 
trix; and  as  to  all  and  every  the  messuages,  lands,  &c. 
whatsoever,  which  the  testatrix  possessed,  in  CtmUffe- 
street,  Femon^treet,  and  Cheapside  in  Liverpool^  to  hold 
the  same  upon  trust,  that  they  the  said  trustees,  and  the 
survivors  and  survivor  of  them,  the  heirs,  executors,  ad- 
ministrators and  assigns  of  such  survivor,  should  receive 
the  rents,  issues  and  profits  thereof,  until  JFranees  Mai' 
thetoe  the  plaintiff,  (then  an  infant  of  the  age  of 
years,  or  thereabouts),  should  arrive  at  the  age  of  twenty- 
one  years ;  and  by  and  out  of  the  same  rents,  &c.  to  lay  out 
'  and  expend  in  the  education  and  bringing  up  of  the  said 
Frances  Matthews,  a  sum  not  exceeding  the  annual  sum 
of  100/.  and  when  and  so  soon  as  the  said  Frances  Mai^ 
thews  should  arrive  at  the  age  of  twenty-one,  to  the  use  of 
the  sKid  Frances  Matthews  for  her  life,  without  impeach- 
ment of  waste;  with  divers  remainders  over,  the  ultimate 
remainder  being  to  the  right  heirs  of  the  testatrix;  and 
after  directing  that  the  said  trustees  should  hold  certain 
other  premises  in  Liverpool^  to  the  uses  of  the  several  and 
respective  persons  in  her  said  will  in  that  behalf  named, 
and  after  bequeathing  several  legacies  therein  mentioned; 
— the  testatrix  did,  by  her  wHl,  give,  devise  and  bequeath, 
direct,  limit  and  appoint,  all  the  rest,  residue,  and  re- 
mainder of  her  estates,  both  real  and  personal,  (subject 
and  chargeable  as  aforesaid),  unto  the  said  L.  «/•  Venables, 
William  Eccles^  and  James  Brooke,  their  heirs,  executors, 
administrators  and  assigns  for  ever,  in  trust  to  and  for  the 
use  of  the  said  Frances  Matthews,  for  life,  with  like  re- 
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UMiinderSy  and  subject  to  the  same  limitations  as  were  be-       ,j^^, 
fore  expressed  and  declared  of  and  concerning  the  same     MATTHEvt- 
premises  in  CwUiffestreei,  Vemonstreei,  and  Cheapside^     yema'blei. 
in  Lwerpool;  and  she  appointed  the  said  L.  •/.  Venables, 
Wm,  Eccles,  and  James  Brooke,  executors  of  her  will. 

In  about  scYen  days  after  the  date  and  execution  of  the 
said  will^  the  testatrix  executed  a  certain  indenture,  dated 
the  ^th  June,  ISIS,  and  made  between  herself  of  the  one 
part,  and  the  Rcy.  Samuel  Renshaw,  clerk,  Samuel  Dut-^ 
ton,  Allan  Pearson,  and  the  said  L,  J.  Venables,  of  the 
other ;  whereby,  after  reciting  the  said  indentures  of  lease 
and  release  of  the  19th  and  SOth  January,  1795,  and 
stating  that  articles  of  separation  had  been  made  and  exe- 
cuted between  her,  the  said  Franees  Higson,  and  her 
husband;  and  that  they  liYcd  separate  and  apart  from 
each  other,  and  that  she  had  not  any  near  relations,  and 
was  desirous  that  her  property  and  effects  should  be  set* 
tied,  applied  and  disposed  of  in  such  manner  as  therein- 
after mentioned ; — ^it  was  witnessed,  and  the  said  Franees 
Higson,  by  Yirtue  and  in  pursuance  of  all  and  CYcry  the 
powers  and  authorities  to  her  in  that  behalf  in  anjrwise 
belonging  or  appertaining,  did,  by  that  deed,  sealed  and 
deliYered  in  the  presence  of  two  credible  witnesses,  and 
intended  to  be  enrolled  in  his  Majesty's  High  Court  of 
Chancery,  declare,  direct,  order,  limit  and  appoint,  that 
all  and  CYcry  the  several  freehold,  copyhold  and  lease- 
hold messuages,  lands,  tenements  and  hereditaments  there- 
inafler  particularly  mentioned  and  described,  and  which 
she  had  full  power  and  authority  to  dispose  of;  and  the 
monies  therein  mentioned  should  be  and  remain,  and 
should  be  granted  and  conveyed,  assigned  and  disposed 
of,  to  the  said  Samuel  Renshaw,  Samuel  Dutton,-  Allan 
Pearson,  and  L.J,  Venables,  theii  heirs,  executors,  ad- 
ministrators and  assigns,  and  be  by  them  had,  held  atid 
enjoyed,  and  disposed  of  upon  such  trusts,  and  to  and  for 
such  intents  and  purposes,  and  in  such  manner  and  form  as 

VOL.  IX.  u 
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V. 

TlNABLBS. 


^l»l^^      di^rekiafter  pMrtfcttlarly  mentioned :— that  ifi  to  say,  npon 
HAiTHBtrs     trusty  as  soon  as  conveniently  might  he,  to  collect  and  get 
in  the  sam  of  800M.,  then  due  to  her  on  certain  real  secu- 
rities in  the  said  indenture  mentioned  or  aHuded  to>  and 
to  invest  the  same  upon  real  or  government  securities,  as 
Ae  said  trustees,  with  the  approbation  of  her,  the  said 
Franca  Higson,  in  her  lifetime,  and  after  her  decease,  in 
their  own  discretion,  should  think  proper,  and  to  pay  and 
apply  the  issues  and  pi6fits  thereof  to  and  for  the  use  of 
the  said  Prancea  Higstm,  or  as  she  should  appoint,  during 
her  natural  life;  and  she  thereby  declared,  directed,  and 
appointed,  diat  the  said  sum  of  8000/.  should  be  by  the 
said  trustees,  with  her  approbation  during  her  life,  and  af- 
terwards, with  Hbe  approbation  of  the  trustees  next  there* 
inafter  mentioned,  (and  who  are  therein  described  to  be 
the  Lord  Bishop  of  Chester^  the  Dean  of  Chester^  the 
Warden  of  Manchester,  and  the  two  Rectors  of  Liverpool, 
for  the  time  being,)  invested  in  the  purchase  of  lands,  te- 
nements  and  hereditaments  in  England  or  in  Wales,  as 
should  be  thought  most  convenient,  being  freehold  of  in^ 
heritance,  to  be  conveyed  to  the  said  trustees,  and  the 
persons  before  named,  and  in  the  meantime  to  be  invest^ 
ed  in  real  or  government  Securities,  and  the  dividends  and 
interest  to  accumulate,  until  laid  out  in  such  purchase: — 
and  it  was  thereby  declared,  that  the  clear  yearly  rents, 
issues  and  profits  of  the  lands  so  intended  to  be  pur- 
chased, should  be  applied  at  the  meetings  of  the  clergy  of 
the  archdeaconry  of  Chester,  to  the  relief  of  widows  of  cler- 
gymen of  the  Church  of  England,  in  the  manner  and  ac- 
cording to  the  directions  therein  contained ; — and  the  said 
Frances  Higson  did  thereby  declare  and  agree,  direct, 
limit  and  af^int,  that  all  the  estate  in  the  said  indenture 
called  the  freehold  estate,  situate  at  Clui  Moor,  in  Wat 
Hmrbjf,  then  in  the  possession  of  Mr.  Hewitson,  (but 
which  said  estate  was  copyhold,)  and  all  her  estates  in  the 
said  indenture  called  her  copyhold  estates,  situate  in  Carr 
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LoM  UMl  TmofUmJTs  LMmwiAim  fFsi  Derbg,  (but  wliieh      ,J»^ 
estate  ia  ^Isrr  Zow  was  in  &ct  freehold},  and  all  in  tbe     MATtBBwi 
oouaty  df  ZitiMMler,  together  with  the  apfrairteiiiuio^By     vamIblbb. 
ahdidd  be  grantad^  conveyed  and  asauiedy  mnto  the  said 
atmrnl  Remhtm,  Sammel  Jhatgnt,  AUam  Pearson^  and 
L.  J.  Phmbim,  to  th^  nee  of  the  trusteoB  thereinhefere 
naiaedi  and  diat  the  rents  and  profits  thereof  should  be 
applied  atid  disposed  of  froai  time  to  time  in  the  purduuie 
of  a  piece  of  land,  and  in  the  erecti<Hi  of  proper  buddings 
for  the  pufpose,  as  the  said  trustees  should  thiidc  fit,  and 
in  the  eupport  and  maintenance  of  two  schools,  to  be 
ereeted  at  Club  Moor  aforesaid,  the  one  for  boys,  and  the 
other  for  girls ;  and  tiie  deed  contained  directions  for  the 
■Mifaitaining,  edueating  and  clothing  sudi  boys  and  giils* 

On  the  4th  Jnfy,  1812,  the  said  JF^anca  Bigmm  ae»- 
iLnowledged  the  last  mentioned  indenture  for  the  purpose 
of  ^^fUrohnemti  and  on  the  6th  of  the  same  nonth,  it  was  ac- 
eovJUngly  enroHed  in  the  Court  of  CKonosfy. 

On  the  IStii  July,  1812,  the  sdd  France^  Higson  duly 
made  and  published  a  codicil  to  her  said  will,  which 
oddicO  was  executed  in  the  presence  of  and  attested  by 
three  witnesses ;  whereby »  after  desiring  that  her  said  codi* 
cil  might  be  annexed  to  and  taken  as  part  of  her  said  wiU> 
and  noticing  tbait  by  her  Witt  she  had  appointed  the  said 
Jmm9$  Brooke  one  of  her  trustees  and  executors  thereof, 
she  revoked  such  appointment  d  t)ie  said  Jmnm  Brooke, 
and  nominated  and  appointed  one  John  Nayhr  fFHght  to 
be  another  executor  and  troAtee  in  the  room  and  stead  of 
the  said  James  Brooke,  and  to  act  in  conjunction  with  the 
aakl  L.  J.  Vemabloi  and  Wm.  Bcelee^  the  other  executors 
and  trustees  in  the  said  will  named)  and  after  giving  a  lega- 
cy to  the  said  John  Nay  lor  fFright,  she  directed  her  said 
citecntors  and  trustees,  in  tiie  first  place,  to  apply  heir  per* 
sonid  estate  and  money,  d«e  on  mortgage  on  freehold  and 
leasehold  securities^  towards  the  payiAent  of  her  debts 
and  legacies  given  by  her  wiH,  ttn4  Sn  ease  the  tame  should 

u2 
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18g^,  not  be  sufficient  for  that  purpose,  to  raise  by  sale  or  mort- 
Matthews  gage  of  her  houses  in  Liverpool^  or  other  part  of  her  free- 
Yenablei.  ^oldi  or  leasehold  estates,  or  any  part  thereof,  a  sufficient 
sum  for  that  purpose;  and  she  did  for  that  purpose  direct,- 
limit  and  appoint,  that,  the  said  Zr.  •/.  Fenables,  William. 
Eccles  and  John  Naylor  Wright^  and  the  survivor  of 
them,  their  heirs  and  assigns,  should  and  might,  as  and 
when  they  thought  proper,  sell,  convey  and  dispose  of  the 
messuages,  lands,  tenements  and  hereditaments  devised 
to  them  as  aforesaid,  either  absolutely  or  by  way  of  mort- 
gage, in  fee  simple  or  otherwise,  with  such  directions  as 
therein  mentioned,  for  enabling  the  said  trustees  to  make 
good  titles  and  give  vahd  receipts  to  the  purchasers  or 
mortgagees  of  the  estates,  or  any  of  them ;  and  the  said 
Frances  Higson  by  the  said  codicil  did  ratify  and  confirm 
in  every  other  respect  her  said  last  will  and  testament. 

The  said  Frances  Higson  died  on  the  21st  November^ 
1812,  within  five  months  after  the  date  and  execution  of 
the  saidindenture  otJunCj  1812; — and  the  freehold  estates 
which  are  comprised  in  that  indenture  being  the  same 
freehold  estates  which  would  have  passed  by  the  residua- 
ry devise  in  the  will  or  appointment,  if  the  said  indenture 
had  not  been  made : — 

The  questions  submitted  for  the  opinion  of  the  Court 
were: — First,  whether  the  will  or  appointment  of  the  said 
Frances  Higson,  dated  the  20th  June,  1812,  was  revoked 
as  to  the  said  freehold  estates  by  the  indenture  dated  the 
27th  June,  1812;  and  Secondly,  whether,  if  the  said  will 
or.  appointment  were  so  revoked,  the  same  was  republish- 
ed, and  made  good  as  to  the  said  freehold  estates,  by  the 
codicil  dated  the  13th  July,  1812? 

The  case  came  on  for  argument  in  the  course  of  the  last 
Term,  when  Mr.  Serjeant  Peake  for  the  plaintiff^,  submitted 
in  ihe first  place,  that  the  will  was  not  revoked  by  the  deed; 
and  secondly,  that  even  if  it  were,  the  codicil  operated  as  a 
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republication  of  it.  First,  the  deed  has  no  operation  what- 
ever to  alter  or  change  the  estates  of  the  testatrix,  or  pass 
any  interest  in  her  property. — ^Neither  could  it  operate  as 
being  expressive  of  her  intention  to  convey  any  property, 
as  it  was  not  executed  and  attested  in  the  presence  of 
three  witnesses,  as  required  by  the  statute  of  frauds  (a). 
Again,  no  interest  could  pass  by  the  deed,  until  all  the  con- 
ditions  and  formalities  required  by  the  statute  9  Geo.  2, 
c.  36 (i^),  had  been  strictly  complied  with ;  and  the  legisla- 
ture intended,  and  indeed  expressly  provided,  that  no  inter- 
est should  pass,  or  estate  vest  in  the  grantee  of  a  charitable 
use,  unless  twelve  months  should  elapse  between  the  time 
of  the  execution  of  the  deed  and  the  death  of  the  donor  or 
party  making  it.  There  appears  to  have  been  no  decision 
on  this  branch  of  the  statute;  but  a  deed,  executed  with 


18S4* 


Matthevi 
Venablbs. 


(a)  29  Car.  2,  c.  3,  s.  6. 

(b).  By  the  Ut  section  of  which 
it  18  enacted,  "  That  no  manors, 
lands,  tenements,  &c.  or  money  to 
be  laid  out  thereon,'  shall  be  given 
for,  or  any  ways  charged  with  any 
charitable  use  whatever,  unless 
such  gift  be  made  by  deed  indent- 
ed, sealed,  and  delivered  in  the 
presence  of  two  or  more  credible 
witnesses,  twelve  emUndmr  months 
at  least,  before  the  death  of  the 
donor,  or  grantor,  including  the 
4ays  of  the  execution  and  death, 
and  be  enrolled  in  Chancery,  with^ 
in  six.  calendar  months  next  after 
the  execution  thereof,  and  unless 
the  same  be  made  to  take  effect 
in  possession,  for  the  charitable 
use  intended,  immediately  from 
the  making  tiiereof,  and  be  with- 
out any  power  of  revocation,  re- 
servation, trust,  condition,  limita- 
tion, clause,  or  agreement  what- 
soever, for  the  benefit  of  the  do- 


nor,  or  grantor,  or  of  any  person 
or  persons  claiming  under  him." 
And  by  the  3d  section  it  is 
enacted,  "  That  all  ^fts,  grants, 
&c.  &c.  whatsoever,  of  any  lands, 
tenements,  or  other  hereditaments, 
or  of  any  estate  or  interest  there- 
in, or  of  any  charge  or  incum- 
brance affecting  or  to  affect  any 
lands,  &c.  or  of  any  stock,  money, 
goods,  chattels,  or  other  personal 
estate,  or  securities  for  money,  to 
be  laid  out  or  disposed  of  in  the 
purchase  of  any  lands,  &c.  or  of 
any  estate  or  interest  therein,  or 
of  any  charge  or  incumbrance  af- 
fecting or  to  aff<ict  the  same,  to 
or  in  trust  for  any  charitable  uses 
whatsoever,  which  shaU  at  any 
time  thereafter  be  made,  in  any 
other  manner  or  form  than  by 
that  act  is  directed  and  appointed, 
should  be  absolutely,  and  to  all  in- 
tents and  purposes,  null  and  void." 
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lfl»4        an  intei&t  to  pass  an  interest  under  it,  is  altogether  dUtin- 
liATVBsvv     guUhable  from  a  bargain  and  sale  under  the  statute  S7 
vsMA^Ei.     JS^»  8*  c.  16,  or  other  conv^ances  giving  an  indioate, 
though  not  a  perfect  estatOf  until  enrolment ;  as  in  p€rrg 
V.  Bowes  {a),  where  it  was  heldi  that  if  a  bargainee  suffinr 
a  recovery  before  enrolment^  he  is  a  good  tenant  to  the 
priBcipe  by  relation.    So  in  Taylor  v.  Jonn  (£)»  it  was 
decided  that  a  deed  might  be  enrolled,  although  the  party 
died  before  acknowledpnent.  Although  in  JlofleV  Jfrrtc^- 
meft^(c),  it  is  said,  that  **  if  a  man  seised  in  fee  of  a  rever- 
sion of  land,  devises  it  by  will  in  writing  to  «/•  Sn  \m  bro- 
ther, and  after  covenants  with  jB.,  upon  a  marriage  with 
the  sister  of  jB.,  to  make  a  feoffinent  in  fee  of  the  sdd 
lands,  and  of  other  lands  also,  which  feoffment  shall  be  to 
the  use  of  himself  for  life,  remainder  to  the  sister  of  B. 
for  life,  for  her  jointure;  such  covenant  without  more  is 
not  any  revocation  of  the  will,  for  perhaps  his  intent  will 
alter  befiore  the  performance  thereof:  But  if  aftef  the 
said  covenant  made,  he  makes  a  deed  of  feofBnent  accord- 
ingly, with  a  letter  of  attorney  to  J.  N.  to  make  livery, 
and  the  attorney  makes  livery  in  the  other  land  in  the 
name  of  the  whole,  the  lessee  for  life  of  the  land  devised, 
being  then  in  possession  thereof,  who  never  attorned  to 
this  feoffment,  by  which  the  livery  as  to  the  land  devised 
is  merely  void ;  yet,  this  is  a  revocation  of  the  will,  for  here 
the  intent  of  the  devisor  is  iully  expressed,  to  have  it  revok- 
ed, inasmuch  as  he  has  appointed  another  to  execute  it  for 
him.     And  that  if  a  man  devises  lands  to  another  by  his 
will  in  writing,  and  after  he  devises  it  to  another  by  parol, 
though  this  be  void  as  a  will,  yet  it  is  a  revocation  at  the 
first  will.*^    Still  it  must  be  observed  that  this  was  the  law 
before  the  passing  of  the  statute  of  frauds ;  and  that  since 

(a)  1  Vent.  360.  (&}  1  Salk.  389. 

(c)  Vol.  1.  615.  tit.  Devise,  (P)  pi.  3, 4,  ?• 
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tfiAl  slalttte,  wheve  a  wiU  W  meul  lo  be  mvokid  by  a  J!^ 
writing,  dedbfing  an  mtention  of  such  roTOcatioii,  ftucb 
wfitii^  must  bo  rigned  in  the  piesanoe  of  tbree  witettaea, 
aoeoidiiig  to  the  eaaes  of  JSdbfloae  t.  Speake  (o),  uid 
Qmam  ▼.  Tyrer  {b) ;  and  although  b  Sk99e  v.  PtftoAc  (c)» 
it  was  hold  that  a  deed  intended  to  operate  as  an  aptpomt^r 
DMBt  to  uats,  but  not  suffident  for  that  purpose,  might 
have  the  effect  of  rerc^ing  a  wil^  if  the  party  appeared  to 
have  had  that  hitentioni  yet,  there  the  deed  was  to  cqpert 
ate  as  a  covenant  to  stand  seised,  and  consequently  to 
convey  an  tnteresL 

Sk^amUy^  Even  if  the  wlQ  were  revoked  by  the  deed» 
the  eodioil  operated  as  a  republication  of  it,  for  it  cannot 
be  contended  fbr  a  moment,  that  sll  the  taterest  of  the  tes^ 
taixix  passed  by  the  deed,  as  theore  wcte  no  words  of  omi^- 
veysnee  but  of  appointment  only.  And  the  cases  of  Pifgoit 
V,  Waller {d),  and  GoodtUh  d.  fFbodhm$ey.  Meredith  (#), 
have  established  the  principle,  that  where  a  codicil,  duly 
executed,  refers  to  and  confirms  a  will,  it  operates  as  a  re- 
pubUcation  of  it)  and  in  the  emphatic  words  of  Lord 
JElteaierQ^kf  in  the  latter  case  (/),  '^  brings  down  the 
will  to  the  date  of  the  codicil,  making  the  will  operate  as 
of  that  date,  unless  indeed  a  contrary  intention  be  shewn/' 
And  although  in  Bowe^  v,  Bowes  Qf),  it  was  held,  that 
the  effect  of  a  codicil  as  a  republicati<»i  might  be  restrain- 
ed by  ito  special  terms;  yet,  here  the  testatrix  expressly 
desired  that  it  might  be  annexed  to  and  taken  as  part  of 
her  will,  and  it  consequently  smounted  to  a  republication 
of  that  instrument, 

Mr.  Serjeant  fFUde,  eonira,  insisted,  in  the^rs^  place, 


Is)  1  Show.  89.  .9.  a  namise  {d)  7  Ves.  98. 

EctUiton  V.  Sptke,  Garth.  80.  (e)  2  Mau.  &  Selw.  5. 

(h)  1  Pccre  Wms.  343.  S.  C.  2  (/)  Id.  14. 

Vera.  741.  is)  2  Bo8.  &  Pul.  600. 

(c)  5  Term  Rep.  124. 
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1824-  that  the  villwas  revoked;  secondly 9  that  the  deed  was  k 
MATTHEwi  valid  execution  of  the  power  of  appointment  reserved  tcr 
VcmIbles.  ^^^  testatrix  on  her  marriagei  and  amounted  to  a  disposal 
of  all  her  interest  in  the  property  intended  to  he  OMiveyed 
hy  it;  and  lastly ^  that  she  had  not  only  no  intention 
that  the  codicil  should  operate  upon  the  deed,  but  that, 
on  the  contrary,  the  property  therein  mentioned  should 
be  excluded  by  it.  First,  as  to  whether  the  will  were 
revpked  or  not,  the  slightest  subsequent  alteration  in  the 
estf^te  of  a  testator  is  sufficient  to  amount  to  a  revocation. 
In  The  d.  Ltishington  v.  The  Bishop  of  Landaffifi),  where 
a  testator,  hnving  devised  his  lands,  suffered  a  recovery 
thereof^  in  which,  as  well  as  in  the  deed  to  make  a  tenant 
to  the  pTiBcipef  the  tenant  was  called  Edward,  his  real 
name  being  Edmund:  in  an  ejectment  by  the  heir  at  law 
against  the  devisees,  it  was  held,  that  the  recovery  was 
good  by  estoppel  against  the  testator  and  all  persons 
Qlaiming  under  him ;  and,  consequently,  that  the  will  was 
revoked  thereby. — Secondly,  the  deed  was  a  valid  exe- 
cution of  the  power  of  appointment,  and  by  which  the  tes^ 
tatrix  parted  with  all  her  interest  in  the  property  of  which 
she  had  the  disposal,  and  which  she  intended  to  convey, 
as  she  appoints  the  whole  in  as  large  terms  as  she  possibly 
could ;  and,  therefore,  the  appointment  is  good  as  against 
her  by  way  of  estoppel.  By  the  stat.  9Geo.  2,  c.  36,  s.  1 ,  the 
gift  01:  conveyance  is  to  take  effect  in  possession,  upon  the 
execution  of  the  deed,  so  that,  unless  an  immediate  interest 
pass  under  it  from  the  donor  to  the  trustees  or  donee,  the 
intent  of  the  statute  is  wholly  defeated ;  and  the  third  sec- 
tion merely  directs,  that  all  gifts,  conveyances,  and  ap- 
pointments made  in  any  other  manner  or  form  than  by 
the  act  directed  and  appointed,  shall  be  void ;  that  is,  that 
the  gift  must  be  made  by  deed  indented,  and  executed  be- 
fore two  witnesses,  and  enrolled ;  and  if  the  legislature  had 

(a)  2  New  Rep.  491. 
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intended  that  the  death  of  the  donor  withm  twelve  months  .j^^. 
after  the  execution  of  the  deed  should  also  have  been  a  Matthews 
ground  of  avoidance,  it  would  have  been  specified  in  that  vemablbi. 
clause. — The  main  object  of  the  statute  was,  that  estates 
should  not  be  disposed  of  to  prejudice  the  heir;  and  whe- 
ther the  testatrix  in  this  case  had  lived  twelve  months  after 
the  execution  of  the  deed  or  not,  all  her  interest  in  the  pro- 
perty was  completely  divested  on  the  execution  and  enrol- 
ment of  the  deed ;  and  although,  by  the  operation  of  the  sta- 
tute, it  might  possibly  revert  to  her  heir  after  her  death,  yet 
it  is  clear  that  she  could  have  no  interest  whatever  in  it  dur- 
ing her  life.  It  is  naturally  to  be  supposed,  that  a  party 
would  pause  before  he  parts  with  his  interest  in  his  pro- 
perty to  a  use  of  this  description,  yet  he  does  so  immedi- 
ately on  the  execution  of  the  deed ;  and  here,  as  the  tes- 
tatrix appointed  an  absolute  estate  in  fee  to  the  trustees 
under  the  deed  of  the  27th  June,  1812,  she  had  nothing 
left  to  dispose  of  at  the  time  of  executing  the  codicil  on 
the  13th  Jtdy  following. — Lastly^  the  testatrix  had  no 
intention  that  the  codicil  shoiild  operate  upon  the  property 
specified  in  the  deed,  or  as  a  republication  of  her  will.  It 
was  not  even  mentioned  in  that  instrument,  and  although  in 
Ooodright  d.  Earl  of  Buckingham  v.  Marquis  of.  Down- 
sA»re(a),  it  was  decided,  that  where  there  are  general  words 
in  the  residuary  clause  oT  a  will,  they  Carry  every  estate 
and  interest,  which  is  not  expressly  or  by  necessary  impK-  * 
cation  excluded  from  its  operation ;  yet  it  is  clear  that  the 
intention  of  the  testatrix  was,  that  the  appointment  in  the 
deed  should  take  effect;  and  if  so,  she  could  not  mean 
that  the  whole  of  the  will  should  be  set  up  by  the  codicil, 
and  more  particularly  so,  as  only  a  few  days  intervened  be- 
tween her  acknowledging  the  deed  for  the  purpose  of  enrol- 
ment, and  the  date  of  that  instrument.  Besides,  the  codicil 
is  altogether  silent  as  to  the  deed  or  property  therein  men- 

(«)  2  Bo8.  &  Put.  600. 
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tbned ;  and  if  tke  testatrix  had  Kted  twtlve  moBtha  aAar  ita 
aacaeutiQii,  the  codicfl  could  not  hove  aflfiDctod  k.  Themana» 
if  not  sola  object  of  that  inttnuaeiit  waa»  to  rmaoTO  a  truate^ 
and  executor  named  in  the  will,  and  appoint  anoth^  in  Ua 
steady  and  not  to  vacate  the  deed  of  appointment,  and  al- 
though it  might  have  some  operation  on  the  wQl  j  it  could  not 
prevent  the  intermediate  deed  fix>m  taking  effect  j  and  more 
particularly  so,  as  it  was  a  ralid  instrument^  and  exeouted 
and  enrolfed  according  to  the  provisions  of  the  statutew--*At 
aU  events,  the  deed  conveyed  an  interest  bj  operation  of 
law;  and  the  case  of  Sha^e  v.  Pinck§  is  decisive  to  show, 
that  even  an  imperfect  conveyance  may  operate  aa  a  revoca* 
tion  of  a  wilL  But  even  supposing  that  the  devise  in  the 
codicil  might  have  the  effect  of  setting  up  the  will,  yet  the 
Court  may  see  whether  it  was  intended  to  operate  on  the 
property  in  question.  And  according  to  the  ease  of  Siratig 
v«  Teaii  (e),  the  general  words  of  a  will  may  be  restrained, 
where  it  aj^ears  that  the  devisor  did  not  intend  to  use 
them  in  their  general  sense;  and  the  intent  is  the  rule  by 
which  all  wills  are  construed.  In  Doe  d.  Emrl  €Sk»lmou^ 
delmf  V.  Weatherby  (b),  there  was  no  evidence  oC  intention 
on  the  &ce  of  the  wiU,  that  the  testator  did  not  mean  to 
pass  the  reversion  by  the  general  words  of  the  residuary 
clause.  That  case,  therefore,  falls  expresdy  within  the 
principle  of  Goodanght  v.  DownsMre,  And  in  the  case  of 
Ladfy  Stratkmore  v.  Bowes,  Lord  Kemfon  said,  that  (e) 
the  question  was,  whether  it  was  the  intention  of  the  de- 
visor to  pass  by  the  codicil  any  thing  more  than  would 
have  passed  by  the  will  itself?  Here,  therefore,  the  Court 
may  look  at  the  intent  of  the  testatrix ;  and  if  so,  it  is  ma- 
nifest that  she  did  not  mean  to  vacate  the  deed  of  appoint* 
ment  by  the  codicil,  nor  can  it  operate  as  a  republication  of 
the  will,  as  far  as  it  regards  the  property  in  question,  aa 

(a)  2  Burr.  912.   S.  C.  1  Sir  W.  BL  200. 
(()  1 1  Ea&t,  322.  (c)  ^  Term  Rep.  48/. 
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the  deed  was  in  faice  u  agamst  lier  at  the  time  of  her      ,JSit^ 
executing  the  codidl»  and  she  had  then  no  intereat  what-     Mattbiw* 
eter  in  the  pfoperty  she  had  preYiondy  conveyed*  vtoj^LM. 

llr.  Seijeant  Peake  in  reply. — ^The  case  of  Sham  y. 
Pbficke  is  inapplicable  to  the  present,  as  there  the  deed 
was  merely  intended  to  (Operate  as  an  appointment  to  uees. 
Here,  however,  the  question  is,  whether  any  estate  or  in- 
terest in  the  property  of  the  testatrix  passed  by  the  deed, 
with  reference  to  the  statute  of  mortmain ;  and  it  is  quite 
dear,  that  as  she  died  before  the  expiration  of  the  twelve 
months  from  the  date  of  the  execution  of  that  instrument, 
as  limited  by  that  statute,  it  became  wholly  inoperative  and 
void.    But  even  supposing  that  the  deed  operated  as  a  re- 
vocation of  the  will,  the  Court  may  take  all  the  circumstan- 
ces into  their  consideration,  with  a  view  to  ascertain  the 
intention  of  the  testatrix,  viz*  whether  she  did  not  mean 
that  the  codicil,  which  was  duly  executed  after  the  deed, 
should  not  have  the  efiect  of  re-publishing  her  will  ?    This 
is  manifest  on  the  face  of  the  codicil  itself,  independently 
of  any  mtent,  as  she  directed  it  to  be  taken  as  part  of  her 
win,  and  annexed  to  it    And  the  cases  of  QoodtUh  v. 
Merediih,  and  Piggott  v.  WaUer,  are  decisive  to  shew  that 
a  codicil  duly  executed  and  attested,  and  referring  to  the 
original  will,  amounts  to  a  republication  of  it. — It  has  been 
said,  however,  that  all  the  interest  of  the  testatrix  in  the 
property  in  question  passed  out  of  her  at  the  time  of  the 
execution  of  the  deed;  and,  consequently,  that  the  codicil 
could  not  operate  upon  it;  but,  although  the  deed  might 
convey  a  titie  to  the  trustees,  still,  all  the  beneficial  inter- 
est in  the  property  remained  in  her  until  the  time  of  her 
death.    The  deed,  therefore^  was  no  revocation  of  the  will ; 
and  as  nothing  passed  by  it  in  the  event  which  has  hap- 
pened, it  must  be  considered  as  altogether  inoperative ; 
or,  at  all  events,  the  codicil  amounted  to  a  republication  of 
the  will. 


300 


CAS£S  IN  TRINITY  TERM, 


1824. 


MATTHB^t 
VSNABLBS. 


Mr.  Serjeant  FaughdUy  as  representing  the  Aitomey- 
Oeneral,  appeared  on  behalf  of  the  Crown ;  but  as  the 
Court  observed,  that  the  question  did  not  affect  their  in- 
terests, the  learned  Serjeant  took  no  part  in  the  argu- 
ment. 


The  following  certificate  was  afterwards  sent  to  his 
Honor  the  Vice-Chancellor : — 

This  case  has  been  argued  before  us :  we  have  consi- 
dered it,  and  are  of  opinion,  that  the  will  or  appointment 
of  the  said  Froiiees  Higson,  dated  the  20th  June,  1812, 
.was  not  revoked  as  to  the  said  freehold  estates  by  the  said 
indenture  dated  the  27th  Jtine,  1812. 

21st  June,  1824.  W.  D.  Bkst, 

J.  A.  Park, 

J.  BURROUOH. 


use  of  bis  daugh- 
ter, for  life,  re- 
mainder to  the 
use  of  her  son 
in  fee,  but  in 
case  be  should 


Thomas  Dalby  the  Elder  and  Others  v.  Thomas  Pullen 

and  Others. 

Devise  of  tcs-    X  he  following  Case  was  sent  by  order  of  his  Honor  the  Vice- 
trusteer^brthe  Chancellor  for  the  opinion  of  the  Judges  of  this  Court: — 

Nicholas  Morrell  o{ London,  citizen  and  innholder,  by  his 
will,  dated  13th  October,  1756,  after  giving  several  speci- 
fic and  pecuniary  legacies,  gave,  devised  and  bequeathed, 
dlfTwitbontUsue  *^  *^®  ^®^*  ^'^^  residue  of  his  estates  and  effects,  both  real 
of  Se  dI*^hS^   *"^  personal,  to  George  Carter  and  Thomas  Stagg,  Gent 

and  there  should  and  the  survivor  of  them,  and  the  heirs,  executors,  and  ad- 
be  no  other  i»-...-,.  ,  ini_ 

sue  of  her  body  mmistrators  ofsuch  survivor,  upon  trust,  and  to  and  for  the 
to*Ae  ttM^J>?"*  several  uses,  intents  and  purposes,  and  subject  to  the  several 
T^h^Td'h"  provisoes,  powers,  limitations  and  agreements,  therein- 
deed  or  will  ap-  after  limited,  expressed  and  declared ;  that  is  to  say,  as 
there  being  no     ^^>  ^^^  ^^^  concerning,  all  and  singular  the  freehold  lands 

other  isBoe,  the 

mother  and  son  executed  an  appointment  and  conveyance  to  A,  in  fee : — Held,  tliat  the  power  of 

appointment  was  well  exeeuted,  notwithstanding  the  execution  by  the  mother,  in  the  life-time' of  h^r 

son.' 
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tenements  and  premises,  of  which  he  should  be  seisedi  ,  Ifigi" 
possessed  of,  or  entitled  to,  at  the  time  of  his  decease;  to 
the  sole  and  separate  use  of  his  daughter  Sarah  Oalmik^ 
for  life,  without  impeachment  of  waste ;  and  from  and  im- 
mediately after  the  determination  of  that  estate^  to  the  use 
of  the  said  Qeorge  Carter  and  Thomas  Sidgg,  and  their 
heirs,  during  the  life  of  the  said  Sarah  OalwUh,  in  trust 
to  preserve  the  contingent  uses  and  estates  thereof  there- 
inafter limited,  from  being  defeated,  destroyed,  or  discon- 
tinued, and  for  that  purpose  to  make  entries  and  bring 
actions,  as  occasion  should  be ;  but  nevertheless  to  permit 
and  suffer  his  said  daughter  to  take  and  receive  the  rents, 
issues  and  profits  of  the  same,  to  her  own  proper  use,  dur- 
ing her  life,  notwithstanding  any  coverture  she  should  or 
might  be  under ;  it  being  the  testator's  express  mind  and 
will,  that  neither  her  then  present  nor  any  after  taken  hus- 
band she  might  happen  to  marry,  should  have  any  thing  to 
do. therewith,  neither  should  the  same  or  any  part  thereof 
be  subject  to  their  or  any  of  their  debts  or  engagements ; — 
and  from  and  after  the  decease  of  his  said  daughter  Sarah, 
subject  to  an  annuity  of  50/.  thereby  devised  and  liable  to 
the  same,  to  the  use  of  his  grandson  Nicholas  Qalwith,  son 
of  his  said  daughter  Sarah  Oalurith,  and  the  heirs  and  as- 
signs of  the  said  Nicholas  Oalwith,  for  ever :  and  if  the  said 
Nicholas  OalwUh  should  die  without  issue  in  the  life-time 
of  the  testator|s  said  daughter  Sarah,  and  there  should  be 
any  other  issue  of  her's  then  living,  then  to  the  use  and 
behoof  of  such  issue  of  his  said  daughter,  share  and  share 
alike;  if  there  should  be  more  than  one  such  issue,  to  hold 
as  tenants  in  common,  and  not  as  joint  tenants,  and  to  the 
heirs  and  assigns  of  such  issue  respectively  for  ever;  and 
if  there  should  be  but  one  such  issue,  then  to  the  use  of 
such  one,  whether  son  or  daughter,  and  his  or  her  heirs 
and'assigns  for  ever;  but  if  in  case  his  said  grandson  Ni- 
cholas Galunth  should  happen  to  die  without  issue  in  the 
life-time  of  testator's  said  daughter,  and  there  should  be 
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_Mi^  no  oilier  bflUie  of  her  body  then  living,  tieu  to  the  use  «r 
behoof  of  ludi  person  or  petBons^  and  to  such  intents  and 
ptt|MMe0,  and  in  such  share  and  proportions,  as  hb  said 
daughter  Sarah  GabtUh^  notwithstanding  her  coverturei 
or  whether  she  shoidd  be  covert  or  edei  by  any  deed  or 
deedsi  or  hy  htt  kst  wfll  and  testsmenti  in  writing,  under 
her  hand  and  eeal,  didy  executed  in  the  presence  of  three 
or  more  credible  witnesses,  should  direct,  limit,  or  appoint 
concerning  the  same;  and  in  de&uk  or  for  want  of  such 
direction,  limitation,  or  appointment,  dien  to  the  use  of 
the  right  heirs  of  the  said  Nieholms  Mfonreil^  the  testator, 
for  ever* 

Onthe  i«th  June,  1767,  the  said  Nichobu  MwrM died, 
and  his  w81  was  duly  proved  by  the  said  Thonuu  Si^ggf 
the  surviving  executon 

In  die  year  1768,  John  €Mwiih,  and  Sarah  his  wife, 
and  the  said  Nicholas  Galwith,  their  son,  togetiito  with 
fioroA  fFaiker,  an  annuitant  and  legatee  under  the  will, 
filed  their  bill  in  Ae  Court  of  Chancery ,  against  the  said 
Hhaama  Staggf  tnd  John  MarreU,  as  the  eldest  son  and 
*  heir  tdJohn  Morrell  deceased,  who  was  the  eldest  bro- 
ther of  the  tastator,  and  as  anoh  his  heir  tit  law,  praying 
that  the  will  might  be  established,  and  the  trusts  perform* 
ed:  and,  by  a  decree,  made  in  the  Cauee,  and  dated  the 
IWkJUay,  1768,  the  will  was  declared  to  be  well  j^ved, 
and  the  trusts  thereof  were  decreed  to  be  perforniediand 
carried  into  execution. 

By  an  indenture,  dated  the  6th  JamtOrp,  1773,  made 
between  the  said  Sarah  CkUwUh,  therein  described  as  the 
wife  of  the  said  John  OaboUh,  of  the  one  part,  and  John 
Carter^  of  the  other  part,  the  said  Sarah  Oalwiih,  in  con- 
sideration of  910/.  granted  to  the  said  John  Carter  an  an- 
nuity of  ISO/,  to  be  issuing  out  of  her  separate  estate  dur- 
ing her  life,  and  in  pursuance  of  all  powers  and  authori- 
ties enaUing  her,  she  thereby  bargaaded,  sold,  tradsieiMd, 
s0t  over,  Mdered,  directed,  limits  and  appointed^  all  atid 
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etery  lihe  rents,  iMuet  and  profits  of  die  real  estate  kfe 
of  the  said  NkiMtu  Marrell,  to  which  she  was  entitled 
fbr  her  life,  or  whidi  then  were  or  should  thereafter  be* 
come  due  to  lier,  to  hold  the  same  unto  the  said  J^kn 
C&tteTf  his  executors,  administrators  aad  assigns,  upon 
trust  for  secuimg  the  said  annuity,  and  the  surpkis  there^ 
of  was  to  be  paid  to  the  said  Sarah  Galmth^  or  as  she 
should  appoint* 

By  indentures  of  lease  and  release  and  appointment,  dat« 
ed  respectively  the  SSd  and  S4th  Jfay,  1775,  the  release 
made  between  the  said  Nicholas  Oalwiih  of  the  first  part, 
the  said  Sarah  Oahtnth,  the  wife  of  the  said  John  OahoUhi 
of  the  second,  and  the  said  John  Carter  of  the  third 
part ;  Nicholas  Qahoiih^  in  consideration  of  900/.  paid  to 
hhn  by  the  said  John  Carter^  did  grant,  bargain,  sell, 
aHen,  release  and  confirm,  and  for  the  better  securing 
the  repayment  of  the  said  sum  of  9001.  and  in  considera-^ 
tlon  of  5s.  the  said  Sarah  Galwiih,  in  pursuance  of  the 
power  Gcntaiiied  in  the  wfil,  and  by  virtue  lliereoi^  and  of 
all  other  powers  enabling  her  so  to  do,  upon  the  contin* 
geneies  and  in  the  events  in  the  said  recited  will  mention- 
ed, cUd  direct,  limit  and  appoint  the  hereditaments  and 
premises,  of  which  the  said  Nkhokts  Mofrell  died  seised, 
fo  hold  uirto  and  to  the  use  of  the  said  John  Carter,  his 
li^itB  and  assigns  for  ever,  subject  to  redemption  on  pay«- 
ment  of  the  said  sum  of  9001.  and  interest. 

By  an  indenture  dated  the  6th  November,  1778,  made 
between  the  said  Nicholas  QalwUh  of  the  first  part,  the 
said  Sarah  Qatwith  the  vrife  of  John  Galwkh,  of  the  se- 
cond,  and  the  said  John  Carter  of  the  thvd  part,  after  re'- 
citing  tiie  will  of  Nicholas  Aforrell,  dated  13th  October, 
1756,  the  indentures  dated  6th  January,  1773,  and  tiie 
5e8d  and  IS4th  Maj^,  1775>  and  that  the  said  John  Carter 
had  agreed  with  Sarah  Galwtth,  and  Mchohts  Oahrith, 
ber  son,  fer  die  absolute  purchase  of  the  freehold  and  in- 
heritance of  the  said  hereditaments  and  premises,  late  of 
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w^t:/       the  testator  Nicholas  Morreli,  for  3360/.  of  which  the  said 
^^'^        sums  of  910/.  and  900/.  were  to  be  taken  as  part; — it  was 
PuLLBN.       witnessed,  that  in  consideration  of  those  two  sums,  and  of 
the  further  sum  of  1550/.  paid  by  the  said  John  Carter  to 
the  said  Nicholas  Oalwith  and  Sarah  Galtoith,  they  the . 
said  Nicholas  and  Sarah  did  remise,  release,  and  for  ever 
quit  claim  unto  the  said  John  Carter,  his  heirs  and  assigns, 
all  the  provisoes  and  agreements  contained  in  the  said  in- 
denture of  the^23d  andg4th.^ay,  1775,  for  redemption  of 
the  said  hereditaments  and  premises,  and  all  theright,  title, 
and  equity  of  redemption  of  them  the  said  Nicholas  QaU. 
fcri/Aand  Sarah  Oahoith,  their,  or  either  of  their  heirs,  ex- 
ecutors, or  administrators,  thereby  reserved; — and  it  was 
thereby  fiirther  witnessed,  that  for  the  consideration  afore- 
said, the  said  Nicholas  Galtoith  did  release,  ratify  and  con- 
firm, and  the  said  Sarah  Galwith,  by  virtue  of  all  powers 
enabling  her  so  to  do,  did  by  that  her  deed,  by  her  duly 
sealed  and  delivered,  in  the  presence  of  and  attested  by 
three  credible  witnesses,  whose  names  were  thereon  in- 
dorsed, fully,  freely  and  absolutely,  direct,  limit  and^ap- 
point,  release,  ratify  and  confirm  unto  the  said  John  Car^ 
ter,  and  to  his  heirs  and  assigns,  the  same  premises,  to  hold 
unto  the  said  John  Carter,  his  heirs  and  assigns,  to  and  for 
his  and  their  own  proper  use  and  behoof,  absolutely; for 
ever: — and  in  the  said  indenture  was  contained  a  covenant 
on  the  part  of  the  said  Aicholas  Galwith,  to  levy  a  fine  of  the 
said  premises,  to  the  use  of  the  said  John  Carter,  his  heirs 
and  assigns  for  ever. 

The  execution  of  the  said  several  deeds  of  the  6th  Janur 
ary,  1773,  23d  and  24th  May,  1775,  and  6th  November, 
1778,  respectively  made  by  the  said  Sarah  Galwith,  was 
attested  by  three  witnesses. 

In  3fichaelmas  Term,  19  Geo,  8,  a  fine  was  levied  by 
the  said  Nicholas  Oalwith  of  the  aforesaid  premises,  in 
pursuance  of  the  covenant  contained  in  the  indenture  of 
the  6th  November,  1778. 
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Nicholas  Qalwiih  died  without  issue  in  the  life*tiiiie  of        ^^24^ 
the  said  Sarah  Gahmih,  and  there  was  no  other  issue  of 
the  body  of  the  said  Sarah  Gahoiih  then  liringy  nor  had 
she  any  after-bom  child)  and  she  had  since  died. 

The  question  for  the  opinion  of  the  C!ourt  was,  whether 
the  power  of  appcHUtnient  given  by  the  will  of  Nicholas 
JUorrell,  dated  13th  October^  1756,  to  his  daughter,  Sarah 
Oalwithg  was  well  executed  by  the  deed  of  the  6th  Novcm- 
ber,  1778,  such  deed  having  been  executed  by  the  said 
SarahGalwUk  in  the  life-time  of  her  son  Nicholas  GaltoUhf 

.  The  case  came  on  for  argument  in  the  course  of  the  last 
Teni^  when  Mr.  Serjeant  JFrere  for  the  plaintiffs,  submit- 
ted that  the  power  was  weU  executed,  and  that  although 
Nicholas  Galwiih  the  son  was  alive  at  the  time,  it  would 
not  invalidate  the  deed,  inasmuch  as  where  a  power  is  to  be 
executed  on  a  contingent  event,  it  may  be  executed  befofe 
the  happening  of  the  contingency,  although  such  contingen- 
cy is  necessary  to  give  efifect  to  the  execution.  .  Nicholas 
Galwith  and  Sarah  hia  mother  had  i^learly  a  power  to  con- 
vey agood  title  under  the  deed,  subject  to  a  certain  contin- 
gency, which  might  have  defeated  it,  viz*  the  birth  of  subse- 
quent issue.  In  the  case  of  the  Countess  of  Sutherland  v. 
Northmore  (a),  where  a  power  was  ^ven  by  a  settlement 
to  a  married  woman,  m  case  of  the  death  of  her  husband  in 
her  Itfe-time,  to  charge  the  estate  with  a  sum  of  money, 
and  she  executed  the  power  in  the  life-time  of  her  husband, 
and  afterwards  survived  him,  it  was  determined  by  the 
Court  o{  Bang's  Benehi  and  afterwards  by  the  Court  of 
Chancery  f  that  the  power  was  well  executed.  That  case 
therefore  is  expressly  in  point  to  shew,  that  where  a  power 
is  authorised  to  be  executed  on  a  contingent  event,  it  may 
be  executed  before  the  happening  of  the  condngency.     In 


(«)  1  Dick.  56.    S.  C.  Vin.  Abr.    Tit  Authority,  (G)  pi.  &  nomine 

Sclattr  V.  TravtlL 

VOL.  IX.  X 
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yg4>^  UvedaU  ▼•  Uvedale  {a),  where  die  devise  was  to  the  wife  for 
lifei  and  after  her  decease  the  testator  willed  that  the  same 
should  be  sold ;  Lord  Hardwicte  said,  that  *^  the  words 
'  after  her  decease  *  were  not  put  in  to  postpone  the  sale/' 
And  m  the  late  case  of  Doe  d.  Caikinv.  Twnkinem  (b\ 
Sdater  v.  Tra/oell  was  referred  to  in  the  course  of  the  ar- 
gmnenti  and  Lord  Ellehboraugh  distinguished  it  from  the 
case  then  before  the  Court  (c),  as  there  the  power  wad  given 
to  a  designated  penon  t6  be  eJcecuted  upon  a  contingency, 
bilt  in  Doe  v^  T^mkbtetm,  it  was  given  to  a  contingent  per- 
son. So  here,  the  testator's  daughter,  Sarahs  was  the 
person  designated  by  him  in  his  will,  and  she  executed  the 
power  accordingly ;  and  he  might  have  contemplate  its 
exeeution  in  the  lUe-time  of  his  daughter  and  grandson, 
but  it  is-  not  necessary  for  the  phintifiB  to  shew  that  such 
was  his  intent. 

Mr^  Serjeant  Toddy  for  the  defendants.  The  execu- 
tion 4Dif  the  power  is  bad,  and  evidently  not  according  to 
the  intention  of  the  testator.  His  object  was  to  leave  fabr 
estate  to  his  grandchildren,  but  that  in  the  case  of  a  cer-' 
tain  event,  viz.  that  his  grandson  should  die  without  issue 
inthelife-lkneof  Us  ttiother,  and  she  should  then  have  no 
other  children,  then  tliat  she  should  have  the  disposition 
of  the  property,  and  exercise  the  power  to  the  use  of  such 
persons  as  she  should  appoint.  The  words  df  the  will  are, 
that  **  in  case  NieKolae,  the  grandson,  should  die  without 
issue,  in  the  life-time  of  the  testator's  daughter,  and  there 
should  be  no  other  issue  of  her  body  then  living,  then  to 
the  use  of  such  persons  as  she  should  appoint."  The 
word  then  fixes  the  time  at  which  she  is  to  execute  the 
power,  «<s.  after  the  death  of  her  son  JNicholaSf  and  it 
could  not  take  effect  tmtil  that  event  had  happened. 
The  probability  is,  not  only  that  the  son  would  survive  his 

(a)  3  Atk.  1 17.  {h)  2  Mau.  &  Sdw.  165.  (e)  Id.  1 70. 
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mpfjl)^,  Ifnt  tb«ts  be  would  buve  itmid ;  and  if  the  property  .J^^ 
w^  conyeyed  fiu}>jeGt  to  auch  a  cootingcBcy,  the  sum  to 
be.  obta^ied  feri(  would  be  compAintively  anally  but  if  the 
son  biid  dji^d^  previously  the  mother  would  have  required  a 
much  larger  prii^j  as.^he  would  tiben  haire  a  fiiU  power  to 
convey  ii^  fee« .  AltbciHgh,  whore  a  power  is  autboriaed  to  be 
executed  in  a,  contingent  event, .  it  may  be  'executed  befiMW 
the  happening  of  the  oontingencyy  and  the  time  of  the  ex** 
ecutioniainMnatecial;  yet  it  is  odierwiae  where  it  would  frua* 
torate.or.be  contrary,  to  the  intention  of  tke  party  ereat* 
ing  it.  In  a  late  case  before  the  Court  of  Bsoeheq^er  («), 
where  the  devise  was  to  A.  for  life,  and,  after  her  decease, 
to  trustees  to  sell,  and  pay  the  money  amongst  the  chfld-^ 
ren  dwn  Uvmg,  the  Court  held,  that  a  sale  could  not  be 
made  tifl  after  the  wife's  decease.  That  case  shews,  that 
until  die  deat^i  of  the  tenant  for  IMe,  the  power  does  not 
arise,  and  consequently  cannot  be  executed  till  then;  and 
if  soy  the  flower  in  this  case  could  not  have  been  executed 
with  effiM:t,  untH  after  the  death  of  the  testator's  grandson^ 
McholasOalmiAm  AlthoughthetimeoftheexeGutioBniay, 
in  some  cases,  be  immalerial,  stSl  the  object  of  ihe  do^ 
nor  must  be  attended  to :  and  in  Maojidam  v.  Logan  (A), 
where  a  power  was  given  to  the  nifrivor  of  husband  and 
mfe,  to  appoint  among  children,  and  they  executed  a  joint 
apppintment.  Lord  Thurlow  held  it  to  be  bad.  The  wife 
might  have  been  ii^uenced  by  her  hu^Muid,  but  if  she  had 
survived  him  she  would  be  placed  in  adiflferent  and  wholly 
independent  situation.  The  power  in  the  case  ofSclater  v. 
Tiravell  was  peculiar  in  its  tenns,  and  seemed  to  make  the 
bappenkig  of  die  contingency  acondition  precedent,  as  itwas 
^'  that  if  the  husband  should  happen  to  die,  and  his  wife 
should  survive  him,  and  there  should  be  no  issue  of  the 
marriage  living  at  the  death  of  the  wife,  then,  and  in  such 

(«)  Sugden  on  Powers,  3rd  Edit.  273,  Anonymous,  1806. 
{h)  3  Brown's  Chan.  Cas.  310. 
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iflg^^       case,  it  should  be  lawfhl  for  her  ai  any  time  or  times  dur* 
ing  her  life>  by  any  deed  &c.  to  charge  the  estate."    Here 
howeVery  she  could  only  do  so  in  case  her  son  had  died 
without  issue  in  her  Hfe-time^  and  there  should  be  no 
other  issue  of  her's  tben  living. — ^The  time  of  execution 
howerer  must  be  considered  as  an  essential  part  of  a  power ; 
and  in  Coke  Littleton  {a),  it  is  laid  down,  tiuit  where  there 
is  a  devise  to  ^«  for  life,  and  that  after  his  decease  the  es^ 
tate  shall  be  sold,  the  sale  cannot  be  made  during  the  life  of 
ji.9  but  must  wait  until  his  decease.  So,  in  Brooke^ s  Abridg- 
ment  {b)  it  is  said,  that "  where  a  man  wiUs  that  land  shall  be 
sold  after  the  death  oft/.  S.  by  his  executors,  and  makes  four 
executors,  and  dies,  and  afterwards  two  of  the  executors  die, 
and  afterwards  •/•  &  dies,  the  two  executors  who  survive 
may  sell,  for  the  time  was  not  come  until  then.*'  It  therefore 
follows,  that  wherever  time  forms  a  material  part  of  the  con- 
tingency, the  sale  cannot  be  effected  until  such  contingency 
has  happened.  .  And  here  the  creator  of  the  power  did  not 
contemplate  a  power  of  sale,  but  merely  gave  the  donee  a  ge- 
neral power  to  dispose  of  the  estate  by  deed  or  will ;  and  the 
true  test  to  ascertain  whether  a  power  be  well  executed  or 
not,  is  to  consider  the  nature  of  the  estate  created  undex 
it,  as  limited  by  the  instrument  which  gives  the  power. 
And  here,  if  the  purchaser  were  to  take  under  the,  will 
instead  of  the  power,  he  could  only  take  an  estate  subject 
to  the  limitations  therein  contained,  viz.  the  death  of  the 
grandson  without  issue  in  the  life-time  of  his  mother,  and 
there  being  no  other  issue  of  her*s  then  living;  whereas,  if 
he  can  be  deemed  entitled  to  take  under  the  deed,  he  will 
take  an  absolute  estate  in  fee.     In  Uvedak  v.  Ueedale^  the 
bill  was  brought  by  the  widow  for  a  sale,  and  as  it  was  for 
the  benefit  of  the  infant,  it  was  decreed  accordingly ;  and 
although   Lord  Hardioieke  there  said,  that  the  words 
*^  after  her  decease/*  were  not  put  in  to  postpone  the  sale, 

(a)  Page  112  (b).  (h)  Tit.  Devise,  pi.  31. 
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yet  it  was  merely  descriptive  of  the  time  when  the  life  es-       .J^^ 
tate  of  the  widow  should  he  put  an  end  to.    On  these 
grounds,  the  execution  of  the  power  in  question  was  pre- 
mature,  as  it  was  in  &ct  a  contingent  power  of  itself,  and 
not  a  power  to  give  an  estate  upon  a  contingency. 

Mr.  Serjeant  Fttrt  in  reply. — ^No  time  was  expressed 
or  mentioned  by  the  donor  in  his  will,  when  the  power  was 
to  be  executed,  and  as  it  depended  entirely  on  a  contin- 
gency, the  donee  was  not  bound  to  wait  until  that  contin- 
gency  happened.  In  MacAdam  v.  Logan^  the  power 
was  distinctly  given  to  the  iurvivar  of  husband  and  wife; 
and  it  was,  therefore,  most  properly  held,  that  a  joint  ap- 
pointment could  not  be  a  good  execution.  The  passage 
in  Coke  Lititeian  applies  only  to  a  devise  of.  lands  to  be 
sold  by  executors;  and  Mr.  Hargratfe,  in  commenting  on 
it,  most  justly  observes,  that  it  is  a  doubtful  point  upon  the 
authorities  (a) ;  and  the  reference  from  Brooke* s  A  bridgmeni 
only  goes  to  shew  that  surviving  executors  may  sell. — As  to 
the  jinonymofis  case  in  the  Exchequer,  it  was  decided 
on  equitable  principles;  and  until  the  death  of  the  tenant 
for  life,  it  was  altogether  uncertain  how  many  children 
might  be  alive,  and  between  whom  the  estate  was  to  be 
divided.  All  these  authorities,  therefore,  are  distinguish- 
able from  the  present  case ;  and  under  the  circumstances, 
the  power  was  well  executed  by  the  deed  of  1778,  although 
the  grandson  of  the  testator  was  then  alive. 

The  following  certificate  was  afterwards  sent  to  his 
Honor  the  Vice-Chancellor : — 

This  case  has  been  argued  before  us ;  we  have  consi- 
dered the  same,  and  are  of  opinion,  that  the  power  of  ap- 
pointment given  by  the  will  of  Nic/iolas  Morrell,  dated 

(a)  See  I  Hargrove  &  Butler*8  note  146  to  Co.  Lit.  113  (a). 
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the  13th  October,  1756,  to  his  daughter  Sarah  OalwUlk, 
was  well  executed  hy  the  deed  of  the  6th  of  November^ 
1778,  notwithstanding  the  execution  thereof  by  the  said 
Sarah  in  the  life-time  of  her  son  Nicholas  Qalwith. 

W.D.Best; 

J.  A.  Park, 

J.  BURKOUOR. 


Titus  Farmer  the  Elder,  and  Daniel  Farmer  and  Ti- 
tus Farmer  the  Younger,  Infants,  by  their  Next 
Friend, — v.  Joshua  Francis  the  Elder,  John  Hemmons, 
Edmund  Farmer,  Julia  Francis,  Edmund  Farmer 
Francis,  Joshua  Francis  the  Younger,  Henry  Fran- 
cis, Thomas  Francis,  David  Polley  Francis,  Daniel 
Parmer  Francis,  and  Sarah  Farmer. 

1  HE  following  case  was  sent  by  the  order  of  his  Honor 
the  Vice-Chancellor,  for  the  opinion  of  the  Judges  of  this 

Court: — 

Edmund  Farmer ,  by  his  will,  dated  the  16th  ^pril, 

1814,  after  giving  certain  specific  and  pecuniary  legacies, 

pro6t8  to  testa-   ^j^ j  directing  his  executors  to  invest  such  a  sum  in  the 

tors  wife  for  o 

life,  and  after      ftinds  as  would  produce  the  yearly  sum  of  521.,  and  to 

pay  the  same  by  weekly  sums  to  his  son  Edmund,  for  his 
life ;  and  at  his  decease,  to  apply  the  same  for  the  main- 
tenance and  education  of  the  child  or  children  of  the  said 

daughter)  he 

devised  the  said  Edmund,  until  the  age  of  twenty-four  years;  and  then  to 

residuary  trust 
estates  to  all  and 

every  the  issue,  child,  or  children  of  his  daughter  as  should  be  living  at  the  time  of  the  docease  of 
the  survivor  of  his  wife  and  daughter,  equally  amongst  them,  if  more  than  one,  to  be  divided  share 
and  share  alike,  when  and  at  they  should  respectively  attain  the  age  of  twenty-four  years,  and  to 
their  respective  heirs,  executors,  &c.  for  ever,  to  taJie  as  tenants  in  common,  and  not  as  joint  te- 
nants : — Held,  that  the  daughter's  children,  (seven  in  number),  took  equitable  estates  in  fee,  as  te- 
nants in  common,  in  the  real  estates  of  the  testator,  by  virtue  of  the  residuary  clause; — but  that  they 
would  have  taken  legal  estates  in  fee  as  tenants  in  common,  by  virtue  of  such  residuary  dause,  if  it 
had  been  made  without  the  introduction  of  trustees. 


Devise  of  the 
readue  of  the 
testator's  real 
and  personal 
estate  and  ef- 
fects to  trustees, 
to  pay  the  rents, 
produce  and 


her  decease,  to 
his  daughter 
for  life,  and  af- 
ter the  decease 
of  his  wife  and 
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divide  the  principiil  amongst  them ;  and  after  givipg  1000/. 
ia  the  3  per  cmU.  consolidated  bank  annuities  in  trust,  to 
4pp)y  the  faiterest  in  the  maintenance  of  his  grandsons, 
JDomWand  THiuM  Farmer ^  until  the  age  of  tw^ity^four,  and 
then  to  divide  the  principal  between  them,  gave  and  dia»' 
.posed  of  the  residue  of  his  estate  and  effects  a^  follows  cp««* 
'*  And  as  to  all  the  rest,  residue  and  remainder  of  my  es- 
tate and  effects,  wheresoever  and  of  what  natefe  or  kind 
aoever  the  same  shall  or  may  consist  at  the  time  of  my  de- 
cease, both  real  and  personal,  as  well  in  possession  tascs- 
vemon,  remabider,  or  expeotancyi  I  do  hereby  give,  de- 
vise 9nd  bequeath  the  sdme  and  every  part  thereof  uiilo  my 
wife  Xticy,  and  Joshua  Francis^  and  John  Heimmons,  to 
.take  and  holdthe  samft  and  every  part  th^neof  unto  my.  said 
wtfe  /^Ky,  and  the  said.i/osAtta  Fiwicis,  and  John  Hem' 
nnonft  their  heirs,  executors,  adminiatrators  and  assigns 
for  ever,  upon  trust  nevertheless,  and  to  and  fior  the  per- 
sona, uses,  intents  and  purposes  following,  vis.  upon  trust, 
as  to  the  rents,  dividends,  iatenest,  use,  produce^  and 
profits  thereof,  foff  the  use  and  benefit  of  my  said  wife  fiir 
andduring  the  term  of  her  natural  life,  and  from  and  after 
her  decease,  npon  trust  fer,  and  I  do  hereby  give,  devise 
and  bequeath^  the  rents,  dividends  and  interest,  use,  j^o- 
duce  and  pvofits  of  the  said  last  mentioned  trust  estate, 
finds  and  ^ects,  unto  my  daughter  Mary  Franeis^  for 
her  natural  life,  to  and  for  hex  own  sole,  separate  and 
peculiar  use,  not  subject  or  liable  to  the  debts,  receipts,  or 
engagements  of  her  present  or  any  after-taken  husband 
or  husNmds,  and  over  which  i  wiH  and  direct  he  or  they 
ihdl  have  no  power  or  control  whatsoever,  but  that  the 
receipt  of  my  said  daughter  alone,  notwithstsnding  her  co- 
verture, shall  be  at  all  times  a  good  and  sufficient  discharge 
to  the  person  or  persons  paying  the  same ; — and  from  and 
after  the  decease  of  them  my  said  wife  and  daughter,  upon 
trust  for,  and  I  do  hereby  give,  devise  •  and  bequeath  the 
sdSA  residuary  trust  estate,  hereditaments  and  premises, 
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an^  the  principal  of  the  said  residuary  trust  fiind,  proper^ 
ty  and  effects,  unto  and  amongst  all  and  every  the  lawful 
issue,  child  or  children  of  my  said  daughter  Afcay  Fran- 
df,  as  shall  he  living  at  the  time  of  the  decease  of  the 
surnvor  of  them  my  said  wife  and  daughter,  equally 
amongst  them,  ifmorC' Aanone,  to  be  diMed  ABte  and 
share  alike,  when  and  as  they  shall  respectively  attain  the 
age  of  twenty-four  years,  ami  to  their  respective  heirs, 
executors,  administrators  and  assigns  for  ever,  to  tidce  as 
tenants  in  comm(Mi,  and  not  as  joint  tenants;  and  if  only 
one,  then  the  whole  thereof  to  such  only  or  surviving  diild 
of  my  said  daughter  Maty  FVaneie,  his  or  her  heirs,  exe- 
cutors, administrators,  or  assigns  for  ever,  upon  aitaining 
the  said  age.  But  in  case  thercf  shall  he  no  such  issue, 
child  or  children  of  my  said  daughter  Mary  JPranck,  liv- 
ing at  the  time  of  the  decease  of  the  survivor  of  them  my 
said  wife  or  daughter,  or  beii^  such;  all  of  them  shaD  die 
without  lawful .  issue,  under  the  said  age  of  twenty-four 
years,  then  upon  trust  for,  and  I  do  hereby -^ve  and  be^ 
queath  the  said  residuary-  trust  estates,  hereditaments,  and 
premises,  residuary  trust  fund,  property,  and  efl^is  unto 
my  said  grandsons  Daniel  and  lUue  Farmer ^  equally  to  be 
divided  between  them,  share  and  share  alike,  and  to!  their 
several  and  respective  heirs,  executors,  adbninistrators 
and  assigns  for  ever,  to  take  as  tenants  in  oommon,  aad 
not  as  joint  tenants,  and  to  and  for  no  other  use,  intent,  or 
purpose  whatsoever.** 

The  testator  died  on  the  29th  Jlpril^  1814,  leaving  Edr 
mundf  his  eldest  son  and  beir  at  law  him  surviving*  who 
died  on  the  25th  October^  1817,  leaving  Edmund  .Far- 
mer ^  his  eldest  son  and  heir  at  law  him  surviving^  who 
then  became  the  heir  at  law  of  the  testator. 

On  the  death  of  the  testator,  his  widow  entered  into 
possession  of  the  rettts  and  profits  of  his  real  and  per- 
sonal estate,  and  received  the  same  until  her  death,  in 
January,    1818;   when   the  te8tator*8  daughter,    Mary 
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FrmneU^  entered  into  possession  of  the  rents  and  profits,  ,  iffl** 
and  received  them  until  her  death  in  November,  1821. 
Mary  Fronde  left  seven  children,  viz.  Julia,  Edmund 
Farmer,  Jaehua,  Henry,  Thomae,  David  PoUey,  and 
Daniel  Farmer  Francis,  the  youngest  of  whom  was  then 
of  the  age  of  four  years  and  upwards,  having  been  borrf 
in  S^ember,  1817. 

The  questions  for  the  opinion  of  the  Court  were,  wfae^ 
ther  the  children  of  the  testator's  daughter,  Mary  Fran-* 
eis,  took  any  and  what  interests  in  the  real  estate  of  the 
testator,  by  virtue .  of  the  residuary  devise  in  his  will?,  or 
whether  JBdmund  .Farmer  as  heir  at  law  of  the  testator, 
or  what  other  person  or  persons,  was  or  were  entitled  to 
such  real  estates? 

And  if  the  Court  should  be  of  opinion  that  the  trustees 
took  the  legal  fee  under  the  devise,  then,  whether  the 
children  of .  Mary.  Fronde  would .  have  taken  any  and 
VKhat  interests,  in  the  real  estates  of  the  testator^  by  virtue 
of  the  said  residuary  devise,  in  case  it  had  been  made 
without,  the  introduction  of  trustees?  or  whether  the  heir 
at  law  of  the  testator,  or  what  other  person  or.  persons 
would  have  been  entitled  to  the  said  real  estates? 

The  case  oame  on  for  argument  in  the  course  of  the  last 
Term,  when  Mr.  Serjeant  BaeanqHei  for  the  seven  child- 
ren of  the  testator's  daughter,  Mary  Frandi,  submitted, 
that  the  only  question  was,  what  estate  they  took  in  the 
rea/ estates  of  the  testator  under  the  residuary  clause  in 
his  will,  tibe  personal  estate  being  altogether  out  of  the 
question.^ — The  trustees  took  the  legal  estate  in  fee,  and 
the  childrenof  Jlfarj^  jFVemcts  a  vested  interest,  as  teiuuits 
in  common,  immediately  on  her  death.  Thb  being  a  de- 
vise of  the  rest  and  residue  of  the  testator's  estate,  it  is 
clear  that  h^  intended  that  it  should  go  to  those  named  in 
the  will,  in  preference  to  the  heir  at  law;  and  if  so,  the 
Court  wiU  put  such  a  construction  on  it  as  would  be  most 
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18a4b^  fiivourable  to  the  devisees.  It  is  evident  that  he  was  un- 
acquainted with  the  rules  of  law,  as,  if  his  daughter's 
children  were  to  take  no  interest  until  they  arrived  at  the 
age  of  twent7<*foury  the  devise  would  be  void  as  being  too 
remote ;  but  his  nutnifest  intention  waSy  to  benefit  the  family 
of  Meaty  Francis  as  much  as  possible,  he  therefore  meant, 
that  they  should  take  a  vested  interest  on  her  death,  sub- 
ject to  the  condition,  that  the  property  should  not  be  di- 
vided uxitil  they  attained  the  age  of  twenty^four.  The  tes- 
tator, by  his  will,  gives  the  residue  of  the^rents  and  profits 
of  his  estate  to  the  use  of  his  wife  for  life,  and,  after  her 
decease,  to  his  daughter  JUary  Francis  for  life,  and  from 
and  after  their  decease,  upon  truist  to  and  amongst  aB  and 
every  the  issue,  child  or  children  of  the  testator's  daugh* 
ter,  Jfary  Francis,  as  should  be  then  living  at  the  time 
0I  the  decease  of  the  survivor  of  his  said  wife  mkd  daughf- 
ter.  If  he  had  stopped  there,  there  opuld  be  no  doubt 
whatever: — But  the  property  was  to  be  cfitTuied^hare  and 
share  alike,  wten  and  cls  the  children  of  his  daughter 
should  respectively  attain  the  age  of  twenty-four  years : 
the  issue,  therefore,  were  the  express  objects  of  his  boun- 
ty. And  from  Boraston*s  case  (a),  to  thatof  Doe  d.  Boake 
V.  Notvell  (6),  such  a  condition  has  always  been  consider- 
ed as  a  condition  subsequent;  and  the  effect  of  all  the  de- 
cisions is,  that  where  ao  Absolute  property  is  given,  and  a 
particular  interest  in  the  mean  tivae,  as  tmiU  the  devisee 
shall  come  of  age,  uid  when  he  shall  be  of  age,  then  to 
him  and  his  heirs,  it  shall  not  operate  as  a  condition  pr^ 
cedent,  but  as  the  description  of  tha  time  when  the  re- 
mainder-man is  to  take,  in  possession.  It  is  dear  that  the 
devise  to  the  testator's  grudsons,  Damsl  and  Tiims 
Farmer^  is  too  remote  to  pass  any  interest  to  them;  and 
the  children  of  Mary  were  not  to  take  absolutely  on  her 
death,  but  a  vested  interest,  subject  to  be  digested  in  case 

(«)  3  Rq^  19.  (i)  1  Mau.  &  Selw.  ^7. 
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they  did  not  attain  the  age  of  twenty4bur ;  and  if  they  did 
not  take  such  interest,  the  object  of  the  testator  would  be 
altogether  defeated.  In  Doe  d.  Wheedon  y.  Lea  (a), 
where  there  was  a  devise  to  trustees  tiD  ^.  should  attain 
the  age  of  twenty-four,  and  when  he  should  attain  that 
age,  to  him  in  fee,  it  was  held  to  give  him  a  vested  interest, 
which  would  descend  to  his  heirsj  although  he  died  before 
twenty-four;  and  Lord  Kenyan  there  said,  *'  that  those 
words  could  not  operate  as  a  condition  precedent,  but  as 
^ing  an  absolute  interest  in  the  fee,  and  denoting  the  time 
when  the  remainder  was  to  take  effect  in  possession." 
But  the  leading  case  on  this  subject  is  that  of  Bran^Ut 
V.  Crowder  (A),  the  authority  of  which  was  recognized  and 
adopted  by  Lord  EUenbarough  in  Doe  d.  Hunt  v.  Moore  (c), 
and  Doe  d.  Moake  v.  NofceU(d),  and  the  decision  of  the 
Court  in  the  latter  case  was  afterwards  affirmed  in  die  House 
of  Lords  (e).  The  case  of  Bromfield  v«  Crowder  was  decided 
on  the  authority  of  Bdwarde  v.  Hammond  (J)  ^  and  the  re* 
suit  of  all  these  cases  tends  to  shew,  that  it  frequently  hap* 
pens,  that  a  remainder  is  limited  in  words  which  seem  to  im* 
port  a  contingency,  though  in  fact  they  mean  no  more  than 
would  have  been  implied  without  them;  or  do  not  amount 
to  a  condition  precedent,  but  only  denote  the  time  when  the 
remainder  ^  to  vest  in  possession: — and  that  instances  also 
are  to  be  met  with,  where  the  contingency,  upon  whidi  an 
estate  is  limited,  has  been  considered  as  a  condition  sub* 
sequent  instead  of  precedent,  so  that  the  estate  becomes 
vested  immediately,  subject  to  be  divested  by  the  condi- 
tion when  it  happens. 

Mr.  Serjeant  PeU  for  the  heir  at  law.    The  question 
is,  whether  the  intention  of  the  testator  can  be  carried 

(a)  3  Term  Rep.  41.  (iQ  1  Mau.  &  Selw.  334. 

(6)  1  New  Rep.  313.  (e)  6  Dow,  202. 

(c)  14  BiBi,  eOl .  (/)  3  Lev.  132. 
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into  eifect  by  the  words  contained  in  his  will;  and  if  the 
rules  of  law  be  one  way  and  the  intention  another,  yet 
the  Court  cannot  give  effect  to  the  intent,  unless  there 
be  words  in  the  vnH  which  will  enable  them  to  do  so.     It 
must  be  admitted,  that  the  trustees  had  a  legal  interest; 
and  although  the  youngest  child  of  the  testator's  daughter 
was  four  years  old  at  the  death  of  its  mother,  it  will  not 
affect  the  question,  as  no  subsequent  event  can  alter  the 
legal  effect  of  the  will,  which  must  be  taken  with  reference 
to  the  state  of  things  at  the  time  it  was  made.     The  de« 
vise  to  the  seven  children  of  Maty  fhutcts  is  void  for 
remoteness.    The  principles  established  by  the  authori- 
ties cited  may  be  admitted,  and  in  ordinary  cases  the 
words  used  by  the  testator  in  this  will  might  be  sufficient 
to  convey  a  vested  interest  to  his  daughter's  children,  as  the. 
words  when  and  as  may  be  considered  as  adverbs  of  time, 
and  denoting  the  period  when  the  remainder  is  to  vest  in 
possession.    Here,  however,  the  testator,  after  devising  a 
life  estate  to  his  wife,  apd  after  her  decease  a  life  estate  to 
his  daughter,  and  after  the  decease  of  both,  gave  the 
same  upon  trust  to  and  amongst  all  the  children  of  the 
daughter,  as  should  be  living  at  the  time  of  the  decease  of 
the  survivor  of  the  wife  and  dau^ter,  equally  amongst 
them,  if  more  than  one,  to  be  divided  share  a»ut  share 
alike,  when  and  as  they  should  respectively  attain  the  age 
of  twenty-four  years;  the  devise  therefore  is  to  a  stock  or 
class  of  persons,  the  whole  of  whom  were  intended  to  take 
an  interest  under  the  will,  but  none  of  them  were  to  come 
into  the  enjoyment  of  the  estate,  until  they  should  have 
respectively  attained  the  age  of  twenty-four.    It  is  impos- 
sible to  say  how  many  might  have  lived  to  attain  that  age, 
and  the  property  could  not  be  locked  up  for  so  long  a  period ; 
and  if  so,  the  devise  is  clearly  void  as  being  too  remote,  and 
more  particularly  so,  as  no  division  of  the  property  could 
be  made  until  it  was  ascertained  how  many  of  the  child- 
ren would  have  attained  that  age.     The  case  of  Doe  d. 
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Wheedan  y.  Lea,  is  the  only  authority  that  has  been  re*         1S94. 
lied  on  for  the  devisees  which  is  at  all  applicable  to  the 
present,  as  in  all  the  other  cases  the  interest  passed  to  dis* 
tinct  individuals  and  not  to  a  whole  class  of  persons;  and- 
in  Leake  v*  JRobimon  (a),  where  the  testator,  by  his  will 
gave  his  real  and  personal  estate  to  trustees,  upon  trust,  to 
apfdy  the  rents  and  dividends,  (or.  so  much  as  they  should 
think  fit),  to  the  maintenance,  &c«  of  his  grandson  W*  JZ. 
untfl  twenty^'five ;  then  to  permit  him  to  receive  the  same 
during  his  Hfe;  and  after  his  death,  to  apply  the  same,  (or 
a  part),  to  the  maintenance  of  all  and  every  the  child  and 
children  of  IF.  JR.  until  twenty-five,  respectively ;  and  then 
upon  trust  to  assign  and  transfer  to  such  children  so  at- 
taining twenty-five;  and  *'  in  case  XPl  JR.  should  die  with- 
out leaving  issue  living  at  the  time  of  his  death,  or  leaving 
such,  and  all  die  before  twenty-five,''  upon  trust,  to  pay 
or  transfer  unto  and  among  all  and  every  the  brothers  and 
asters  of  W.  A.,  share  and  share  alike,  upon  their  all  at- 
tauHBg  twenty-five,  or  marriage,  respectively :  The  testator 
then  gave  the  residue  of  his  real  and  personal  estate,  up- 
on trust,  to  pay  one  moiety  of  the  rents,  interests,  and 
(Hvidends  to  the  testator's  daughter  J*  for  life,  and  after 
her  death  to  her  husband  for  life,  and  upon  the  death  of  the 
survivor,  to  the  children,  (except  W,  R.)  in  the  same  man- 
ner as  with  respect  to  the  former  gift;  and  as  to  the  other 
moiety,  upon  like  trusts  for  the  testator's  daughter  B», 
her  husband  and  family,  with  survivorship  between  the 
respective  grand-children;  and  in  case  of  the  death  of 
either  of  the  daughters  without  leaving  issue  living  at  her 
decease,  then  to  the  children  of  the.  surviving  daughter: 
it  was  held,  that  the  limitation  to  the  brothers  and  sisters 
of  fF.  Rn  in  default  of  issue  living  to  attain  twenty-five, 
was  intended  to  include  aU  his  brothers  and  sisters  living 
at  his  death,  and  was  consequently  void,  as  being  too  re- 

(a)  2  Meriv.  363. 
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j^^.  mote.  That  case  has  never  since  been  questioned,  or  its 
doctrine  impugned :  and  Phipps  v.  Kelynge  (a),  is  an 
authority  to  shew,  that  it  appears  to  be  now  settled,  that  a 
trust  for  accumulation  exceeding  the  limits  allowed  for 
executory  devises  in  general  is  void  in  toio»  Here,  there- 
fore,  the  devise  to  the  children  of  Mary  jFranees,  when 
they  attained  the  age  of  twenty-four,  was  void  as  being 
too  remote,  and  the  heir  at  law  is  consequently  entitled  to 
take  the  real  estates  of  the  testator,  as  they  did  not  pass  to 
the  devisees  under  the  will* 

Mr.  Serjeant  Lowes  appeared  for  the  plaintifis,  as  next 
of  kin,  but  the  Court  observed,  that  they  could  have  no 
title  whatever  to  Ae  estates;  and  diat  the  only  question 
was  between  the  children  of  the  testator's  daughter,  as 
devisees  under  the  will,  and  the  heir  at  law* 

Mr.  Serjeant  Bosangvet  in  reply,  submitted,  that  the 
case  of  Leake  v.  Saldnson  had  no  bearing  whatever  on 
the  present  question,  as  it  was  considered  and  decided  as 
embracing  a  question  of  personal  property  only,  without 
any  reference  to  a  real  estate;  and  that  of  Phipps  v. 
Kelynge^  as  relating  to  a  trust  for  accumulation,  was 
also  inapplicable ;  and  it  was  formerly  held,  that  such  a 
trust  exceeding  the  allowed  limits  was  void  only  for  the 
excess.  Here,  however,  the  only  question  is,  whether  by 
the- terms  of  the  devise  the  condition  is  not  to  be  consider^ 
ed  a  condition  subsequent,  and  giving  the  children  of  the 
testator's  daughter  a  vested  interest  in  the  estates  on  her 
death,  to  be  divided  on  their  respectivdy  attaining  die  age 
of  twenty-four. 

The  following  certificate  was  afterwards  sent  to  his 
Honor  the  Vice-Chancellor : — 

(a)  Fearne  on  Contingent  Remsiaders,  7th  Edit.  Appendix,  616. 
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The  case  h&s  been  argued  hefcfte  us,  we  have 
ed  the  same,  and  are  of  opinion^  that  JuUa  JPratwit,  Ed^ 
mund  Farmer  FrancU^  Joshua  FrancU  the  younger, 
Bmry  Francis,  JTiomas  J^rancis,  David  PoUey  Francis^ 
and  DanM  Farmer  Francis,  the  children  of  the  testatOr'a 
daughter  Mary  Francis,  took  equitable  estates  in  Ste  aa 
tenants  in  eoimBon  in  the  real  estates  of  the  testator,  by 
virtoe  of  the  residuary  clause  in  his  said  last  will  con- 
tained* 

We  are  of  opinion  that  the  said  ohildten  of  Mary 
Francis  would  have  tak&k  legal  estates  in  fee  as  tenants 
in  common,  by  virtue  of  the  said  residuary  devise,  in  case 
it  had  been  made  without  the  introduction  of  trustees  aa 
stated  in  this  case. 

W.  D,  Bbst, 
J.  A.  Park, 

J»  BURROUOH, 


IBMh 


FrOMONT  v.  CkH7PLAND*        ^  '^^V*  //S^  Jiuumk. 

J  HIS  was  an  action  of  assumpsit ^  and  brought  to  recover  Befive  there 
the  sum  of  200/.  for  the  use  and  occupation  by  the  de-  JJ^  ict'offln^'* 
fendant  of  certain  stables,  belonging  to  the  plaintiff.     The  ^?**^^^V 
defendant  pleaded  the  general  issue,  with  a  notice  of  set  out  of  a  partner- 
off  for  monies  due  to  him  from  the  plaintiff  on  an  account  uiCTe^miuirbe  a 

flf  jif  A^  ^°*^  balance 

®"^®***  struck;  and  it 

At  the  trial  before  Lord  Chief  Justice  Best,  at  GtiiU-  feems^thattiiere 

,  -       must  be  a  pro- 

hail,  at  the  Sittings  in  the  last  Term,  it  appeared  that  the  mise  topaysnch 
plaintiff  and  defendant  had  formerly  been  engaged  or  con«  ^^J^^ed.*'^ 
nected  together,  as  the  joint  proprietors  of  a  stage  coach  F^'  ^^ 
running  from  JBolA  to  Zondon  and  back  again;  that  each  ran  tiff  and  defend- 
the  coach  a  certain  part  of  the  journey,  the  plaintiff  pro-  pHeton  c^a^*^ 

stage  coach 
running  from  A.  to  B,,  the  former  providing  horses  for  one  part  of  the  road,  and  the  latter  for 
the  ofter,  and  the  proSts  of  each  party  were  calculated  according  to  tfie  number  of  miles  his  horses 
tvareiled,  and  the  plaintiff  receiTed  the  Cares  of  the  paisengeiB,  and  gave  a  weekly  account  of  the 
receipts  and  disbursements  belonging  to  the  coach  to  the  defendant: — Held,  that  the  plaintiff  and 
defendant  were  partners,  and  that  in  an  actfon  by  the  fonner  agahist  the  latter  upon  a  separate 
transaction,  he  could  not  set  off  a  balance  due  to  him  upon  such  weekly  accounts. 
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-l^ti'  aiding  horses  and  all  other  requbites  for  his  part  of  the 
FftouoMT  road,  and  the  defendant  for  the  other.  That  the  plaintiff 
CouPLAND.  received  the  whole  of  the  fares  and  profits  of  the  coach 
by  his  agent,  and  proportioned  a  share  to  himself  and  the 
defendant  according  to  the  distance  which  each  ran  the 
coach.  That  the  accounts  were  made  out  by  the  plain- 
tiff's clerk,  and  forwarded  to  the  defendant  every  week ; 
and  which  contained  a  statement  of  the  weekly  receipts 
and  disbursements;  and  on  these  accounts  being  offered 
as  evidence  of  a  set  off,  it  appeared  that  there  was  a  ba- 
lance due  to  the  defendant  amounting  to  856/.  But  on  the 
plaintiff^s  daughter  being  called,  she  stated  that  there 
were  other  general  accounts  between  her  father  and  the 
defendant;  and  that  no  final  account  had  been  settled  or 
adjustment  made :  and  there  was  no  evidence  to  shew  that 
the  plaintiff  had  made  any  promise  to  pay  the  defendant 
the  balance  in  question.  It  also  appeared  that  the  plain- 
tiff had  retired  firom  the  concern ;  and  that,  on  his  doing  so, 
the  defendant  had  taken  the  stables  in  question,  and  to  re- 
cover the  rent  of  which  the  present  action  was  brought. — 
His  Lordship,  under  these  circumstances,  was  strongly  in- 
clined to  think  that  the  accounts  in  question  could  not'avail 
the  defendant  as  evidence  of  a  set  off,  there  being  no  final 
balance  struck  between  him  and  the  plaintiff,  and  he  direct- 
ed the  jury  to  find  a  verdict  for  the  plaintiff  for  200/.  the 
amount  of  the  rent  for  the  stables,  reserving  liberty  to  the  de- 
fendant to  move  to  set  it  aside  and  that  a  nonsuit  might  be 
entered,  in  case  the  Court  should  be  of  opinion  that  the  ac- 
counts in  question  were  admissible  as  evidence  of  a  set  off. 

Mr.  Serjeant  Pell  now  moved  accordingly,  and  submit- 
ted in  the  first  place,  that  no  partnership  existed  between 
the  plaintiff  and  defendant  in  the  general  concerns  of  the 
coach;  and  secondly,  that  if  there  had,  the  accounts  had 
been  adjusted  and  settled ;— in  either  of  which  caises  they 
were  admissible  as  evidence  of  a  set  off. — First,  although 
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between  the  public  anfd  proprietors  of  a  coach,  the  1821^ 
plaintiff  and  defendant  might  be  considered  partners,  and  Fbqmokt 
jointly  responsible,  and  might  maintain  a  joint  action  couflxnd. 
against  passengers  for  refusing  to  pay  their  fares,  yet, 
where  it  is  known  on  the  road  on  which  the  coach  travels, 
-that  each  of  the  proprietors  provides  materials  for  a 
■given  space,  they  are  individually  liable  to  the  tradesmen 
who  may  furnish  supplies  for  the  coach,  and  must  be  sued 
Bepsrately ;  and  here  it  is  quite  clear  that  each  had  separ- 
ate interests  and  distinct  shares  in  the  profits  and  loss. 
In  Barton  v.  Hanson  (a),  it  was  determined,  that  if  several 
persons  work  several  stages  of  a  coach,  with  horses, 
4;beir  several  property,  in  the  general  profits  of  which 
tbey  are  partners,  they  are  not  all  jointly  liable  for  goods 
fiimished  to  one  partner,  for  the  use  of  the  horses  drawing 
the  coach  along  his  part  of  the  road.  So  here,  the  plain- 
tiff and  defendant  were  not  partners  in  the  general  profits 
of  the  concern,  for  each  only  claimed  the  profits  arising 
from  that  part  of  the  road  on  which  each  supplied  the 
horses  and  other  requisites  for  the  ruifning  of  the  coach ; 

* 

and  the  case  of  Coope  v.  Byre  (b),  is  decisive  to  shew,  that 
in  order  to  constitute  a  partnership,  there  must  be  a  com- 
munion of  profit  and  loss  on  the  general  concern;  and 
here,  as  the  plaintiff  and  defendant  had  separate  interests, 
and  the  former  received  the  proportion  belonging  to  the 
latter,  and  had  all  the  profits  of  the  concern  in  his  own 
hands,  the  weekly  accounts  rendered  to  the  defendant 
must  be  considered  as  an  adjustment  of  the  general  ac- 
eoont. 

[Lord  Chief  Justice  Best,  —  Even  supposing  that  the  ac- 
counts w^e  taken  every  week,  they  would  not  shew  the 
state  of  the  general  balance  of  the  partnership  account; 
because  there  might  be  actions  pending  against  the  plain- 
tiff and  defendant  as  proprietors  of  the  coach^  and  the 

(«)  2  Taunt  49.  (b)  1  H.  BU  43. 

VOL.  IX.  Y 
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-l^lH'  amount  of  the  profits  to  be  eventually  divided  between 
Fromont  them  would  depend  on  the  result  of  such  actions.] 
CouFLAMD.  It  was  incumbent  on  the  plaintiff  to  shew,  that  there 
were  other  accounts  between  him  and  the  defendant ;  but 
his  daughter  merely  said^  that  there  were  such  accounts^ 
and  if  they  had  been  produced,  they  might  also  have  been 
in  &vor  of  the  defendant.  In  Smith  v.  Barrow,  Mr.  Jus- 
tice Butter  sBidf(a)  "  One  partner  cannot  recover  a  sum 
of  money  received  by  the  other,  unless  on  a  balance  struck 
that  sum  be  found  due  to  him  alone.'*  And  here,  on  the 
production  of  the  accounts  in  question,  tiie  sum  of  S56f. 
appeared  to  be  due  firom  the  plaintiff  to  the  defendant; 
and  as  they  contained  the  receipts  on  the  one  side  and  dis- 
bursements on  the  other,  as  well  as  the  balance  struck^ 
they  were  conclusive  to  shew  the  amount  of  the  profits 
due  to  the  defendant ;  and  a  promise  by  the  plaintiff  to  pay 
such  amount  was  unnecessary ;  for  in  Racksh'aw  v.  Imber, 
Lord  Chief  Justice  Gibbs  said  (i),  ''  the  dissolution  of  a 
pre-existing  partnership,  and  the  mutual  settlement  of  an 
account,  are  a  suflEicient  consideration  in  law  for  an  implied 
promise  to  pay  a  balance  on  the  side  of  the  partner  from 
whom  such  balance  is  due;  it  is  not  necessary  that  there 
should  be  an  express  promise*" 

Lord  Chief  Justice  Best. — I  gave  the  defendant  leave  to 
move  to  set  aside  this  verdict,  as  it  was  stated  by  his  ooiia** 
sel  that  the  action  could  not  be  maintained  on  the  authori* 
ty  of  previous  decisions,  but  neither  of  the  cases  to  which 
we  have  been  now  referred,  seems  to  me  to  apply  to  this> 
question.  On  principle,  as  well  as  in  reaaon  and  justice,  the 
weekly  accounts  offered  in  evidence  by  the  defendant  aro 
not  a  proper  subject  of  set  off  in  this  action.  If  authori- 
ty were  necessary  to  shew  that  the  plaintiff  and  defendant 
were  partners,  the  case  o{  Barton  v*  Hanson  is  decisive  ; 

(a)  2  Term  Rep.  478.  (*)  Holt's  N.  P.  C.  370. 
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but  no  sueh  authority  is  required.    Both  were  engaged  ki       .jft^ 
curying  ike  same  passengers  from  one  place  to  anotber,      Fromont 
they  receired  fores  firoin  each,  and  are  jointly  answerable     oounAiin. 
to  the  puUie  lor  a  breach  of  contract.     The  paitnership 
dierefore  cannot  be  diapuied;  and  if  so,  tiie  only  ^e^on 
is»  aa  to  the  node  of  diridiiig  the  profits  previoasly  to  the 
settfement  of  a  general  account.    The  profits  wete  to  be 
divided  weekly,  according  to  the  mmber  of  tniles  which 
each  party  nm  the  coach,  but  diat  was  not  a  final  ad^st* 
ment  of  Ihe  accounts^    Unquestionably,  if  after  a  put- 
nership  has  been  diasolvedy  the  parties  meet  and  come  to 
a  niiitttal  settleaient  of  an  account,  and  one  ef  them  ad- 
mita  a  balanee  to  be  due*  on  account  of  the  partnership 
transaetions,  it  rdses  a  moral  consideration,  and  which 
may  be  suAcient  in  law  for  an  implied  promise  to  pay 
such  balance  by  the  partner  ficom  whom  it  is  due.    The 
case  of  RaekHraw  v.  hnber  is  a  mere  nisi  priua  decision, 
and  cannot  therefore  be  considered  as  an  authority  of  any 
weif^t;  and  although  the  greatest  respect  is  due  to  the  very 
learned  Judge  who  tried  that  cause,  yet  if  it  had  been  after- 
wards considened,  it  might  have  been  determined  otherwise. 
But  it  is  sufficient  for  me  to  say,  that  it  is  not  applicable 
to  the  present,  as  no  settlement  of  the  accounts  appears  to 
have  taken  place,  either  at  or  after  the  dissolution  of  the 
partnership.    But  &e  opinion  of  Mr.  Justice  Butter^  in 
the  case  of  SmUh  v.  Bwrtw,  seems  to  be  decisive  of  the 
pc^raent.  He  Aere  said  (a),  **  supposing  any  debt  were  due 
from  tike  plaintiff  to  the  defendant,  it  was  for  die  advan- 
tage of  the  latter  to  bring  the  action  in  the  form  of  money 
had  and  reeeenod*    One  partner  <»mnot  recover  a  sum  of 
money  receired  by  tiie  other,  unless  on  a  balance  struck 
that  som  be  famd  dise  to  him  alone.**    So  that  before 
there  can  be  aaaotion  or  a  set  off  in  respect  of  a  claim 
arising  out  of  a  paitnership  aceount,  there  must  be  an 

(«)  2  Tsm  Rsp.  478. 
y2 
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-i^^-  actaal  balance  struck.  The  same  doctrine  was  laid  dowir 
Fbomont  in  Faster  y.  AUanson,  where  Mr.  Justice  Buller  said  (a), 
covPLAND.  that  ^^on  the  dissolution  of  the  partnership  the  parties 
settled  an  account,  and  that  there  was  an  express  promise 
by  the  defendant  to  pay  the  balance."  So  here,  it  has 
been  contended  that  there  has  been  a  balance  struck, 
but  there  is  nothing  like  it.  The  balance  ipeant  by  Mr. 
Justice  Buller  J  was  not  of  particular  items  during  the  con- 
tinuance' of  the  partnership,  but  an  adjusted  or  final 
balance  of  all  the  partnership  accounts,  on  the  winding  up 
of  the  concern.  Here,  however,  it  does  not  appear  from 
the  evidence  or  accounts  produced,  that  such  a  balance 
had  been  struck,  and  until  it  was  done,  liie  one  party 
could  not  recover  a  sum  received  by  the  other,  and  we 
might  be  doing  grieat  mjustice  if  we  were  to  allow  the  set 
off  as  claimed  by  the  defendant.  The  balance  in  question 
was  only  upon  weekly  accounts,  and  at  the  end  of  each' 
week  it  appears  to  have  been  made  up  by  the  plaintiff*a 
clerk,  who  stated  on  the  one  hand  that  the  receipts  amount- 
ed to  a  certain  sum,  out  of  which  a  proportionate  part  was 
due  to  the  defendant  for  mileage,  but  the  balance  might 
have  been  altogether  different  at  the  end  of  a  quarterly 
or  yearly  account ;  for,  if  actions  had  been  brought  and 
determined  against  both  proprietors  for  the  loss  of  goods, 
or  injury  to  a  passenger,  the  damages  when  reeovered 
would  be  deducted  from  the  general  account.  The  plain- 
tiff's daughter  stated  at  the  trial,  that  there  were  accounts 
outBtanding  and  imsettled  between  her  father  and  the  de- 
fendant, to  a  considerable  amount.  The  weekly  accounts 
therefore  only  constituted  items  of  such  general  account, 
and  as  one  partner  cannot  sue  another  on  account  of  such 
items  and  a  balance  thus  struck,  they  could  not  form  the 
subject  of  a  set  off  in  this  action*  I  am  therefore  of  opin- 
ion that  the  plaintiff  was  entitled  to  recover. 

(a)  21^n[i1lep,482-a 
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Mr.  Justice  Park. — I  entertain  no  doubt  whatever » but 
that  the  plaintiff  was  entitled  to  recover  for  the  use  and 
o<Scupation  of  the  premises  in  question,  but  it  has  been  in- 
sisted that  the  defendant  was  entitled  to  a  set  off.  It 
must  be  admitted  that  no  claim  can  be  allowed  as  a  set  off, 
unless  it  would  of  itself  constitute  a  good  cause  of  action; 
and  it  is  quite  clear,  that  one  partner  cannot  maintain  an 
action  against  another  upon  an  unsettled  partnership  ac- 
count, or  before  a  final  balance  is  struck. — The  first 
question  in  this  case  theh  is,  whether  the  transactions  be- 
tween the  plaintiff  and  defendant  as  to  running  the  coach 
amounted  to  a  partnership  or  not?  They  clearly  did, 
unless  the  mileage  and  profits  were  kept  separate  and 
distinct.  But  it  appears,  that  the  plaintiff^s  clerk  kept 
a  weekly  account  of  the  receipts  and  disbursements,  which 
was  given  to  the  defendant,  but  that  no  final  balance 
was  ever  struck  on  the  general  account : — under  these  cir- 
cumstances, there  was  clearly  a  partnership.  It  has  been 
ligreed,  that  in  order  to  support  an  action  for  the  money 
aaid  to  be  due  firom  the  plaintiff  to  the  defendant,  there 
must  be  a  settled  and  final  balance ;  and  if  so,  such  balance 
alone  can  be  allowed  or  given 'in  evidence  as  a  subject  mat- 
ter of  set  off.  In  Smith  v.  Barrow ^  Mr.  Justice  Bnller 
confirmed  what  had  been  previously  adopted,  mz.  that 
one  partner  could  not  recover  a  sum  of  money  received 
by  the  other,  unless  on  a  balance  struck ;  and  although 
he  there  omitted  to  mention  a  promise  by  the  party  to  pay 
such  balance,  yet  he  relied  on  it  in  other  instances,  and 
here  it  must  be  observed,  that  there  was  no  proof  what* 
ever  of  any  proniise,  or  of  a  settlement  of  the  general  part- 
nership  accounts.  The  case  of  Foster  v.  Allanson  was 
tried  on  my  first  circuit,  and  I  have  always  considered  the 
law  on  this  subject  to  be  as  stated  by  Mr.  Justice  Butter 
in  delivering  his  judgment  in  that  case,  where  he  observed, 
that  ''  there  was  an  express  promise  by  the  defendant  to^ 
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pay  the  balance;  and  the  case  ofMoratia  r.  Letfy  (s^  is 
there  referred  to,  where  that  learned  tFudge  is  reported  to 
have  saidi  that  ^  there  was  an  express  promise  to  pay  the 
balance  which  had  been  struck,  and  that  was  the  ground 
of  the  action.**  And  although  in  RucAatraw  ▼.  Imber,  Lord 
Chief  Justice  Gibbs  is  said  to  have  decided  that  a  settled 
balance  was  a  sufficient  consideration  to  raise  an  implied 
promise  to  pay  such  balancCi  yet  that  goes  fiirther  thwA 
any  other  case,  and  must  be  considered  as  a  mere  nisi 
prius  decision,  and  in  my  opinion  does  not  outweigh  the 
authorities  otSnriih  ▼.  Barrow  and  Foster  ▼.  A  Hanson.  I 
dierefore  think,  as  the  plaintiff  has  established  his  claim  on 
the  defendant  for  the  occupation  of  the  premises  in  ques* 
tion,  he  is  entitled  to  retain  his  verdict. 


Mr.  Justice  Bu&rouok.  —  I  think,  the  wedcly  aoconnta 

produced  by  the  defendant  at  the  trial,  consisted  only  ef 

preparatory  items  to  be  included  in  the  general  or  final 

account  between  the  parties,  and  consequently  that  they 

were  not  sufficiently  conclusive  to  form  the  subject  of  a 

setoffi 

Rule  refused. 

« 


JuneiSa  Everett  and  Others  v.  Eyre,  Gent,  one,  &c. 

The  pUintiflk,    J[  HIS  was  an  actiou  of  debt,  and  brought  by  the  plain- 
and^har^hoid-  tiffs,  bankers  in  London,  against  the  defendant,  an  attor- 

en  of  the  ^oim 

Pipe  Companff,  who  were  indebted  to  tbem  in  a  large  mm,  and  also  treasarers  and  •hareboldarf  of 
a  luring  Waien  Company,  on  which  only  SOI.  per  share  had  been  paid,  sold  to  the  latter  Company 
pipes  of  the  former  to  a  considerable  amount;  and  to  effect  the  payment,  entered  up  in  their  booka 
as  paid,  the  remaining  702.  per  cent,  on  the  shares  of  the  latter,  and  afterwards  transferred  to  their 
own  account  a  suflldent  sum  to  discharge  their  own  debt  with  the  former  Company,  and  afterwards 
sold  certain  shares  in  the  latter  Company,  and  took  a  bond  in  which  the  defendant  was  a  surety, 
for  securing  the  payment  of  the  amount,  reciting  that  30/.  per  cent,  had  been  already  pud,  and 
that  the  plaintifi  had  agreed  to  pay  up  and  complete  the  remaining  instalments ybrlAwM,"  the  con- 
dition being  for  payment  of  the  amount  of  the  shares,  togedier  with  the  interest  thereon  from  the 
time  of  the  advance  or  payment  theveof  by  the  plalntiflb : — Held,  that  it  was  properly  left  to  the  Jm^ 
to  say,  whether  the  remaining  instalments  had  been  in  any  way  paid  or  satisfied ;  the  bond  itself 
shewing  that  the  plaintiffi  were  under  an  engagement  to  pay  such  instalments  forthwith. 


IN  THE  FIFTH  YEAR  OF  GEO.  IV.  SS7 

ney  of  this  Court,  to  recover  the  sum  of  82001.  and  inter-  .  1.^^. 
est  upon  a  joint  and  several  bond  entered  into  by  him  and 
Mr.  George  Bolton  Mainwaring  to  the  plaintiffs,  dated 
the  10th  September,  1814,  in  the  penal  sum  of  4400/.  The 
plaintiffs  declared  on  the  bond,  and  assigned  for  breach, 
non-payment  of  the  above  sum  of  8iO0L  by  the  defendant 
or  Mainwaring. 

The  defendant  craved  oyer  of  the  condition,  which  re- 
cited that  the  plaintiffs  were  possessed  of,  or  interested  in, 
sixty-six  shares  of  100/.  each,  in  the  capital  stock  agreed 
to  be  raised  for  carrying  on  an  undertaking  for  supplying 
the  cities  of  London  and  Westminster  and  their  environs 
with  spring  water;  upon  which  several  shares,  the  sum 
of  ^/.  per  cent,  deposit  had  then  been  paid;  and  that  the 
plaintiffs  had  agreed  forthmth  to  pay  up  and  complete 
the  remaining  instalments  thereon: — and  that  George 
BoUon  Main/waring,  together  with  Henry  fVright  and 
Samuel  Hitl,  had  agreed  with  the  plaintiffs  for  the  pur- 
chase of  the  several  shares  above  mentioned,  in  the  said 
undertaking,  at  the  price  or  sum  of  6600/.,  which  sum  was 
to  be  secured  to  be  paid  to  the  plaintiffs  within  the  space  of 
four  years,  to  be  computed  from  the  1st  June,  1814,  to- 
gether with  legal  interest  for  all  monies  which  should  have 
been  advanced  or  paid  by  the  plaintiffs  in  respect  of  such 
shares,  from  the  respective  times  at  which  the  same  should 
have  been  respectively  advanced  or  paid ;  and  the  above 
sum  of  6600/.  and  interest,  was  to  be  secured  by  the  seve- 
ral bonds  of  the  said  respective  parties  with  a  competent 
surety ;  and  also,  that  it  had  been  agreed  by  and  between 
Mainwaring,  Wright  and  Hill,  and  the  plaintiffs,  that 
twenty-two  of  the  said  shares  should  be  and  become  the 
individual  property  of  Jlfotmi^arti^;  and  that  the  sum  of 
82O0L  being  the  purchase  money  thereof,  with  interest, 
should  be  secured  by  the  joint  bond  of  Mainwaring  and 
the  defendant : — The  condition  of  the  bond  was,  that  if 
Mainwaring  or  the  defendant,  or  either  of  them,  their  or 
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either  of  their  heirs,  executors,  or  administrators,  shoaU 
and  would  well  and  truly  pay  or  cause  to  be  paid  to  the 
plaintiffs,  their  executors,  &c.  the  full  sum  of  SSOO/.  on 
the  1st  June,  1818,  together  with  lawful  interest  in  the 
mean  time  upon  the  22001.,  firom  the  time  of  the  advance 
or  payment  thereof  by  the  plaintiffs,  such  interest  to  be 
paid  and  payable  half-yearly,  on  the  1st  of  June  and  1st 
of  December  in  every  year  ;~then  the  bond  was  to  be  void. 

The  defendant  pleaded,^^!,  noti  est  factum.  Secondly 
and  7%irdly,  that  the  bond  was  delivered  as  an  escrow  on 
certain  conditions.  Fourthly,  performance  of  the  condi- 
tion by  Maimaarmg^  by  payment  of  the  sum  of  2200L 
with  interest.  JFifthfy,  that  the  defendant  and  Mamwar- 
ing  paid  201.  per  cent,  deposit  on  the  shares,  and  that  the 
plaantiffi  did  not  pay  or  advance  any  further  sum  for  the 
remaining  instalments.  Sixthly,  that  the  sum  of  2200L  in 
the  condition  mentioned,  was  not,  nor  was  any  part  thereof 
ever  advanced  or  paid  by  the  plaintiffs  or  either  of  them 
for  instalments,  or  otherwise,  in  respect  of  the  supposed 
shares  in  the  condition  mentioned.  And  Seventhly  and 
Lastly,  that  the  bond  was  void  under  the  statute  6  6ee.  I, 
c.  18,  ss.  18  &  19. — The  plaintiffs  took  issue  on  all  these 
pleas,  and  replied  to  the  sixth,  that  the  said  sum  of  SSOO/. 
was  on  the  Ist  October,  1814,  and  on  divers  other  days 
afterwards,  advanced  and  paid  by  them  for  instalments  in 
respect  of  the  shares  in  the  condition  mentioned,  and  on 
which  issue  was  also  joined. 

At  the  trial,  before  Mr.  Justice  Burrough  at  Quildhallr 
at  the  adjourned  sittings  afler  the  last  Hilary  Term,  it 
appeared  that  the  plaintiffs  were  bankers  in  London,  and 
constituting  the  firm  of  Messrs.  Everett,  fFalker  Sf  Co., 
and  that  they  were  also  interested  as  share-holders  in  a 
company  called  the  Stone  Pipe  Company,  to  which  they 
were  bankers  and  treasurers;  that,  as  such,  they  had 
made  considerable  advances  to  that  company,  which  re- 
mained unliquidated,  to  the  amount  of  16,0001.,  that  the 
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purposes  for  which  that  company  was  established  turning      .J^^ 
out  to  be  wholly  unproductive  and  abortive,  the  plaintiffs 
joined  another  company,  intended  to  be  formed  for  the 
purpose  of  supplying  the  cities  of  JLondon  and  Westtmn' 
Bier,  and  their  environs,  with  spring  water,  and  to  be  call- 
ed the  Bay^water  Spring  fFaier  Companjf,  and  in  which 
the  pipes  belonging  to  the  Stone  Pipe  Campaany  were  to 
be  employed,  and  the  plaintifis  were  also  the  treasurers  to 
the  Bayswaier  Compamf,  and  possessed  sixty-six  shares 
of  100/.  each,  which  they  afterwards  sold  out  to  diflferent 
individuals,  and  for  twenty-two  of  which  Oeorge  Bolton 
Mamunning  agreed  to  become  a  purchaser  for  the  sum 
of  SSOO/.,  to  be  paid  to  the  plaintiff  in  four  years,  and  on 
which  the  bond  in  question  was  executed  by  him  and  the 
defendant  as  his  surety. — ^Both  these  companies  eventually 
failed ;  but  long  previously  thereto,  the  plaintiffs,  who  had 
not  then  paid  up  on  regular  calls  on  account  of  the  Boyewa* 
ter  Company,  more  than  SO/,  on  each  share  they  held,  viz. 
201.  before  the  execution  of  the  bond,  and  1 0/.  about  a  month 
afterwards,    prevaQed  on  the  Spring  fFaier  Company 
to  purchase  the  pipes  of  the  Stone  Pipe  Company,  and 
which  they  accordingly  did,  to  the  amount  of  S3,824/.  The 
plaintiffs  in  order  to  pay  for  these  pipes  in  part,  without  any 
calls  having  been  actually  made  on  them,  entered  up  in 
their  books  as  paid,  the  remaining  70/.  per  cent,  due  on 
the  Spring  Water  Compam/'e  shares,  which  originally  be- 
longed to  them,  and  having  made  this  entry,  they  proceed- 
ed to  pay  the  Stone  Pipe  Company,  deducting  and  trans- 
ferring to  their  own  account  a  sum  sufficient  to  discharge 
the  debt  due  from  the  Stone  Pipe  Company  to  thenu 
Mainwaring  not  having  paid  for  his  twenty-two  shai^es  so 
purchased  from  the  plaintiffs,  and  having  left  the  country, 
the  plaintifis  commenced  this  action  against  the  defendant 
as  his  surety  on  the  bond. — It  was  contended  for  him, 
that  both  these  companies  were  mere  speculative  or  frau- 
dulent contrivances,  and  within  the  spirit  and  operation 
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1884.^       of  the  statute  6  Oeo.  1,  c  18|  (commonly  called  the  bubble 
act),  and  that  the  plaintiffs  had  not  in  reality  paid  up  more 
than  30/.  upon  each  of  their  shares,  and  to  which  extent 
only  the  defendant  could  be  considered  as  liable.    But  the 
plaintiffs  having  proved  by  their  book-keeper  and  clerk,  that 
the  charge  of  702.  per  cetd,  had  actually  been  entered  in 
their  books  to  the  account  of  the  company,  after  the  exe- 
cution of  the  bondj  although  it  was  admitted  that  none  of 
the  other  shareholders  had  pud  more  than  30/.  per  cenim 
and  no  evidence  hiaving  been  offered  by  the  defendant  in 
supiK>rt  of  any  plea  but  the  sixth,  and  the  seventh  and 
last  having  been  abandoned,  the  learned  Judge  told  the 
Jury,  that  be  considered  it  to  be  an  extremely  plain  case, 
and  almost  amounting  to  an  imdefended  cause ;  and  having 
stated  to  them  the  recitals  and  condition  of  the  bond,  and 
that  the  defendants  had  offered  no  evidence  te  rebut  the 
testimony  of  the  plaintiffs'  two  witnesses,  the  only  question 
was,  as  to  whether  the  remaining  instalments  of  701.  on  each 
of  the  shares  sold  to  Mamwaring,  had  been  in  any  way  paid 
or  satisfied  by  the  plaintiffs  according  to  the  tenns  of  the 
bond ;  and  as  be  intimated  a  strong  opinion  that  they  had, 
the  Jury  accordingly  found  a  verdict  for  the  plaintiffs,  dam- 
ages 3284/.I  b^g  the  amount  of  the  principal  and  interest 
secured  by  the  bond« 

Mr.  Serjeant  Pell,  having  in  the  last  Term  obtained  a 
rule  nisi  that  this  verdict  might  be  set  aside  and  a  new 
trial  granted,  or  that  the  damages  might  be  reduced  70/. 
per  cent.,  on  the  ground  that  it  was  not  sufficiently  left  to 
the  Jury,  whether  the  plaintifis  had  actually  made  such 
payments  or  not,  or  in  what  respect  they  were  made — 

Air*  Serjeant  Fmghan  was  now  about  to  shew  cause, 
when  the  Court  called  on  Mr.  Serjeant  Pell,  (and  Mr. 
Serjeant  Croes  was  with  him),  to  support  the  rule. 

They  submitted^  that  the  only  question  was,  whether 
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the  instalments  amounting  to  70^  per  cent,  had  been  bond       laftk 
JSde  paid  by  the  plaintiffi  or  not,  or  whether  the  entry 
made  in  their  books  was  a  mere  pretence  to  enable  them 
to  secure  their  own  debt  due  to  them  from  the  Stone  Pipe 
Company  ;  and  if  these  instahnents  had  not  been  actually 
paidy  it'is  quite  dear  that  the  pfauntiflb  oouU  not  call  on 
the  defendant  on  the  bond ;  and  more  particulariy  so,  as 
he  merely  stood  in  the  situation  of  surety  far  Mabnoainii^, 
The  evidence  was  imperfect  and  mutilated,  and  by  no 
means  satisfiictory  or  conchism  to  shew,  that  any  monies 
were  actually  advanced  by  the  plaintiffi  in  respect  of  the 
instalments  in  question,  subsequently  to  the  execution  of 
the  bond*    The  books  of  the  Stone  Pipe  Company  were 
not  produced,  to  whidi  the  |daintiffiB   were  treasurers, 
as  wdl  as  to  the  Spfing  Waier  Company ;  and  they 
should  have  expressly  shewn  that  the  sum  in  questimi 
was  actually  paid  in  respect  of  the  instalments;    and 
more  particularly  so,  as  none  of  the  other  share-holders 
had  been  called  on  to  pay  more  than  SO/,  per  cent.,  nor 
were  the  plaintiflb  ever  actually  called  <w  beyond  that 
amount,  but  they  merely  made  an  entry  in  their  books 
charging  70/«j9er€efitf.  to  the  account  of  the  concern.  That 
did  not  constitute  a  payment  in  respect  of  the  instalments 
within  the  terms  of  the  siicth  plea,  and  on  which  the  plain- 
tiffs took  issue;  and  at  all  events,  it  should  have  been  left 
to  the  Jury  to  say,  whether  it  amounted  to  sudb  payment 
or^not,  and  they  would  then  have  exercised  their  discre^ 
turn  accordingly;  but  as  the  learned  Judge  who  tried  the 
cause  intimated  so  strong  an  opinion,  they  were  bound  to 
find  a  verdict  for  the  plaintiffs.    On  these  grounds,  the  de- 
fendant is  entitled  to  have  the  damages  found  by  the  Jury 
reduced  as  prayed  for. 

Lord  Chief  Justice  Bbst. — I  am  of  opinion  that  this 
case  was  most  properly  left  to  the  Jury,  and  that  the  learn- 
ed Judge  who  tried  it,  was  warranted  in  saying,  that  it 
was  so  plain  a  case  that  it  almost  amounted  to  an  unde- 
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1824^       fended  cause.    Although  the  facts  might  at  first  sight  ap 
pear  intricate  and  complicated,  yet  there  can  be  no  doubt 
when  the  bond  and  pleadings  are  looked  at    The  real 
question  was  short  and  simple,  and  all  the  evidence  was  in 
favour  of  the  plaintifFs.    The  action  waa  brought  on  a 
bond,  the  condition  of  which  recited,  that  SOL  per  cent. 
had  already  been  paid  upon  certain  shares  in  the  Spring 
Water  Company  of  which  the  plaintiffs  were  possessed, 
and  that  they  had  agreed  to  pay  up  and  complete  the 
remabwig  mstAhnenta  forthwith;  and  although  it  has  been 
said,  that  there  was  no  time  specified  at  which  these  in- 
stalments were  to  be  paid,  yet  the  plain  and  obvious  meao- 
ing  of  the  parties  was,  that  they  should  be  paid  as  soon  as 
possible.    This  therefore  appears  to  me  to  be  a  complete 
answer  to  the  objection,  that  the  instalments  were  never 
called  for.    It  was  also  recited,  that  Mainwaring^  Wright^ 
and  HUl^  had  agreed  to  purchase  these  shares  for  the  sum 
of  6600/.,  to  be  secured  to  be  paid  to  the  plaintiffs  within 
four  years  from  the  Ist  oiJune^  1814,  together  with  inter- 
est for  all  monies  which  should  have  been  advanced  by 
them  in  respect  of  such  shares,  from  the  time  they  should 
be  advanced;  and  the  condition  itself  was,  that  if  JHfom^ 
waring  or  the  defendant  should  on  the  1st  June^  1818,  pay 
<the  plaintiffs  the  sum  of  2200/.  together  with  interest  in 
the  mean  time  upon  that  sum  from  the  time  of  the  advance 
or  payment  thereof  by  the  plaiiitifis,  such  interest  to  be 
paid  half-yearly,  the  bond  was  to  be  void.     Surely,  there- 
fore, it  was  for  the  interest  of  Mainwaring  and  the.defend- 
ant,  that  the  plaintiffs  should  not  wait  till  called  on,  but 
that  they  should  pay  the  remaining  instalments  forthwith, 
according  to  their  agreement,  and  thereby  prevent  the  ac- 
cumulation of  interest,  which  was  to  be  computed  from  a 
specified  day,  and  not  when  the  instalments  were  to  be  paid 
or  completed. — The  material  question  then  arises  on  the 
sixth  plea,  which  states  that  the  sum  of  2S00/.  was  never 
advanced  by  the  plaintiffs,  or  either  of  them,  for  instalments 
Or  otherwise  in  respect  of  the  supposed  shares  in  the  con- 
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dition  of  the  bond  mentioned.  On  this  the  plaintiffs  have  .j^^ 
taken  Issue  in  their  replication,  alleging,  that  the  said  sum 
of  S200/.  was  advanced,  and  paid  by  them  for  instalments, 
in  respect  of  these  shares.  The  only  question  therefore  the 
Jury  had  to  try  was,  whether  that  sum  had  been  paid  or  not ; 
and  it  was  proved  by  the  plaintiffs'  clerk  and  book-keeper, 
that  the  whole  had  been  actually  paid,  and  the  defendant  had 
no  evidence  whatever  tq  meet  or  rebut  that  statement,  but 
their  testimony  remained  wholly  uncontradicted ;  and  if  that 
be  so,  the  verdict  is  according  to  the  only  evidence  in  the 
cause. — The  defendant,  however,  considers,  that  it  is  a  great 
hardship  to  call  on  him  for  the  payment  of  this  sum,  as  he 
was  merely  a  surety  for  another,  who  has  turned  out  to  be 
unworthy  of  confidence.  Still,  however,  the  person  who 
confides  on  the  honour  or  character  of  his  principal  must 
suffer,  and  not  the  party  who  has  no  knowledge  of  him,  and 
who  therefore  calls  upon  him  for  a  further  security.  The 
only  thing  that  perplexed  me  at  first  was,  that  the  plaintiffa 
were  concerned  for  two  companies.  As  to  the  Stone  Pipe 
Cofjyfany,  although  it  turned  out  to  be  an  unfortunate  con- 
cern, yet  it  will  not  affect  this  question.  There  appears 
to  h^ye  been  no  fraud  whatever  in  the  formation  of  either 
of  the  companies ;  and  even  assuming  it  to  have  been  so, 
the  only  question  is,  whether  the  sum  in  question  has  been 
paid  by  the  plaintiffs  for  the  instalments  on  their  shares,  ac- 
cording to  their  undertaking.  If  it  has  been,  it  is  immate- 
rial from  whence  it  came;  and  I  am  therefore  of  opinion 
that  the  plaintiffs  are  entitled  to  retain  their  verdict. 

Mr.  Justice  Park. — It  has  been  said,  that  the  question 
in  this  case  was  not  properly  leflt  to  the  Jury;  but  I  am 
of  opinion  that  it  was,  and  that  my  brother  Burrough  was 
fiilly  warranted  in  expressing  the  opinion  he  did,  and  that 
the  Jury  found  their  verdict  according  to  the  evidence  be- 
fore them.    The  only  issue  they  had  to  try  was,  whether  the 
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.  j^^.  plaintiffs  had  paid  the  sum  of  S900/.  in  respect  of  the  instaU 
Btbrbtt  ments  in  question.  Although  it  has  been  said  that  Ho  caH 
Etrk.  was  madeon  them  for  the  instalmentst  yet  itmust  be  inferred' 
that  they  were  paid,  as,  by  the  terms  of  the  bond,,  it  ap- 
pears that  the  plainti£b  had  agreed  to  pay  them  up  and 
complete  them  forthwiih  ;  and  it  was  also  admitted  by  thai 
instrument,  that  90/.  per  cent,  had  been  previously  paid  on 
the  shares  in  question ;  and  as  it  was  proved  at  the  trial,  and 
not  contradicted,  that  the  whole  of  the  instalments  had  been 
actually  paid  by  the  plaintiffs;  although  the  facts  of  the 
case  might  appear  at  first  sight  to  be  perplexing  and  com- 
{diicated,  yet,  on  looking  at  ihe  condition  of  the  bond  and 
issue  raised  on  the  sixth  plea,  and  the  evidence  adduced 
by  the  phdntiflBi  in  its  support,  I  am  quite  dear  that  the 
law  must  take  its  course,  and  that  there  is  no  ground  for 
disturbing  the  verdict  found  for  the  plaintiffs  at  the  trial. 

Mr.  Justice  Burrouoh  declined  giving  any  opinion. 

Rule  discharged. 


^<*"^y»  Burton  v.  Hughes  and  Others. 

June  2Ut» 

PofMwion  un-  J[  HIS  was  an  action  of  trover,  and  brought  against  the  de« 
b^i^^tlifttffi.  fcndants  as  the  messenger  and  his  assistants  under  a  com- 
Mrt*  to*mito.*  nwssion  of  bankrupt  issued  against  one  Robert  Craes, 
taiD  trover  and  in  which  the  plaintiff  sought  to  recover  the  value  of 
ger:— Where,  Certain  articles  of  household  furniture,  which  had  been 
^i^If'f^.    ^^^^^  by  them  under  the  messenger's  warrant.— Plea,  not 

ture  let  it  to  the   cmiltv. 
pUintiir  on  hire   *        -^ 

under  the  ternii      At  the  trial  before  Mr.  Justice  Baylejff  at  tke  last  Aa-, 

of  a  written 

agreement,  and 

he  placed  it  in  a  houae  occupied  by  the  wife  of  a  person  who  had  become  bankrupt,  and  it  was 

•eixed  by  order  of  tile  aMignMe:-^IIeldk  that  Ae  plaintiff  might  recover  in  an  actimi  of  tn>yer, 

without  producing  the  agreement,  although  it  was  inneted  that  he  had  a  mere  qualified  iateicit, 

which  could  not  be  proved  widwut  the  production  of  that  inttrument 
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siseB  at  Torkf  it  appeared  that  the  plaintiff  had  taken  a  >1^^ 
cottage  near  Manchetter^  at  the  rent  of  IS/,  per  annumi 
and  had  on  the  ISth  November,  ISSS,  pbiced  the  bankrupt's 
wifi^  and  £umly  therein,  the  bankrupt  himself  being  in  pri* 
son;  that  a  broker  by  the  name  o( Kitchen  was  the  actual 
owner  of  the  furniture  in  the  cottage,  and  on  his  being  call- 
ed as  a  witness,  he  identified  it  to  be  his,  and  that  he  had 
let  it  to  the  plaintiff  on  hire,  under  an  unstamped  agree- 
ment, at  the  rate  of  5s.  per  month:  it  also  appeared  that 
the  bankrupt's  wife  was  liable  to  be  dispossessed  of  it  at 
the  wQl  of  the  plaintiff,  and  that  she  was  not  to  pay  any 
thing  for  the  occupation  of  the  cottage,  or  use  of  the  fiiiv 
niture. 

For  the  defendants,  it  was  submitted  that  the  plaintiff 
must  be  nonsuited,  as  it  appeared  that  the  bankrupt's  wife, 
and  not  the  plaintiff,  was  in  the  possession  of  the  furniture, 
at  the  time  of  the  seizure ;  and  that  as  the  agreement  be- 
tween the  plaintiff  and  the  broker  was  in.  writing,  it  could 
not  be  received  in  evidence  for  want  of  a  stamp,  and  that 
such  instrument  was  the  only  evidence  of  the  plaintiff's 
having  a  special  property  in  the  goods. — ^The  learned  Judge 
was  of  opinion,  that,  as  the  agreement  related  to  property 
of  greater  value  than  SO/.,  it  required  a  stamp;  but  he  al- 
lowed the  facts  to  go  to  the  Jury,  who  found  a  verdict  for 
tbe  plaintiff,  damages  34/.  1  Off.  Leave,  however,  was  given 
the  defendants  to  move  to  set  it  aside  and  enter  a  nonsuit, 
in  case  the  Court  should  be  of  opinion  that  the  plaintiff 
was  not  entitled  to  recover  without  the  producti(Mi  of  the 
agreement  in  question. 

Mr.  Serjeant  Cross,  having  in  the  course  of  the  last 
Term  accordingly  obtained  a  rule  nwj,  on  the  ground,  that 
at  the  time  of  the  seizure,  the  plaintiff  had  neither  the  pro- 
perty nor  possession  of  the  goods,  but  a  mere  qualified  in- 
terest under  an  agreement,  the  terms  of  which  could  not  be 
ascertained,  as  it  was  not  admissible  in  evidence,  it  not 
being  stamped : — 
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^^4n,  Mr.  Serjeant  Bosanquet  now  shewed  cause,  and  suIh 

mittedi  that  as  the  broker  himself  identified  the  goods  to 
be  his  property,  and  that  he  had  let  them  on  hire  to  the 
plaintiff  under  an  agreement,  the  latter  had  a  certain  quali- 
fied interest  in  them,  which  would  enable  him  to  misdntain 
this  action.  It  is  true,  that  the  precise  nature  of  the 
plaintiff's  interest  could  not  be  known  without  reference 
to  the  agreement,  but  the  case  of  Sutianr.Buck{a)f  is 
decisive  to  shew,  that  possession  under  a  general  bailment 
is  a  sufficient  title  to  enable  a  party  to  maintain  trover  as 
against  a  wrong  doer,  and  it  was  there  held  that  posses- 
sion of  a  ship  under  a  transfer,  wliidi  was  void  for  non-com- 
pliance with  the  register  acts,  was  a  sufficient  title  in  tro- 
ver against  a  stranger,  for  parts  of  the  ship  which  were 
wrecked* 

Mr.  Serjeant  Cross  in  support  of  the  rule,  insisted  that 
the  defendants  could  not  be  considered  as  wrong  doers, 
as  they  acted  under  the  commission  against  the  bankrupt, 
and  the  goods  were  actually  in  the  possession  of  his  wife 
at  the  time  of  the  seizure.  In  order  to  support  this  action, 
the  plaintiff  should  have  shewn  that  he  had  a  spedal  in* 
terest  in  or  actual  possession  of  the  goods,  but  he  founded 
his  claim  on  a  mere  latent  title,  and  it  did  not  appear  that 
the  goods  were  ever  in  his  possession ;  and,  as  the  plaintiff 
can  only  have  a  qualified  interest  in  them  under  the  writ- 
ten agreement  entered  into  between  him  and  the  broker, 
such  interest  could  only  be  proved  by  the  production  of 
that  instrument,  which  clearly  required  a  stamp. 

Lord  Chief  Justice  Best. — If  this  had  been  a  case  be- 
tween Kitchen  the  broker,  and  the  plaintiff,  the  agreement 
itself  should  have  been  produced,  as  that  alone  could  have 
decided  the  respective  rights  of  those  parties.    But  that  is 

(ff  j  2  Taunt.  302. 
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not  80,  as  it  appears  that  the  plaintiff  took  a  cottage  for       s^^ 
the  bankrupt's  wife,  and  applied  to  the  broker  to  lend  him 
furniture  on  hire,  which  he  accordingly  did.    The  ques- 
tion then  is,  whether,  after  he  had  obtained  it,  enough  ap- 
peared at  the  trial  to  shew  that  he  had  a  sufficient  interest 
to  maintain  this  action.     Previously  to  the  case  of  Suiion 
V.  Buck,  I  had  always  understood  the  law  to  be,  that  a 
simple  bailee  had  a  sufficient  interest  to  maintain  trover 
against  a  wrong  doer,  and  that  case  fully  confirms  that 
supposition.     There,  the  transfer  of  a  ship  was  void  for 
non-compliance  with  the  registry  acts,  and  consequently 
no  legal  interest  in  her  could  pass  to  the  party  to  whom  she 
was  conveyed.     Still,  however,  he  took  possession  under 
the  imperfect  conveyance,  but  he  had  a  mere  naked  right 
of  possession,  and  was  responsible  to  a  thkrd  party,  as 
the  plaintiff  was  here,  as  the  sale  was  absolutely  void  both 
at  law  and  in  equity,  as  he  could  not  call  on  the  vendor  to 
complete  his  title;  and  yet  it  was  held,  that  he  might  main- 
tain trover  against  a  wrong  doer;  and  Chief  Justice  Mans-- 
Jield  there  said  (a),    "  Suppose  a  man  give  me  a  ship 
without  a  regular  compliance  with  the  registry  act,  and  I 
fit  it  out  at  500/.  expence;  see  what  a  doctrine  it  is,  that 
another  man  may  take  it  from  me,  and  I  have  no  remedy. 
The  only  doubt  on  the  case  I  think  arises  from  the  regis- 
try act;  lest  if  we  should  decide  that  any  property  passed 
by  the  transfer,  it  should  militate  against  that  act;  and  I 
have  never  been  able  entirely  to  free  my  mind  from  that 
doubt;  but  at  present  I  think  that,  on  the  circumstances, 
the  plaintiff  might  maintian  trover.*' — And  his  Lordship 
having  stated  the  facts,  asked  '*  Is  this  in  any   degree 
diflferent  from  other  cases  of  special  property  ?  The  regis- 
try acts  have  not  said  that  a  man  shall  not  give  a  ship, 
and  it  seems  strange  to  say  that  a  gift  hf  A.  to  B.  should 
be  defeated  by  C.     I  do  not  see  how  the  payment  of  the 

(«)  2  Taunt.  307. 
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money  makes  this  transfer  to  differ  from  a  gift  in  that  re- 
spect; and  though  the  plaintiff  fails  to  establish  a  complete 
title  to  the  ship^  on  account  of  the  non-compliance  with  the 
register  act^  yet  that  question  is  to  be  disputed  only  be- 
tween the  seller  and  the  plaintiff;  and  it  would  be  a  strange 
thing  to  say,  that  the  defendant  can  take  possession:**  and 
Mr.  Justice  Lawrence  said,  '*  There  is  enough  property 
in  this  plaintiff,  (that  must  be  taken  to  refer  to  a  qualified 
property  under  a  bailment),  to  enable  him  to  maintain  tro- 
ver against  a  wrong  doer;  and  although  it  has  been  urged, 
that  the  contract  is  void  with  respect  to  the  rights  of  third 
persons,  as  well  as  between  the  parties,  yet  as  far  as  regards 
the  possession,  it  is  good  as  against  all  except  the  vendor 
himself.  There  is  a  difference  made  in  the  books  between 
a  wrong-doer  and  one  acting  under  colour  of  a  title.  la 
the  case  of  Armory  v.  Delamirie  (a),  the  bare  possession 
was  held  sufficient  in  order  to  recover  against  a  wrong- 
doer.'*— It  appears  to  me  to  be  impossible  to  distinguish 
the  case  of  Sutton  v.  Buck  from  the  present,  but  it  has 
been  contended  that  the  defendants  were  not  wrong  doers. 
They  certainly  would  not  have  been,  if  they  had  taken  th^ 
effects  of  the  bankrupt,  but  they  were  so  in  taking  the 
goods  of  a  third  person.  If  a  sheriff  under  an  execution 
against  A.  B,  sell  the  goods  of  C  D.  he  is  clearly  a  wrong 
doer.  So  here,  the  defendants  had  no  authority  what- 
ever to  take  the  furniture  in  question,  as  it  did  not  belong 
to  the  party  against  whom  the  commission  issued,  apd  un^ 
der  which  the  defendants  acted,  and  by  virtue  of:  which 
they  could  alone  be  justified  in  making  the  seizure : — he^ 
aides,  the  property  in  question  was  altogether  distinct  from 
any  the  bankrupt  ever  had  in  his  possession. 

Mr.  Justice  Park. — If  this  had  been  a  question  be- 
tween the  plaintiff  and  the  broker,  or  the  latter  and  the 
bankrupt,  it  would  be  altogether  different;  but,  by  the  tes- 
timony of  the  broker,  it  appeared  that  the  plaintiff  was 

(a)  1  Str.  505. 
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liable  to  him  for  the  hire  of  the  goods.  The  plaintiff  ,  1824* 
being  desirous  to  assist  the  bankrupt's  wife^  not  only  took 
a  cottage  for  her  on  his  own  account,  but  obtained  fumi* 
ture  on  hire  on  his  own  credit,  and  which,  for  any  thing 
that  appears  to  the  contrary,  might  have  been  put  into  the. 
cottage  before  the  agreement  between  him  and  the  broker 
was  made.  It  was  therefore  immaterial  whether  the' 
plaintiff  or  the  bankrupt's  wife  was  to  live  in  the  cottage, 
as  far  as  it  concerns  the  defendants,  who  could  only  act 
under  the  commission  issued  against  her  husband.  The 
case  of  Sution  y.  Buck  appears  to  me  to  be  infinitely 
stronger  than  the  present;  for  it  was  there  decided,  that  if 
a  party  obtain  possession  of  a  ship  under  a  transfer,  al- 
though such  transfer  may  be  altogether  Yoid,  yet  that  it 
will  entitle  the  person  so  in  possession  to  maintain  troYer 
against  a  stranger;  and  here,  CYcn  admitting  that  the  de- 
fendants were  not  wrong  doers,  still  they  must  be  consi- 
dered as  strangers  to  the  plaintiff,  and  as  he  had  posses- 
sion under  a  general  bailment,  it  is  sufficient  to  entitle  him 
to  maintain  this  action.  In  Sutton  y.  Buck,  Mr.  Justice 
Chambre  said  (a),  *^  the  plaintiff  has  possession  under  the 
rightful  owner,  (so  here  the  plaintiff  had  possession  under 
Kitchen,  as  the  rightful  owner),  and  that  is  sufficient 
against  a  person  haYing  no  colour  of  right.  An  agister,  &c. 
a  carrier,  a  factor,  may  bring  troYcr :  cYcn  a  generid  bail- 
ment will  suffice,  without  being  made  for  any  special  pur- 
pose, but  only  for  the  benefit  of  the  rightful  owner.  Here 
is  a  general  bailment.  It  would  be  monstrously  inconYeni- 
ent  if  a  wrong  doer  could  come  and  take  things  out  of  the 
possession  of  him  who  had  the  possession  under  the  right- 
ful owner."  So  here,  there  is  no  doubt  but  that  Kitchen 
was  the  rightful  owner,  and  that  the  plaintiff  came  into 
possession  under  him. 

• 

Mr.  Justice  Burrouoh. — The  furniture  in  question 

(a)  2  Taunt.  309. 
Z  2  ^ 
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Burton 

HUOHEB. 


must  either  haye  belonged  to  the  bankrupt,  the  plain  tiff, 
or  the  broker,  and  the  latter  identified  it  to  be  his,  and 
stated  that  he  had  delivered  it  to  the  plaintiff;  the  broker 
therefore  might  have  maintained  an  action  against  him  for 
goods  sold ;  and  it  does  not  appear  that  there  was  any 
fraud  touching  the  bankruptcy,  as  the  bankrupt  himself 
was  in  prison.  And  I  am  clearly  of  opinion  that,  under  the 
circumstances,  his  assignees  could  not  be  entitled  to  the 
furniture  in  question  under  the  statute  of  Jiames,  as  be- 
ing in  the  order  or  disposition  of  the  bankrupt  at  the  time 
of  the  seizure. 

Rule  discharged  (a). 


(a)  See  Brewer  y.  Palmer,  3  Eep.  Rep.  213.  Ram  that  torn  v.  Mm^tUtf, 

2  Mau.  &  SeUv.  445. 


Mimday, 
•/iiimSUI. 

Whov  three 
ezecntoin  di- 
rected goode  to 
be  told  u  the 
property  of  their 
testator,  and  af- 
terward! fued 
the  purchaaer  in 
their  own 
names,  and 
without  describ- 
ing themseWea 
as  ezecntors  in 
the  declaration, 
or  Joining  a 
fotnth  executor, 
who  was  named 
in  the  will,  but 
who  had  refiised 
to  act  under  it : 
—Held,  that  the 
action  was  well 
brought,  as  the 
order  for  sale 
was  given  by 
the  Siree  alone, 
and  tiiey  did 
notsBofn  thA 
chftTBcter  of  exe- 
cutors. 


Brassinotok  and  two  Others  v.  Ault. 

X  HIS  was  an  action  of  assumpsit  for  timber  sold  and  de- 
livered to  the  defendant.     Plea — The  general  issue. 

At  the  trial,  before  Mr.  Justice  Park^  at  the  last  assizes 
at  Stafford^  it  appeared,  that  the  plaintiffs,  who  had  sued 
in  their  own  names,  were  three  of  the  executors  of  one  AHiV/- 
cock^  a  timber  merchant,  who  had  appointed  a  fourth  per* 
son,  by  the  name  of  Saunders,  a  co-executor  with  the  plain- 
tiffs, and  that  they  alone  had  employed  an  auctioneer,  and 
authorised  him  to  sell  the  timber  in  question  as  the  pro- 
perty of  Willcock,  deceased,  and  that  the  defendant  ac- 
cordingly became  the  purchaser  for  the  sum  of  138/.,  and 
^e  auctioneer  stated,  at  the  time  of  the  sale,  that  the  tim- 
ber was  sold  by  order  of  the  executors.  It  also  appeared, 
that  the  plaintiffs  alone  had  proved  the  will,  and  that  Saun- 
ders had  refused  to  act  under  it« 

'  For  the  defendant  it  was  insisted,  that  the  plaintiffs  ought 
to  be  nonsuited,  because  the  testator's  property  was  vest- 
ed in  all  the  executors ;  and,  consequently,  that  all  four 
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should  have  joined  in  the  action,  whether  they  had  proved        1^94^ 
the  will  or  not.    But  the  learned  Judge  was  of  opinion,    Braminotoii 
that  as  the  contract  was  made  with  the  three  plaintiffs        ^J^^. 
onlyi  and  they  sued  in  their  own  right,  and  not  as  exe^ 
cutors,  the  action  was  well  brought:  and  the  Jury  accord* 
ingly  found  a  verdict  for  the  plaintiffs.     Leave,  however, 
was  reserved  to  the  defendant  to  move  to  set  it  aside,  and 
that  a  nonsuit  might  be  entered,  in  case  the  Court  should 
be  of  opinion  that  the  objection  was  well  founded. 

Mr.  Serjeant  Peake  having,  in  the  last  Term,  accord- 
ingly obtained  a  rule  ntxt,  on  the  ground  that  aQ  the  four 
executors  should  have  joined  in  the  action,  whether  they 
had  all  proved  the  will  or  not;  and  more  particularly  so, 
as  they  sought  to  recover  a  debt  due  to  their  testator;  and 
the  auctioneer  stated  at  the  time  of  the  sale,  that  the  tim- 
ber was  sold  by  the  order  of  the  executors ;  it  must  be 
therefore  taken,  that  the  sale  was  directed  by  the  four. 
And  the  case  of  fFehsier  v.  Spencer  (a)  is  expressly  in 
point,  where  one  of  two  executors  having  alone  proved  the 
will,  had  received  a  debt  due  to  the  testator,  which  by  his 
will  was  appropriated  to  the  payment  of  specific  legacies 
to  his  grandchfldren,  with  interest  thereon;  and  afterwards 
pemlitted  the  money  to  be  lent  out  to  a  third  person,  by 
whom  it  was  paid  to  A .; — ^. ,  on  being  applied  to  by  the  exe- 
cutor, acknowledged  that  he  had  received  the  money,  and 
that  it  belonged  to  the  testator's  grandchildren,  but  refus- 
ed  to  pay  it  over  to  the  executor:  it  was  held  that  both 
executors  might  join  in  an  action  brought  to  recover  the 
money  against  ^. 

♦ 

Mr.  Seijeant  Vaughan  was  now  about  to  shew  cause, 
and  distinguish  this  case  from  Webster  v.  Spencer^  as  the 
Court  there  merely  held,  that  both  the  executors  might 

(«)  3  Bam.  &  Aid.  dtia 
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1824>        join;  when  the  Court  called  on  Mr.  Serjeant  Peake  to 
BEAsaiNOTov    support  his  rule. 

AuLT.  ^^  contended,  that  as  the  auctioneer  had  been  autbo* 

rised  to  sell  the  timber  as  the  property  of  the  deceased, 
and  as  he  himself  stated  that  it  was  sold  by  order  of  the 
executors,  it  must  be  taken  that  all  of  the  executors  di- 
rected the  sale;  and,  consequently,  that  as  the  contract 
was  with  four  persons,  and  three  only  had  sued  on  it,  the 
action  could  not  be  maintained.  It  is  an  established  rule 
of  law,  that  where  several  executors  are  named  in  a  will, 
and  only  one  proves,  yet  all  must  join  in  an  action,  as  a 
power  is  reserved  to  the  others  to  come  in  and  prove  after- 
wards. They  derive  their  title  from  the  will,  and  not  from 
the  probate,  and  they  must  therefore  all  join,  as  the  pro* 
bate  granted  to  one  enures  to  the  benefit  of  all.  It  is 
true,  that  if  a  contract  were  made  with  three  persons,  with- 
out reference  to  their  title,  it  would  be  difficult  to  contend 
that  a  fourth  should  be  named  or  joined;  yet  here,  as  the 
three  plaintiffs  affected  to  act  in  their  character  of  exe- 
cutors, and  the  sale  took  place  with  reference  to  their 
character  and  title  as  such,  they  should  have  all  joined. 
And  in  Webster  v.  Spencer  Lord  Chief  Justice  Abbott 
said  (a),  *'  the  question  is,  whether  this  money,  when  reco- 
vered,  would  be  assets  in  the  hands  of  the  executors;  if  it 
would,  then  the  action  is  properly  brought  in  the  name  of 
both.**  So  here,  the  value  of  the  timber,  when  recovered, 
would  be  assets  in  the  hands  of  the  executors,  as  it  was 
sold  as  being  the  property  of  their  testator. 

Lord  Chief  Justice  Best. — I  concurred  with  the  Court 
of  King*s  Bench  in  their  decision  in  the  case  of  fFebster  v. 
Spencer,  but  it  is  distinguishable  from  the  present,  as 
there  the  plaintiffs  declared  as  executors ;  and,  consequent- 
ly. Lord  Chief  Justice  jlbbott  said,  that  they  had  a  right  to 

(a)  3  Bam.  &  AkL  362. 
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recover  as  against  the  defendant  in  their  character  of  exe-  vi^^ 
cutors,  and  therefore  that  it  was  right  to  join  both  of  them  BKAiuNOToir 
in  the  action.  And  Mr.  Justice  Holrojfd  said,  that  it  was  av'lt. 
dear,  that  if  the  money,  when  recovered,  would  be  assets, 
both  executors  must  join  in  the  action.  That,  however,  must 
be  taken  with  reference  to  the  form  of  the  action  which 
was  brought  by  the  plaintiffs  in  their  character  of  execu- 
tors ;  and,  in  such  a  case,  it  is  clear  that  all  must  join,  as  they 
take  an  equal  interest  under  the  will,  or  as  my  brother  Bay^ 
ley  more  appropriately  says  (a),  "  an  executor  derives  title, 
not  firom  the  probate,  but  irom  the  will ;  and  aprobate  grant- 
ed to  one  executor  enures  to  the  benefit  of  all ;  and  all  must 
join inanaction brought inthatcharacter.*'  That,  however, 
does  not  decide  the  question,  where  one  executor  has  not 
proved  under  the  will,  but  left  the  management  of  the  tes- 
tator's concerns  to  three  others,  who  have  possessed  them- 
selves of  his  property,  and  entered  into  a  contract  with  a 
third  person  enabling  him  to  sell.  These  three  were 
the  only  proper  persons  to  authorise  the  sale;  and  al- 
though it  has  been  said,  that  as  they  did  not  sue  as  exe- 
cutors, still  that  they  acted  as  such:  yet,  as  the  three 
only  possessed  themselves  of  the  testator's  property,  and 
directed  a  sale  accordingly,  they  might  sue  alone  without 
styling  themselves  executors ;  and  it  was  not  material  for 
them  to  shew  how  they  became  possessed  of  the  property ; 
as  the  only  question  is,  whether  th^y  were  authorised  to 
make  a  contract  for  the  disposal  of  it.  If  they  alone  made 
the  contract  under  which  the  timber  in  question  was  sold 
and  delivered  to  the  defendant,  they  alone  ought  to  sue 
for  its  amount.  But  if  they  had  declared  as  executors,  it 
is  quite  clear  that  they  must  all  have  joined.  This  ap- 
pears to  me  to  be  the  true  distinction;  and  as  the  three 
plaintiffs  declared  in  their  own  right,  which  originated  in 
a  contract  made  with  them  only,  I  think  the  action  was 
properly  brought. 

(«)dBani.&Ald.363. 
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,W^         .  Mr.  Justice  Park. — ^The  rule  of  law  lias  long  since  be«i 
Bkassinoton    settled^  that  in  an  action  by  executors,  all  must  be  named 
AuLT.        and  join  who  sue  as  such.    That  has  been  the  law  from  the 
earliest  time,  and  it  has  been  decided,  that  if  an  infant  be 
co-executor,  he  must  join  in  anaction  (a) ;  and  that  rule  has 
never  been  impeached.     But  the  ground  on  which  I  j^o- 
ceeded  at  the  trial  was,  that  the  action  was  brought  bj  the 
three  plaintiffs  individually,  and  in  their  own  names ;  and  it 
was  proved,  that  they  alone  gave  the  order  to  the  auction- 
eer to  sell;  and  although  the  property  might  have  belonged 
to  their  testator,  yet  there  was  nothing  to  shew  that  they 
were  acting  in  their  representative  character ;  and  not  hav- 
ing sued  as  executors,  it  was  not  competent  for  the  defend- 
ant to  set  off  any  debt  as  against  their  testator.    The  case 
of  fFebster  v.  Spencer  is  inapplicable  to  the  present,  as 
there  the  plaintiffs  declared  as  executor  and  executrix ;  and 
the  Court  decided  on  the  ground  that  the  money  when  re- 
covered would  be  assets  in  their  hands,  and  belonging  to 
the  estate  of  the  testator. 

Mr.  Justice  Burrough. — The  contract  was  made  by  the 

three  plaintiffs  individually,  and  I  am  therefore  of  opinion, 

that  the  action  was  properly  brought  in  their  names  alone, 

and  more  particularly  so,  as  Saunders,  the  fourth  executor, 

appears  to  have  had  nothing  whatever  to  do  with  the 

transaction. — This  rule  therefore  must  be 

Discha|*ged. 

(a)  See  Toller  on  Exora.  3d  edit.  446. 


Tucidffv, 

Jmu  22it  Harrington  v.  Fry. 

Where  a  party   X  HIS  was  an  action  of  assumpsit,  and  brought  against 
ShU^^ship,    *®  defendant  to  recover  the  sum  of  1231.  9s.  due  to  the 

under  a  bill  of 

aale  which  was  yoid  for  non-compliance  with  the  pnmnons  of  the  registry  acts,  he  is  not  liable,  as 
part  owner,  to  pay  for  goods  sapplied  for  her  use,  unless  credit  were  gi7en  to  him  individually,  or, 
he  held  himself  oat  as  owner,  or  made  an  express  promise  to  pay,  or  received  profits  from  the  ship. 
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plaintiff  for  ship  chandlery  and  sails,  supplied  to  a  brig       ^  X8B4 
called  the  Queen  Elizabeth. 

At  the  trial,  before  Lord  Chief  Justice  Best  (a),  at  Guilds 
hall,  at  the  adjourned  sittings  after  the  last  Term,  it  appear- 
ed that  in  March,  18^1,  the  plaintiff  obtained  an  order 
from  one  Wehford,  the  managing  owner  of  the  brig,  to 
supply  her  with  the  stores  in  question,  on  account  of  him- 
self and  the  other  part  owners  (without  naming  them),  which 
he  accordingly  did  under  Wehford's  superintendance  and 
direction.  On  the  part  of  the  plaintiff,  Welsford  was  called 
as  a  witness,  to  shew  that  the  defendant  was  part  owner  at 
the  time  the  stores  were  supptied ;  and  he  proved  his  hand- 
writing to  two  letters  addressed  to  him,  the  first  of  which 
was  as  follows : 

"  Plymouth  Dock,  December  29th,  1820. 

"  Sir, — Your  favour  of  the  23rd  instant  I  have  received, 
and  in  reply,  respecting  the  sale  of  the  Queen  Elitabeth, 
I  have  to  inform  you  that  it  is  my  sincere  wish  to  dispose 
of  my  quarter  part  of  her,  in  any  way  you  think  it  most 
suitable,  as  I  have  been  much  displeased  with  the  manage- 
ment of  the  vessel;  and  more  than  two  years  since,  when 
there  was  a  better  prospect  than  at  the  present  time,  I  re- 
quested Mr.  t/.  C.  Welsford  to  dispose  of  her,  at  least  my 
quarter  part,  as  I  could  not  see  any  prospect  of  her  doing 
us  any  good.  However,  the  vessel  was  sent  one  voyage 
after  another,  much  against  my  approbation.  Your  bro- 
ther must  have  had  some  motives  for  his  own  advantage, 
while  others  were  injured  by  it,  which  I  have  been.  I 
never  knew  of  her  arrival  from  America  this  last  voyage, 

(a)  This  cause  had  been  tried  Court  afterwards  granted  a  new 
before  Mr.  Justice  Park,  at  the  trial,  on  the  ground  that  the  plain- 
Sittings  after  MichaelmaiTexm,  tiflfhadnot  sufficiently  identified 
1822,  when  the  Jury  found  a  ver-  the  defendant  as  having  written 
^  cUct  for  the  plaintiff  for  the  the  letters  in  question, 
amount  of  his  demand,  but  the 
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* 

1824.        nor  of  her  being  sent  to  Shields;  for  had  she  been  lost, 
Harrington    where  was  I  to  look  for  what  Uttle  part  I  have  in  her. — 

I  amy  &c. 

" To  Mr.  IF.  Welsford,  ^""^^ ^^ 

Tower-Hill,  London:' 


V, 

Fry. 


The  second  letter  was  dated  at  Plynumih  Dock,  Jufy 
10th|  1821,  and  also  addressed  to  Wehford,  in  Londun; 
and  in  which  the  defendant  stated,  among  other  things, 
that  the  Queen  EUzabetk  should  have  been  sold  long  ago 
for  what  she  would  have  fetched ;  but  that  he  believed  it 
was  more  suitable  to  Mr.  t/«  C.  fFebford  to  send  her  from 
one  place  to  another,  to  answer  his  own  purposes,  which  no 
doubt  he  made  some  advantage  by,  although  it  was  against 
the  interest  of  those  concerned  with  him ;  and  that  the  de- 
fendant had  frequently  expressed  his  disapprobation  in  his 
sending  her  on  the  different  voyages,  which  he  admitted 
that  WeUford  had  a  right  to  do,  but  that  the  expenses  of 
such  outfit  were  to  his  own  costs,  charges,  and  risk ;  but 
that  if  she  had  been  lost  during  such  voyage,  the  law  would 
have  afforded  the  defendant  satisfaction  for  his  part.  The 
defendant  then  stated,  that  as  he  understood  that  three 
parts  of  her  belonged  to  WeUford,  he  would  sell  his  quarter 
part  to  him  at  the  value  that  was  placed  upon  her  by  the 
surveyor  at  Lloyds,  say  US/,  for  the  defendant's  part,  and 
that  fFelsford  would  then  have  the  frill  disposal  of  her  him- 
self. The  letter  concluded  by  stating,  that  fFelsford  had 
never  sent  the  defendant  a  statement  of  freights  and  dis* 
bursements,  since  he  had  had  a  share  in  the  EUzabeih,  and 
which  he  requested  to  be  forwarded  to  him. 

Welsford  and  other  witnesses,  who  were  called  to  prove 
the  defendant's  handwriting  to  those  letters,  had  never 
seen  him  personally,  but  spoke  to  their  belief  of  his 
hand-writing,  from  having  received  other  letters  from 
him;  and  as  on  the  former  trial  the  plaintiff  was  not  pre- 
pared to  prove  that  the  defendant  was  the  person  sued,  a 
question  again  arose  as  to  hb  identity;  and  it  was  con- 


IN  THE  FIFTH  TBAR  OF  OBOb  IT.  MT 

tended,  that  altbougta  the  letters  so  written  were  signed  vi^^ 
Samuel  Fry  of  Plymouth  Dock,  and  bore  the  Plymouth 
post  mark,  yet,  that  they  were  not  su£Scient  to  shew  that 
the  defendant  was  the  person  who  wrote  them;  but 
the  attomey^s  clerk,  from  Plymouth  Docky  was  called, 
who  stated  that  he  served  the  defendant  with  process  in 
this  action  there,  and  that  he  had  been  acquainted  with 
hint  many  years,  and  that  be  never  knew  any  other  per- 
son of  the  name  of  Fry^  either  there  or  at  Plymouth;  and 
that  he  did  not  deny  the  plaintifiTs  claim  at  the  time  of 
such  service;  on  which  his  Lordship  was  of  opinion  that 
the  identity  of  the  defendant  was  sufficiently  proved,  and 
the  letters  were  consequently  admitted  in  evidence  (a). 

For  the  defendant  it  was  insisted,  that  he  could  not  be 
liable  to  the  demand  in  question,  unless  it  were  shewn  that 
he  was  the  legal  owner  or  part  owner  of  the  vessel  at  the 
time  the  goods  were  supplied;  and  to  prove  that  he  was 
not  so,  a  clerk  from  the  Custom-house  was  called,  who  pro* 
duced  the  register  of  the  vessel  in  1 81 5,  by  which  it  did  not 
appear  that  the  defendant  had  ever  been  an  owner  or  part 
owner,  but  the  clerk  stated  that  she  had  been  registered  at 
Exeter f  in  1812,  which  register  had  been  cancelled  upon  her 
being  registered  in  ZfOndon,  and  that  a  memorandum  to 
that  effect  was  entered  in  the  books  of  the  Custom-house 
at  Exeter*  A  bill  of  sale  was  also  produced,  by  which  it 
appeared  that  fFelsford,  who  had  since  become  bankrupt, 
had  sold  the  defendant  a  quarter  part  of  the  ship  formerly 
registered  at  Exeter,  for  4/201.  on  the  I5th  Jpril,  1816. 
But  that  instrument  only  recited  the  register  at  Exe- 
ter, in  1812;  and  no  copy  of  the  bill  of  sale  had  been  de» 
livered  or  deposited  at  the  Custom-house  in  London  in 
.1815,  nor  had  any  memorandum  been  indorsed  on  the 
certificate  of  registry  made  there,  so  that  the  bill  of  sale 
was  altogether  a.  nullity.  It  also  appeared,  that  the  de- 
fendant bad  never  been  consulted  at  all,  nor  interfered  in 

(«)  Sec  1  Carr.  &  Payne's  N,  P.  C.  289.  5.  C.  1  Ry.  &  Mood.  90. 
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the  numagement  or  destination  of  the  vesselj  or  derived 
any  profits  from  her ;  and  that  he  was  wholly  unknown  to 
the  plaintiff  at  the  time  the  goods  were  supplied,  nor  did  the 
latter  know  that  he  was  an  owner  untQ  the  commencement 
of  this  action. — ^Under  these  circumstances,  his  Lordship 
was  of  opinion,  that  the  defendant  was  not  liable  either  as 
legal  owner,  or  holding  himself  out  as  such ;  and  he  accord- 
ingly directed  a  nonsuit,  reserving  leave  to  the  plaintiff  to 
move  to  set  it  aside,  and  that  a  verdict  might  be  entered 
for  him  for  the  amount  of  the  price  of  the  goods  furnish- 
ed, if  the  Court  should  be  of  opinion  that  he  was  entitled 
to  recover. 

Mr.  Serjeant  Fdughan  now  moved  accordingly,  and 
submitted  that  the  two  letters  produced  at  the  trial,  were 
su^cient  to  establish'  a  primd facie  case  against  the  de- 
fendant as  a  part  owner  of  the  vessel,  at  the  time  the  stores 
in  question  were  supplied.  There  is  a  manifest  distinction, 
where  a  party  claims  title  to  a  ship,  or  is  chargeable  with 
stores  furnished  on  her  account.  Here  then,  the  only  ques- 
tion is,  whether  the  goods  were  furnished  by  the  plaintiff  for 
the  benefit  or  by  the  authority  of  the  defendant.  It  is  not 
necessary  that  he  should  be  strictly  the  legal  owner  at  the 
time;  for  if  a  party  acts  as  owner,  or  holds  himself  out  as 
such,  he  is  responsible,  although  he  has  neither  a  legal  nor 
equitable  title  in  the  ship ;  and  if  the  charges  in  question 
were  incurred  for  the  benefit  of  the  defendant,  or  under  his 
authority,  either  express  or  implied,  it  is  sufficient  to  ena- 
ble the  plaintiff  to  maintain  this  action.  The  regbtry  acts 
merely  relate  to  the  title  of  parties  to  ships;  and  their  ge- 
neral object  was,  to  prevent  foreigners  from  having  an  im- 
proper interest  in  British  vessels.  In  Abbott  an  Ship^ 
ping  (a),  it  is  stated,  that  "  a  contract  made  by  owners 
themselves  to  pay  the  price  of  stores  and  provisions  sup- 
plied for  the  use  of  a  ship,  or  under  circumstances,  which 

{a)  Fourth  edit,  page  126. 
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shew  that  credit  was  given  to  them  alone,  gives  the  ere-  .j^*;^ 
ditor  no  right  of  action  against  the  roaster  :-*but  that  it 
must  be  observed,  that  the  owners  there  spoken  of,  were 
not  in  all  cases  the  persons  in  whom  the  absolute  legal  ti- 
tie  of  the  ship  might  be  vested,  but  rather  those  from 
whom  the  master  derived  his  authority,  and  whose  agent 
he  was  on  the  particular  occasion.*'  If  the  original  regis- 
ter had  been  cancelled  AtiExeier,  the  defendant  should 
have  produced  direct  evidence  to  shew  it ;  and  although  he 
might  not  have  been  an  owner  in  fact,  as  the  bill  of  sale  by. 
which  one-fourth  part  of  the  vessel  was  conveyed  to  him  was 
void,  as  the  directions  contained  in  the  registry  acts  had 
not  been  complied  with,  yet  in  Sutton  v.  Buck  (a)  it  was  de- 
termined, that  possession  of  a  ship  under  a  transfer,  which 
was  void  in  consequence  of  non-compliance  with  the  pro- 
visions of  such  acts,  was  a  sufficient  title  in  an  action  of 
trover,  although  the  legal  title  was  outstanding  in  another. 
And  in  Hubbard  v.  Johnstone,  Mr.  Baron  Wood  said  (b), 
'*  I  take  it  to  be  clear,  so  far  as  the  statutes  have  hitherto 
gone,  that  if  there  were  no  registry,  no  certificate,  no  in- 
dorsement, and  no  delivery  of  a  copy,  the  sale  would  be 
good  as  between  the  vendor  and  vendee,  though,  for  want 
of  these  requisites,  the  ship,  if  she  traded,  would  be  treat- 
ed as  a  foreign  ship,  and  liable  to  confiscation ;  there  be- 
ing no  words,  as  yet,  declaring  the  sale  null  and  void  for 
want  of  these  requisites."  Here,  therefore,  the  question 
is,  to  whom  credit  was  given?  and  if  no  bill  of  sale  or  re- 
gister had  been  produced,  but  it  appeared  that  the  de- 
fendant had  a  joint  property  in  the  vessel  with  Wehford, 
as  the  managing  owner,  it  is  quite  clear,  that  the  latter 
would  have  an  implied  authority  to  order  stores  to  be  sup- 
plied for  the  ship,  so  as  to  render  the  defendant  jointly 
liable  for  their  amount.  This  case  is  distinguishable  from 
that  of  TVewhella  v.  Howe{c),  as  there  the  sole  registered 
owner  of  a  ship  gave  orders  for  materials  to  be  furnished, 

(a)  2  Taunt  302.  (h)  3  Tauat  205.  (c)  1 1  £v^  435. 
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J^.       and  work  to  be  done  for  the  repairs  of  her ;  but  before  afr 
Hawumtoh    the  articles  were  delivered  on  board,  he  conveyed  the 
Fkt.         vessel,  with  all  her  furniture,  to  another,  by  a  bill  of  sale, 
which  was  duly  registered;  and  it  was  held,  that  the  pur* 
chaser  was  not  liable  for  any  of  the  goods  iumished  before 
the  legal  title  was  conveyed  to  him,  and  registered  in  the 
manner  prescribed  by  the  registry  acts.    But  that  clis6 
was  decided  on  the  ground,  that  there  was  no  evidence  to 
shew  that  any  personal  credit  was  given  to  the  defendant, 
and  that  the  ship's  registers  were  decisive  to  shew,  that 
he  had  no  legal  title  in  the  ship  when  the  goods  were  sup- 
plied.    And  in  M^Iver  v.  Uunible^  Lord  EUenborough 
said  (a),  **  aperson  may  make  himself  Uable  as  a  partner  with 
others  in  two  ways ;  either  by  a  participation  in  the  loss  cit 
profit,  or  in  respect  of  his  holding  himself  out  to  the  world 
as  such,  so  as  to  induce  others  to  give  a  credit  on  that  as-^ 
surance.'*  And  Mr.  Justice  Le Blanc  observed  (6),  that  **  it 
was  much  to  be  lamented,  that  the  registry  acts,  which 
were  passed  for  other  and  public  purposes,  should  eVer 
have  operated  upon  the  rights  of  individuals  in  other  res* 
spects."     And  Mr.  Justice  Bayley  added (c),  that  "to 
make  the  defendant  liable,  he  must  either  have  been  a 
partner  in  fact  in  the  loss  and  profit  of  the  ship,  or  he 
must  have  held  himself  out  to  be  such.     But  (observed 
that  learned  Judge),  it  is  said,  that  we  must  look  for 
this  purpose  to  the  registers,  to  see  who  are  the  legal 
owners.    The  object,  however,  of  the  registry  acts  was, 
to  inform  the  government  whether  the  owners  were  Bri" 
iish,  and  to  prevent  ships  belonging  to  foreigners  from 
being  navigated  under  the  British  flag;  and  the.  object 
was  not  to  inform  tradesmen  to  whom  they  should  give 
credit."      As,  therefore,  the  defendant  in  this  case  has 
had  the  benefit  of  the  stores  supplied,  as  part  owner  of  the 
vessel,  he  is  bound  by  the  contract  made  with  the  plaintiff 
by  Wthfard  as  the  managing  owner. 

^  ta)  16  East,  174.  (6)  Id.  175.  (e)  Id.  176. 
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Lord  Chief  Justice  Best. — Wben  the  facts  of  this  case       .  las^ 
are  understoodi  it  appears  to  me  that  there  b  no  difficul-    HabrinotM' 
ty  in  deciding  it ;  and  if  the  letters  had  been  written  by  the         ^^^ 
defendant  to  the  plaintiff,  there  would  have  been  np 
doubt  whatever.    At  the  first  trial,  the  plaintiff  did  ^ot 
sufficiently  identify  the  defendant  as  the  writer  of  these  let- 
ters ;  and  I  must  confess  I  felt  some  degree  of  embarrassment 
at  the  last,  as  the  facts  were  not  clearly  presented  to  my 
attention,  or  the  clauses  of  the  registry  acts,  as  bear- 
ing on  the  question,  pointed  out.    The  principle,  however, 
to  be  deduced  from  all  the  previous  authorities  is,  that  a 
person  can  only  be  charged  in  respect  of  stores  or  goods 
furnished  to  a  ship,  either  on  the  ground  that  credit  has 
been  given  to  him  personally,  or  as  owner,  or  that  he 
has  held  himself  out  to  the  world  as  owner,  and  that  must 
be  taken  to  mean  the  legal  owner.    Here,  however,  the  de- 
fendant never  held  himself  out  as  owner  to  the  plaintiff; 
and  even  if  the  captain  had  sued  the  defendant  for  wages, 
he  would  not,  under  the  circumstances,  have  been  enabled 
to  prove  that  he  was  a  part  owner,  as  he  had  never  held  him* 
self  out  as  such,  nor  interfered  with  the  management  of  the 
vessel  in  any  respect;  but  it  is  clear  from  the  evidence  of 
Wehford  himself,  that  the  plaintiff  did  not  know  that  the 
defendant  was  part  owner  at  the  time  the  stores  in  question 
were  supplied ;  the  contract  was  not  made  with  any  indivi- 
duals by  name,  but  by  the  managing  owner  for  himself  and 
the  other  owners  of  the  ship  generally.  This  case,  therefore, 
is  distinguishable  from  that  of  TretvheUav ,  Rowe;  for  there 
the  credit  was  given  to  certain  persons  by  name,  but  who 
had  ceased  to  be  owners  at  the  time  the  supplies  were  fur' 
nished.     Here,  however,  there  is  no  pretence  to  say  that 
credit  was  given  to  the  defendant,  for  he  was  not  an  own- 
er at  the  time  the  stores  in  question  were  furnished.    The 
conveyance  by  biB  of  sale  to  him  by  Wehford  in  the  year 
1816,  .was  mere  waste  paper,  as  it  gave  him  no  bene- 
fit, nor  could  he  derive  any  advantage  under  it,  as  it  mere- 
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ly  recited  the  registry  of  the  ship  at  Exeter  in  I8i2;  but 
that  register  was  cancelled  upon  her  being  afterwards  re- 
gistered in  Juondon,  in  1815.     The  difficulty  I  felt  at  the 
trial  was,  whether  the  ship  might  not  be  registered  both  at 
Eseter  and  in  Ltondon;  but  it  is  clear  that  if  a  ship  be  re- 
moved from  one  port  to  another,  and  a  change  of  owner- 
ship or  property  takes  place,  there  must  be  a  new  register; 
and  those  who  desire  to  discover  the  true  owners  must 
search  the  register  at  the  ship's  port :  and  here  the  bill  of 
sale  only  refers  to  the  register  at  Exeter,  and  does  not 
state  that  she  was  afterwards  registered  in  London;  and 
no  memorandum  was  indorsed  on  the  certificate  of  registry 
there,  that  she  had  been  previously  registered  at  Exeter. 
The  first  statute  that  was  passed  as  to  the  registry  of  ships, 
was  that  of  the  7th  and  8th  Wm.  3,  c.22;  the  ^  1st  section 
of  which  directs,  that  a  ship's  name  shall  not  be  altered 
without  registering  her  de  novo,  and  if  sold,  such  sale  must 
be  indorsed  on  the  certificate  of  the  register  (a).    Althougb 
many  parts  of  that  statute  have  been  altered  and  repealed, 
yet  this  enactment  remains  in  force ;  for,  by  the  statute  S6 
Oeo.  3,  c;  GO,  s.  43  (b),  all  acts  relative  to  trade  were  to  re- 
main in  force  except  such  parts  as  were  thereby  repealed. 


(a)  By  which  it  is  enacted,  that 
*'no  ship's  name  registered  shall  be 
afterwards  changed,  without  regis- 
tering such  ship  de  novo,  which  was 
thereby  required  to  be  done  upon 
any  transfer  of  property  to  another 
port,  and  delivering  up  the  for- 
mer certificate  to  be  cancelled, 
under  the  same  penalties,  and  in 
the  like  method,  as  was  therein- 
before directed ;— and  that  in  case 
there  should  be  any  alteration  of 
property  in  the  same  port,  by  the 
sale  of  one  or  more  shares  in  any 
ship,  after  registering  thereof,  such 
sale  should  always  be  acknowledg- 


ed by  indorsement  on  the  certifi- 
cate of  the  register,  before  two 
witnesses,  in  order  to  prove  that 
the  entire  property  in  such  ship 
remained  to  some  of  the  subjects 
of  England,  if  any  dispute  arose 
concerning  the  same.** 

(h)  By  which  it  is  enacted,  "that 
all  and  every  matter  contained 
in  the  said  thereinbefore  recit- 
ed acts,  or  in  any  act  or  acts  of 
parliament  theretofore  passed, 
touching  the  trade,  shipping, 
and  navigation  of  Great  Britain, 
and  the  colonies,  &c.  thereto  be- 
longmg,  which  is  not  thereby  ex- 
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If  therefore  the  port  at  which  a  ship  was  formerly  register-       vj^i/ 
ed,  be  changed ,  a  new  register  is  still  necessary ;  and  al-    Harxinotobi 
though  the  statute  34  Geo.  3,  c.  68,  s.  21,  enacts  that         fry. 
in  case  there  shall  be  any  alteration  of  property  in  vessels, 
they  may  be  registered  de  novo  in  the  ^ame  port;  yet,  if  they 
are  changed  or  removed,  there  must  be  a  new  register, 
as  required  by  the  statute  of  fFilliam  3.     Here  the  regis- 
ter at  Exel^r^  of  iSlS,  was  cancelled,  and  the  ship  was 
Afterwards  transferred  from  that  port  to  London.    There 
are  several  other  clauses  in  the  registry  acts,  which  shew 
that  a  ship  must  be  registered  in  the  port  from  which  she 
trades,  and  where  the  managing  owner   resides.     Wels- 
ford  was  the  managing  owner,  and  lived  in  Londony  and 
if  the  defendant  had  been  an  owner,  he  must  have  been 
so  under  the  £xe/er  register  in  1812.     But  that  register 
was  not  in  existence,  and  the  London  register  only  was  pro- 
duced at  the  trial,  and  the  defendant's  name  did  not  appear 
on  the  &ce  of  that  instrument,  nor  had  it  ever  been  there* 
The  conveyance  by  Wehford  to  the  defendant  in  1816,  was 
eonsequently  a  nullity,  as  the  26  Geo.  3,  c.  60,  s.  17(a), 
requires  a  certificate  of  the  registry  to  be  recited  in  all 
transfers  of  property  in  ships,  and  if  not,  the  bill  of  sale  or 
other  conveyance  is  absolutely  null  and  void.    If  therefore 
that  certificate  be  omitted,  not  even  an  equitable  interest 

» 

pressly  altered  or  repealed,  shall  *'  That  when  and  so  often  as  the 

remain  and  continue  in  full  force  property  in  any  ship  or  vessel,  be- 

and  effect,  to  all  intents  and  pur-  lon^g  to  any  of  his  Majesty's 

poses  whaterer;  and  so  far  as  the  subjects,  shall  be  transferred  to 

same  related  to  the  registry  of  any  other  of  his  Majesty's  subjects, 

ships  and  vessels,  should  be  deem-  in  whole  or  in  part,  the  certificate 

ed  and  taken  to  extend  and  ap-  of  the  registry  of  such  ship  or  ves- 

ply  in  every  respect  to  all  ships  sel  shall  be  truly  and  accurately  re- 

and  vessds  authorised  and  requir-  cited  in  words  at  length,  in  the  bill 

ed  by  that  act  to  be  registered,  or  other  instrument  of  sale  there- 

and  to  have  certificates  of  reg^s-  of;  and  that  otherwise  such  bill  of 

try."  sale  shall  be  utterly  null  and  void, 

(a)  By   which   it    is    enacted,  to  all  intents  and  purposes  " 

VOL.  IX,  A  A 
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--^^-  po«908  to  the  imrckaaer ;  and  here  as  tbe  proper  certifieate 
Ua9«inqt99  of  the  4hip*a  registry  in  Lamdont  in  1815,  vaa  net  set  out 
f  iV.  in  tbe  bill  of  sale  of  18 16,  no  interest  either  legal  oroquit- 
^Ue  was  conyeyed  to  the  defendant ;  and  he  conseqUentlgr- 
eannot  be  c^paidaied  as  the  true  esrner,  or  part  ownar  o£ 
tbe  vessel  in  question,  nor  did  he  ever  hold  himself  ont  t» 
be  sor  If  bis  name  had  appeared  on  the  London  register 
as  a  part  owner,  although  there  might  have  been  a  defect 
in  the  conveyance,  he  could  not  have  availed  hinself  of 
such  defect,  but  he  would  jthereby  be  taken  to  stand  a» 
p?nPier,  and  must  be  treated  as.  such*  That  hoifever  was> 
QPl  tbe  case,  iw  tbe  de&i^dant  was  nether  held  out  as  own^ 
^,  npK  CQuld  lihe  plaintiff  h|Lve  considered  him.  as  suck  «t 
(h|^  tm^  of  the  oontFact,  as  it  waa  entered  into  with  him 
by  the  mawagSPg  owner  alone,  on  behalf  of  himself  and  the 
otb^r  owners,  and  if  the^  plaintiff  had  gone  to  the  Cusiomf^ 
Skii^  SAd  exawioed  the  Kegister  tbece,  he  would  have 
found  who  tbe  real  ownera  were,  and  that  the  defendants 
nem^  was  not  on  that  inatrumentw  I  am  there^M^  cleanly 
ofopinion^  that  the  defendant  cannot  be  cousidered  UaUe 
for  die  amount  of  the  supplies  in  question,  on  the  brqad 
gsound,  that  he  was  never  tbe  legal  owner^  npr  held  him* 
.  self  out  as  such.  There  woi^ld  evidendy  be  a  great  haidv 
ship  imposed  on  the  defoidBnt,  if  the  doctrine  contended 
for  by  my  brother  Paughan  were  to  prevail.  I  at  first 
thought  that  the  defendant  was  part  owner  by  his  letters 
to  Welsfordf  to  whom  he  appears  to  have  advanced  a  cer- 
tain sipn  for  tbe  purchase  of  one-four^b  share  in  the  vessel, 
and  by  whom  be  has  been  evidently  cheated  by  a  pretend- 
ed and  fraudulent  conveyance.  It  would  be  an  act  of  in- 
justice to  make  him  contribute  to  the  repairs  of  the  vessel 
and  stores  furnished  for  her  use,  wh^n  be  could  derive  no 
benefit  or  advantage  from  her  employment.  The  plaintiff 
might  easily  have  ascertained  who  the  real  owners  of  the 
vessel  were,  at  the  time  the  goods  in  question  were  fur- 
nished ;  and  if  he  did  not  do  so,  it  is  but  fair  to  presume 
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tM  he  ^T0  crtedit  fa  ir«j:^<Mii  the  tti^^  J!^ 

Xlie  cases  rdied  oK  fcnr  the  plairitiff  do  not  appear  to  me    ft AUKiKoroir 
to  bear  on  the  question,  and'  in  Mblvtr  v.  HumUe^  Hiw        pkV. 
Justice  Aayfajf  said,  ''  to  m^ke  the  defendant  liaUe»  he 
most  either  have  been'  a  partner  in  fiict,  m  the  h>i8  and 
profit  of  the  ship,  or  he  mtisl:  have  hdd  himself  ont  to  be 
si^di/'    That  i&  not  oiily  consonant  with  my  bwiv  opinion, 
but  is  expressly  in  point  to  support  it;  for  here  the  dc^ 
fendant  had  no  legal  interest  in  the  ship  by  the  convey- 
ance in  questicMii  and  as  he  could  derive  no  benefit  under 
it,  it  would  be  unjust  lliat  he  should  be  made  chargeable, 
and  more  particularly  so,  as  he  never  held  himself  out  as 
owner,  nor  was  credit  given  to  him  as  such  by  the  plaintiff  at 
the  time  the  articles  in  question  were  furnished  on  account 
of  the  ship. 

Mn  Jtts!ice  Park. — The  ease  appeared  to  me  on  the 
jbnner  trial  to  be  involved  in  obscurity.  The  facts  were  not 
then  before  me ;  but  now  that  they  are  simplified  imd  ex- 
plained, there  is  no  difficulty  whatever  attending  it,  as  the 

ft  * 

question  has  been  loi^  since  decided  by  various  authorities. 
I  concur  in  the  principle  as  stated  by  my  Lord  Chief  Jus- 
1^,  that  if  a  person  holds  Umself  out  to  a  creditor  as  an 
owner  or  part  owner  of  a  ship,  be  must  be  considered  lia- 
ble, although  he  be  not  in  strictness  the  legal  owner;  and 
that  in  such  a  case  he  cannot  divest  himself  of  responsibi- 
lity, by  setting  up  a  defective  conveyance.  But  here  the 
defendant  never  represented  himself  as  an  owner,  nor  was 
credit  given  to  him  as  such.  lam  therefore  of  opinion 
Ifhat  die  plaintiff  was  most  properly  nonsuited. 

Mir.  Justice  Burrottgh. — The  only  question  is,  whether 
the  defendant  ever  held  himself  out  as  part  owner  of  the 
brig.  The  contract  was  made  with  the  plaintiff  by  the 
managing  owner  alone,  both  of  whom  resided  in  I^mdon; 
and  in  point  of  fact  the  defendant  never  was  part  owner, 

A  A  2 
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y^J\^f  nor  was  credit  ever  given  to  him  as  such.  It  is  therefore 
Harrinoton  immaterial  to  consider  whether  he  could  avail  himself  of  a 
Pat.  defective  conveyance,  in  case  he  had  represented  himself  to 
be  an  owner ;  but  as  it  appears  he'never  did  so,  and  as  in  point 
of  fact  he  never  was  a  part  owner,  he  cannot,  under  the  cir^ 
cumstances,  be  considered  liable  to  the  plsdntifffcMr  the 
stores  supplied  by  him  to  the  vessel  in  question.  This  rule 
therefore  must  be 

Refused  (a). 

(a)  See  Baker  y.  BuckU,  7  B.  Moore,  349.  Jennings  v.  Griffiths, 
1  Ry.  &  Mood.  N.  P.  C.  42. 


June  %ii.  LiDDARD  V.  KaIN. 

Where  the  tall-  |  HIS  was  an  action  of  assumpsit,  and  broughWto  recover 
buyer  that  one    ^^^  price  of  two  horses  sold  by  the  plaintiff,  and  delivered 

Se  w-'Z:;  to  *^  '^^  defendant. 

«cu  him  had  a         At  the  trial,  before  Lord  Chief  Justice  Best  at  fFest- 

cold,  but  he 

agreed  to  deli-  muister,  at  the  Sittings  after  the  last  Term,  the  plaintiff 
endofafort-^  proved  that  the  defendant  purchased  the  horses  of  him 
Sld'free"^  for  200  guineas,  and  that  the  plaintiff  agreed  to  keep 
blemish,"  andat  them  a  Week  after  the  purchase,  and  that  no  warranty  was 

the  ezpSradou  .  i_    •  i 

of  that  time        given  as  to  theiT  soundness. 

dliiy'irr^but'*       For  the  defendant,  a  witness  was  called,  who  stated, 

the  cough  on       that  at  the  time  of  the  purchase,  one  of  the  horses  had  a 

the  one  still  .  *' 

continued,  and  cough  and  running  at  the  nose,  which .  was  apparent  to 

swollen  leg  in  *  every  one.    That  the  plaintiff  said  it  was  a  mere  cold,  and 

ridSbThld^  that  he  would  be  well  in  a  week;  on  which  the  defendant 

received  in  the  said,  that  he  would  not  take  him,  unless  the  plaintiff  would 

seller  brought  ^^t  him  stand  in  his  stable  for  a  fortnight ;  to  which  he 

coveT^pric^  assented,  and  said,  "  I  wiH  deliver  both  the  horses  at  the 

and  the  Jury  ^^j  of  the  fortnight,  sound  and  free  from  blemish."  It  also 

round  a  rerdict  •  ^ 

for  the  purchas- 
er;— the  Court  refused  to  grant  a  new  trial,  as  the  warranty  did^not  apply  to  the  time  of  the  sale 
only,  but  was  a  continuing  warranty  to  the  end  of  the  fortnight 
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appeared,  that  at  the  expiration  of  that  time,  the  cough  J^MI^ 
on  the  one  still  continued,  and  that  the  other  had  a  swoll- 
en leg,  and  was  lame  from  a  kick  he  had  received  in  the 
stable,  and  that  the  blemish  sdll  remained.  His  Lordship 
left  it  as  a  question  of  fact  to  the  Jury,  whether  from  the 
whole  of  the  evidence,  the  plaintiff  was  entitled  to  recover. 
They  thought  he  was  not,  and  accordingly  found  a  verdict 
for  the  defendant. 

Mr.  Serjeant  Wilde  now  applied  for  a  rule  trisi  that  this 
verdict  might  be  set  aside,  and  a  new  trial  granted ;  on 
the  ground,  that  as  the  cough  on  one  of  the  horses  was 
apparent  at  the  time  of  the  sale,  and  the  plaintiff  admit- 
ted that  ht  had  a  cold,  it  was  an  existing  or  manifest  un- 
soundness, if  it  could  be  so  called,  at  the  time;  and  that  if 
a  warranty  had  been  given  against  a  patent  defect,  it  would 
have  been  void  m  law. 

But  the  Court  were  of  opinion,  that^  although  the  cough 
jnight  be  a  mere  temporary  unsoundness,  yet  it  might 
eventually  produce  a  disease  on  the  lungs.  Besides,  the 
plaintiff  agreed  to  deliver  both  the  horses  at  the  end  of 
a  fortnight  sound  and  free  from  blemish.  The  warranty, 
therefore,  did  not  apply  to  a  mere  unsoimdness  at  the  time 
of  the  sale,  but  was  a  continuing  warranty  to  the  end  of  the 
fortnight,  when  it  appeared  that  the  cough  on  the  one  horse 
still  continued,  and  that  the  other  had  received  a  kick,  in 
consequence  of  which  one  of  his  legs  waiB  swollen,  and  the 
blemish  remained.  There  is  therefore  no  pretence  to  dis- 
turb the  verdict. 

Rule  refused. 
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June  9^ 

Where  a  decla- 
ration contained 
two  counts  for 
work  and  la- 
bour as  an  at- 
tomey,  and  two 
others  for  work 
and  labour  ge- 
nerally, and 
die  usual  money 
counts, — the 
Court  refused 
to  strike  out 
either  of  them 
as  being  unne- 
cessary or  su- 
perfluous. 


Bennett  v.  Brindley. 

Mr.  Serjeant  Wilde  applied  for  a  rule  calliiig  on  the 
plaintiff  to  shew  cause  why  it  should  not  be  referred  to 
the  ProthoQotary,  to  strike  out  two  unnecsesaary  counts  m 
the  dedaration  in  this  eause,  which  contained  the  vtdebi- 
iatus  and  quantum  meruit  counts  for  work  and  labour 
performed  by  the  plaintiff  as  an  attorney  >  and  two  counts 
&r  work  Md  labour  generallyj  with  the  usual  money 
eounts.  The  learned  Serjeant  referred  to  Meeke  v.  0*- 
iade  (a),  and  QabM  ¥.  Ska$o  {b\  wi  Ae  autliorities  there 
citisdi  as  b^ing  eicpfesaly  in  poi»t. 

But  Mr*  Justiee  Buebouoh,  (Lord  Chief  Juatiee  BtU 
being  absent),  ofasenred,  that  the  wolAaa  was  more  vexa- 
tious than  the  declaration* 

The  learned  Serjeant,  therefore,  took 
nothing  by  his  motion. 


(a)  1  New  Rep.  289. 


(h)  d  Chit  299. 


Wedneidap^ 
JuM9Sd. 


Palmer  and  Others  v.  Pratt. 


A  bill  of  ex-    J.  I|l^  was  an  action  of  usMumpsit  brought  against  the  de- 
on^^SSm-  fendafit  on  a  policy  of  assurance,  subscribed  by  liim  Ibr 

void-  ttolfo^'  *^®  ®*^  ^^  ^^'-  '^^^  defendant  pleaded  tW  general  i*- 
where  in  order    sue,  ai^d  paid  15/.  into  Court  upon  the  count  for  money 

to  secure  ad-  , 

▼ancef  made  in  thif  ooantry  to  an  Emti  India  cvptain,  bilb  wera  drawn  by  him  on  the  agents  of 
the  plaintiifii  in  Imdia,  and  the  person  who  made  the  advance  indorsed  the  bills  to  the  plaintil& 
and  which  were  made  payable  thirty  days  after  the  arrival  of  die  ship  at  ddettUo,  and  were 
to  be  negotiated  on  the  fiuth  of  the  captain'a  consigning  goods  to  the  plainti  A'  agents,  to  doable 
the  amount  of  the  bills: — Held,  Jk»i,  that  the  plaintiA  had  no  insurable  intarett  in  the  bUby 
as  they  might  recover  from  the  borrower  in  this  country  in  case  the  vessel  did  not  arrive ;  and 
secondly  f  that  even  if  they  had  such  interest,  they  were  not  entitled  to  recover  upon  a  poficy  de- 
scrilnng  them  as  bills  of  exchange. 
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had  and  recieined,  that  befaig  the  premlutti  received  by       ^J^^ 
him. 

The  cause  came  on  to  be  tried  before  Lord  Chief  Jut^ 
tice  DaUas,  at  CmUdhutl,  at  the  Sitthigs  after  TriMty 
Term,  18S!2,  when  a  verdiict  was  foiuid  for  the  plahitift 
for  485/.  y  (being  the  remainder  of  the  sum  churned  in  this 
action),  subject  to  the  opinion  of  the  Court  on  the  follow- 
ing cHae:— 

The  policy  on  which  the  actioti  was  bhMighty  bore  datb 
the  290th  AngtMy  1818,  and  was  effected  for  and  on  ac- 
count of  (!he  plaintiffs. 

The  voyage  or  risk  was  by  the  policy  expressed  to  be 
''  at  and  from  lAmdon  to  all  or  any  ports  and  places  wheve- 
soever  and  whatsoever  eti  this  side,  at  and  beyond  the 
Cape  of  Odod  ^kp$,  and  ehiewhere  during  the  ship's  stay 
at  each  port  and  place,  and  on  all  services  vaoSk  her  safe 
arrival  at  Caleuiia,  upoil  any  kind  of  goods  atid  nerchan- 
dieed,  &c«  of  and  in  the  good  ship  or  vessel  called  the  Pd- 
tngwi!'  whereof  Oeitrge  B,  Keene  was  niaiteri  fct.:-^and 
the  insurance  Was  by  th^  pOlie^  deolared  to  be  "  on  two 
bills  of  exchange,**  vis* 

''  No.  S.     G.  B.  Keene  on  Crutienden  Sf  Mackil- 

lop,  of  CMcuiia £1500 

"  No,  4v      do.     600 

The  perSs  insured  against  were  those  commonly  enniiie* 
rated  in  policies  of  the  like  description ;  and  it  was  sub* 
scribed  by  the  defendant  at  a  premium  of  3/.  per  cent, 
.  The  circumstances  that  attended  the  insuranee  were  as 
follows: — Keene,  the  captain  of  the  Paragon,  had  pur- 
chased goods  on  his  own  account  as  an  adventure  for  the 
voyage,  and  these  goods  having  been  in  part  purchased 
by  n^eans'of  advances  made  to  him  by  Edmund  Aead,  (a 
ship  and  insurance  broker),  it  was  found  on  the  settle^ 
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ment  of  accounts  between  them  at  Gravesend,  before  the 
vessel  sailed,  that  the  captain  was  indebted  to  Read  in  the 
sum  of  2000/.  or  thereabouts. 

It  was  therefore  agreed  between  them,  that  if,  when 
Read  came  to  town,  he  could  negotiate  bills  for  about  what 
was  diie,  he  should  do  so. 

In  pursuance  of  this  object,  Read  applied  to  the  plain- 
tiffs, (merchants  in  lAmdon),  to  know  whether  they  would 
negotiate  bills  on  Calcutta  to  the  amount  required.  Their 
answer  was  in  the  affirmative,  viz.  that  they  would  nego*- 
tiate  one  set  for  1500/.  and  another  set  for  500/.  They 
required  Read's  indorsement  upon  the  bills,  and  which 
were  to  be  made  payable  to  him.  The  plaintiffs  in- 
structed him  to  have  them  drawn  payable  thirty  days  af- 
ter the  arrival  of  the  Paragon  at  Calcutta^  at  the  ex- 
change of  two  shillings  and  twopence  halfpenny  a  rupee, 
which  was  then  the  current  rate  of  exchange  between 
Londxm  and  Calcutta^  and  required  that  Keene  should 
consign  to  Crutteuden  and  Mackillap^  on  whom  the  bills 
were  to  be  drawn,  goods  to  about  double  the  amount  of 
the  sura  for  which  they  were  to  be  drawn,  to  place  them 
in  funds,  so  that  they  might  accept  the  bills.  The  plain- 
tiffs instructed  Read  to  effect  policies  on  the  bills,  and  to 
leave  uninsured  goods  to  the  amount  of  the  bills. 

The  captain  being  informed  *  of  the  nature  of  the  pro- 
posed transaction,  agreed  to  its  terms,  and  it  was  carried 
into  effect  as  follows: — The  captain  drew  the  two  bills 
stated  in  the  policy,  which  were  in  duplicate  and  of  the 
following  tenor : — 


^^''*  "*'  Exchange  its.  g4rf.  ^  Sicca  Rupee.  £S*I500. 
Exchange  for  13,584  S«*.  Rup".  14  A". 

London,  23th  Augusty  1818. 
''At  thirty  days  after  the  arrival  of  the  ship  Paragon,  at 
Calcutta,  pay  this  my  first  of  exchange,  second  and  third 
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not  paid,  to  the  order  of  Mr.  Edmund  Ileadf  thirteen  thou* 
sand  five  hundred  and  eighty-four  sicca  rupees,  fourteen 
annaS|  value  received,  which  place  to  account  of 

O.  B»  Keetie. 

'*  To  Messrs.  Crutienden  ^  Mackillop^ 

Calcutta. 
(Indorsed)  Edrmind  Redd'" 


"  ^^^  *•    Exchange  2s.  2^d  ^  Sicca  Rupee  £S««500. 
Exchange  for  4528  S~*  Rup*  5  A% 

Londm,  25th  August,  1818. 
''  At  thirty  days  after  the  arrival  of  the  ship  Paragon  at 
Calcutta,  pay  this  my  first  of  exchange  to  the  order  of  Mr. 
Edmund  Read,  four  thousand  five  hundred  and  twenty- 
eight  sicca  rupees,  five  annas,  value  received,  which  place 
to  account  of  ^  ^  ^^^^ 

''  To  Messrs.  Cmttenden  Sf  Mackillop, 

Calcutta. 

(Indorsed)  Edmund  ReadS 


Read  received  from  the  plaintiffs  the  2000/.  upon  the 
bills.  The  captain  shipped  on  board  the  vessel  to  the  or- 
der of  Cruttenden  and  Mackillop,  a  quantity  of  goods  ex- 
ceeding the  said  bills  in  value,  and  signed  bills  of  lading 
thereof  in  triplicate  to  Cruttenden  and  Mackillop. 

These  bills  of  lading  were  in  the  usual  form«  Read^  on 
behalf  of  the  plaintiffs,  then  proceeded  to  effect  the  poli-^ 
cy  in  question,  at  their  expence,  and  for  their  benefit. 

Before  the  defendant  subscribed  it,  he  was  informed  by 
Readj  that  the  insurance  was  on  biUs  payable  on  the  ar- 
rival of  the  Paragon,  and  that  it  was  better  than  on  goods, 
because  not  liable  to  average. 

It  was  left  to  Read  to  raise  the  money  in  the  best  way 
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I8g4.  he  could.  The  bilb  of  Iftdiiig  were  not  giyen  as  a  security 
to  the  plaiRtiffli^  but  to  Cruitmden  and  iUiBwMUbpy  who 
were  the  agents  of  the  pkintifib  in  India. 

The  ship  afterwards  sailed  on  her  voyage  with  die 
goods  and  one  set  of  the  bills  of  exchange  on  board. 
There  were  purposely  left  uninsured  on  board  of  the  ship, 
goods  of  the  captain  to  the  fiill  value  of  the  bills* 

The  ship  was  in  the  course  of  the  voyage  totally  lost, 
together  with  the  said  set  of  billsi  and  the  goods,  by  perils 
of  the  seas,  such  as  were  instired  against  by  the  poUcy ; 
and  neither  the  ship,  set  of  biHs,  nor  goods,  nor  Any  par^ 
thereof,  ever  arrived  at  €)Bdcuita,  nor  were  the  bills  or 
either  of  them  ever  accepted  or  paid* 

A  bill  broker  being  called  for  the  plaihtiffi,  who  was 
ateogethw  conversant  with  the  trade  to  the  East  HuUes^ 
statedi  that  in  the  course  of  such  trade,  it  is  an  object  to^ 
furnish  captains  with  funds  in  England  payable  in  Indian 
That  bills  are  made  paynble  on  the  contingency  of  the 
ship's  arrival,  generally  thirty  or  forty  days  after  arrival ; 
and  that  goods  to  the  amount  of  the  bills  remain  tuiinsur- 
ed«  That  the  drawer  of  the  bill  pays  at  an  exchange  to 
cover  the  expence  of  the  taker  of  the  bilVs  insuring;  and 
fhat  if  the  ship  does  not  arrivei  the  taker  has  to  recover 
the  money  in  England;  and  that  it  is  not  so  desirable 
for  him  as  a  regular  biQ  of  exchange.  Thkt  ha  would 
rather  take  a  biU  at  a  higher  rate  of  exchange,  if  the  bSl 
were  absolute.  That  this  jMractice  had  been  frequent  ftoni 
1810  or  1811 ;  that  he  (the  witness)  could  not  name  any 
instance  where  bills  were  so  drawuy  and  the  ship  had  nol 
arrived ;  that  the  consignment  was  to  induce  the  drawee 
to  accept  the  bilk.  That  the  object  of  drawmg  bills  in 
thb  manner  was  to  put  the  captains  and  offlteers  of  Ban 
India  ships  in  cash,  to  pay  for  their  invesiments«  Thai 
formerly  this  was  done  by  respondentia.  That  reipon^ 
dentia  still  continues;  and  that  some  prefer  one  mode,  and 
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aome  Ae  other.  That  biUs  ane  not  to  taken  mdeaa  where  .  tM4. 
Uie  dcaver  cairiea  out  gooda  or  haa  fVmda  hi  India*  That 
thi9  vftneaa  knew  of  no  inataitee  of  bSla  being  oo  taken, 
ixdeas  where  gooda  were  carried  out  to  India.  That  the 
gooda  are  consigned  to  the  person  on  whom  the  bills  are 
drawn ;  and  that  if  Ihe  gooda  are  kst,  and  the  ship  arrives^ 
the  billfl  &M  paid  (  but  if  the  goods  aifrfve  and  the  ship  h 
ioaty  the  bUla  are  not  paid  s  And  in  that  ease  the  holder  of 
the  bilk  haa  no  Vemedy  against  the  drawee. — The  Lord 
Chief  Justice  desired  the  Jury  to  consider  whether  the  ad«- 
vanoe  of  the  said  SOOOI.  was  made  on  the  contingency  of 
the  ship's  arriTal  at  Calcutta  f  and  the  Jury  found  that  it 
was  made  on  such  contingency. 

The  question  lor  the  o|^nion  of  the  Court  was^  whether 
under  these  ciroumstanoesy  the  pkintilrs  were  entitled  to 
sacover  upon  the  policy  ?  If  they  were,  the  verdict  was  to 
stand;  if  not|  a  nonsuit  was  to  be  entered. 

The  case  now  came  on  for  argument,  when  Mr*  Ser» 
jeant  Tadtfy  for  the  {daintiffs,  submitted  that  they  bad  an 
insurable  interest,  and  were  consequently  entitled  to  re<> 
cover;  and  althoi^h  it  might  be  said  that  they  had  no 
au^  intereaty  as  there  was  no  contingency  in  the  subject 
matter  of  the  insurance,  as  whether  the  ship  arrived  or 
not*  diey  were  entitled  to  recover  back  the  sum  advanced 
in  England^  yet  the  money  advanced  by  the  plaintiffs 
on  the  credit  of  Ae  bills  deal'ly  rested  on  a  Contin^ 
gency ;  and  in  case  of  the  fiBulure  of  the  ship's  arrival  at 
Cokuttm,  they  had  no  other  security  than  the  insurance. 

Again,  although  it  may  be  said  that  the  money  ndgfat 
have  been  lent  on  respandmUiaf  and  so  described  or  ex*- 
presaed  in  the  policy,  according  to  the  principle  kid 
down  in  Qlover  v.  Black  (o),  still  it  was  nof  a  loan  on 
goods  or  "  fffwt$^  to  bring  it  within  the  case  of  Qregory 

(4)  dBur.  IdM.  SLC.\Wa  W.  B1.4(te. 
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18g4>  V.  Christie  (a),  which  was  decided  dn  an  express  and  uni- 
form usage,  and  on  which  respondentia  interest  was  charg- 
ed* The  defendant  was  told,  before  he  subscribed  thepo- 
licy,  that  the  insurance  was  on  biOs  payable  on  the  arriv- 
al of  the  ship.  There  was  consequently  no  fraud,  and  the 
Jury  expressly  found  that  the  advance  made  by  the  plaintiffs 
was  on  a  contingency.  The  biUs  of  lading  were  not  giy^ 
as  a  security  to  the  plaintiffs,  but  belonged  to  Cruttenden 
and  MacAillop,  and  were  forwarded  to  them,  to  induce 
them  to  accept  the  bills  of  exchange^  and  if  the  ship  did 
not  arrive,  they  were  not  bound  to  accept;  and  the  plain- 
tiffs were  consequently  deprived  of  any  benefit  they  might 
have  acquired  from  such  acceptance. 

It  may  be  said,  however,  that  these  instruments  are  not 
biila  of  exchange,  because  they  are  only  payable  on  a  con- 
tingency; and  if  so,  that  they  are  improperly  described  as 
such  on  the  face  of  the  poUcy.  It  must  be  admitted  that 
they  were  not  payable  at  all  events,  but  only  after  the  ar- 
rival of  the  ship  at  Calcutta;  and  although,  strictly  speak- 
ing, they  cannot  be  considered  as  an  order  for  the  pay-  * 
m^nt  of  money,  according  to  the  usual  form  of  a  bill  of  ex- 
change, yet,  in  common  parlance  they  might  be  so  term- 
ed; and  it  was  at  all  events  sufficient  to  describe  them  as 
such  in  a  policy  of  insurance,  as  ib  is  only  necessary  in 
such  an  instrument  to  shew  the  interest  of  the  assured, 
and  thereby  inform  the  underwriter  for  what  he  undertakes 
to  insure.  Before  the  statute  of  jinne,  a  promissory  note 
was  not  a  negotiable  instrument,  but  still  it  might  be  de- 
scribed as  such  in  a  policy*  So,  if  there  be  an  agreement 
for  A  lease  determinable  on  the  life  of  A.  J}.,  and  it  is  stated 
in  the  policy  that  his  life  is  insured  on  a  lease,  it  matters 
not  whether  it  be  a  lease  or  not,  as  either  an  underlease  or 
even  an  agreement  for  a  lease  will  cover  such  an  insurance : — 
So,  if  alterations  or  additions  be  made  to  the  original  lease, 

(a)  Park  on  Insuraace,  6th  Edition,  page  14. 
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it  wodld  not  vitiate  the  insurance,  as  the  predse  nature  of  ^j^tr 
the  interest  need  not  be  set  out  in  the  policy*  If  a  factor 
has  a  lien  on  the  goods  of  his  principali  he  may  insure  it, 
by  insuring  the  goods  on  which  he  claims  the  Uen,  ac- 
cording to  the  case  of  Oodm  y.  The  London  Assurance 
Company  (a).  A  factor  is  not  the  owner,  but  merely  holds 
the  goods  as  a  security*  So  here,  the  plaintiff*  held  the 
bills  in  question  as  a  valuable  security,  and  which,  in 
general  or  popular  acceptation,  might  be  denominated  or 
treated  as  bills  of  exchange.  A  party  who  insures  the 
life  of  another,  derives  an  advantage  from  the  shortness 
of  the  continuance  of  such  life ;  so  here,  the  plaintiffs'  se» 
curity  would  have  been  better  in  case  of  the  arrival  of  the 
ship:  and  it  is  quite  clear  that  a  creditor  may  insure  the 
life  of  his  debtor.  Further,  the  instruments  in  question 
bear  the  form  of  bills  of  exchange,  and  are  so,  as  far  as  re- 
gards the  payment  of  money ;  and  the  only  difference  be- 
tween them  and  ordinary  bills  is,  that  an  indorsee  could 
not  have  maintained  an  action  in  his  own  name,  but  he 
might  have  sued  in  the  name  of  the  drawer:  and  although 
in  point  of  strictness  they  are  not  negotiable  iiistruments» 
they  are  still  valid,  and  as  far  as  regards  the  latter  may  be 
considered  in  the  nature  of  promissory  notes.  And  although 
it  may  be  said  that  they  ought  to  have  been  stamped  as 
agreements,  yet,  if  an  instrument  be  stamped  as  such, 
and  should  turn  out  to  amount  to  a  lease,  it  would  be  pro- 
perly described  as  an  agreement  in  a  policy ;  for  whether 
the  interest  be  legal  or  equitable,  if  it  be  described  gene- 
rally and  without  fraud,  it  is  sufficient,  or,  at  all  events,  it 
need  only  be  described  according  to  common  parlance 
and  the  general  intent  of  the  party.  If  so,  the  instru- 
ments in  question  were  properly  set  out  under  the  general 
description  of  bills  of  exchange,  and  more  particularly  so, 
as  it  was  proved  at  the  trial,  that  they  were  so  considered, 
according  to  practice  and  the  usual  course  of  trade. 

(«)  I  Bur.  489.  S.  C.  1  Sir  W.  Bl.  103. 
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Mr.  8ei}eimt  fFUde  for  Oft  ddLidant,  wat  rtoppedk  hf. 
the  Court:—  ) 

Lord  Chief  Justice  Bsst.-^I  sever  entertamed  tke 
dii^tesl  doubt  ia  thiA  catfe^  altbougii  I  am  extremdj  sof^ 
fj  tbfit  the  objeetiona  have  been  taken  by  the  diiltiiilMiit, 
aa  he  redeiired  a  high  preHttum,  and  the  nature  of  ths  ridb 
was  faDy  explained  to  him  befoite  he  subscribed  the  policy 
in  qfoeation.  But  we  mast  decide  aeeordmg  to  law«  Twa 
olag^tiMia  have  been  raised:  JFtr^l,  that  the  jdainitiffs  had 
90  iqauraUe  interert  $  and  secan^fy,  that  if  they  had,  they 
have  not  described  it  properly  in  the  policy.  Ftr^ty  they 
proposed  to  insure  billa  of  ei^change*  aild  the  instnunNita 
a;ra  so  described  in  tenaa  on  the  fk^ee  of  the  policy ;  th^y 
«uist  tbei«fore  be  taken  to  have  been  legal  inatnuMnts^ 
hut  as  they  are  set  out  in  the  case^  they  appear  to  be  not 
so»  asrthey  an  only  payable  onaocmtingencyy  via.  at  tfauty 
days  after  the  arrival  of  the  ship  at  Cadeutta;  so  that  i€ 
the  ship  did  not  arrive*  the  bills  would  never  be  paid%  Al«- 
though  one  set  of  the  biUs  only  was  lost  with  the  Pstro- 
goHf,  and  the  two  other  seta  might  have  been  sent  by  other 
shipBy  still  neither  of  them  were  payable  until  after  the 
amval  of  the  ship  in  question  at  Calcutta*  What  there-* 
fore  the  plaintiffs  proposed  to  insure  was*  not  bills  of  e^^ 
change,  but  a  right  to  obtain  mooey  in  case  of  tibe  arrival 
of  a  ship  at  a  certain  place,  and  such  instruments  have 
never  as  yet  been  made  the  subject  matter  of  an  insurance. 
They  cannot  be  treated  as  bilk  of  exchange,  but  are  mere 
waste  paper;  and  although  it  has  been  decided  that  a 
bill  may  be  accepted  upon  a  contingency ;  yet  it  cannot  be 
so  drawn,  as  it  would  tend  to  load  the  money  market  with 
instruments  that  would  afford  no  security  to  the  holder; 
and  if  a  bill  of  exchange  be  drawn  on  a  contingency,  it  is 
an  absolute  nullity.  Sitill  however,  it  has  been  said, 
that  these  instruments  are  valid  as  between  certain  par- 
ties, although  not  negotiable ;  and,  as  far  as  regarded  the 
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dra^rer,  might  be  considered  ttid  treated  as  prmmmtury 
notes ;  and  that  a  note  payable  on  such  a  contingeiiejr  aa 
Ae  present,  would  be  a  valid  and  good  note.  Bui  in 
Pearson  ¥•  Garrait  (a),  where  an  action  wae  brought  o»  a 
note,  by  which  the  defendant  prodiised  to  pay  the  phdnti£f 
sixty  guineas,  if  he,  (the  phdntiff),  should  be  married  with* 
in  ti^  months,  the  Court  incfined  against  the  nate,  be* 
cause  it  was  to  pay  money  on  a  mere  conlingeney^  and 
that  case  was  decided  before  the  statute  of  ^nne  was  pas»* 
ed.  And  in  Fmis  y,  Bond{b\  which  was  a  ease  since 
the  statute,  it  was  decided,  that  a  promissory  note  payable 
OB  a  contingency  was  void,  ereu  as  betw^n  the  eriginal 
parties.  The  instruments  in  question,  therefore,  must  be 
considered  as  mere,  waste  paper,  as  the  plaintiA  crndd'  ia 
no  event  have  recovered  on  them  as  bilh  of  exchange;  omI 
if  they  were  not  bills  of  exchange,  the  plaintiff^  have  lost 
nothing  by  them;  and  so  far  from  having  lost  money  of 
e^n  put  it  in  risk,  the  consideration  for  the  loan  being 
void,  they  may  recover  back  the  money  from  the  borrower 
in  an  action  for  money  had  and  received.  Although,  if 
the  biBs  had  arrived,  they  might  have  recovered  in  JtMot 
yet  if  diey  did  not,  they  had  stiB  a  right  to  recover  in  diis 
coantry,  aa  the  advances  were  made  on  a  consideration 
which  fiuled ;  and  although  they  might  recover  as  againat 
the  underwriters,  they  would  still  have  their  remody  against 
the  party  to  whom  the  money  was  advanced.  It  appears, 
by  the  testjjmony  of  the  biH  broker,  that  the  sum  advanced 
by  the  phtintift  was  recoverable  by  them  at  all'  events,  as 
he  stated,  that  if  the  goods  were  lost  and  the  ship  arrived 
the  bHls  would  be  paid,  but  that  if  the  goods  arrived  and  the 
ship  was  lost,  the  bills  would  not  be  paid ;  and  that  in  that 
case,  the  holder  of  the  bills  would  have  no  remedy  against  the 
drawer ;  and  if  so,  the  plaintiffs  would  be  entitled  to  recover 

(a)  Comb.  227.  S.  C.  4  Mod;         (6)  Bayley  on  Bills,  4th  edit. 
242.  ld»  n. 
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1824'  from  the  borrower  in  England,  in  an  action  for  money 
had  and  received  to  their  use  on  a  failure  of  consideration. 
There  was,  consequently,  no  insurable  interest,  because 
there  was  no  risk. 

But  secondly,  even  if  there  had  been  an  insurable  in- 
terest, the  plaintiffs  should  have  described   the  instru- 
ments in  question  by  their  proper  names  in  the  policy. 
They  are  there  set  out  as  bills  of  exchange,  but  they 
are  not  so.    The  loss  insured  against  is  not  against  bills 
of  exchange,  but  against  a  want  of  validity  in  bills.     Al- 
though it  has  been  said,  that  this  is  a  mere  technical  ob- 
jection, and  that  they  might  be  stated  as  bills  of  exchange 
in  common  parlance,  and  that,  at  all  events,  it  was  suffi- 
cient to  describe  them  as  such  in  a  policy ;  still  I  very  much 
doubt  it,  for  the  undervnriter  might  say,  that  he  thought 
he  was  insuring  good  bills ;  whereas,  the  instruments  in 
question  had  not  even  the  character  of  a  bill,  the  form 
and  substance  of  which  must  be  inseparably  connected 
together.     It  has  been  further  said,  that  if  an  insur- 
ance be  made  on  a  lease  determinable  on  the  life  of  the 
party,  it  will  cover  an  under-lease,  and  that  a  factor  may  in- 
sure his  lien  by  insuring  the  goods  on  which  he  claims  it. 
But  those  are  things  well  known  and  of  general  occur- 
rence; and  the  practice  in^question  is  of  recent  introd  ac- 
tion, and  appears  not  to  have  existed  before  1810  or  1811 ; 
so  -that  common  parlance  appears  to  be  quite  out  of  the 
question.  In  Gregory  v.  Christie,  an  insurance  was  effected 
on  behalf  of  the  captain  of  an  East  Indiaman,  on  ''goods, 
specie  and  effects,''  on  board  his  ship,  and  the  plaintiff 
claimed  to  recover  money  which  he  had  expended  for  the 
use  of  the  ship,  and  for  which  he  charged  respondentia  in- 
terest J  and  it  was  proved  by  several  East  India  captains,  that 
^is  kind  of  interest  was  always  insured  under  the  denomi- 
nation of  "  goods,  specie  and  effects : "  and  the  Court  held, 
that,  under  this  express  usage*  the  plaintiff  was  entitled  to 
recover.     The  word  "effects"'  may  be  used  in  a  general 
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ai)d  extensive  sense,  and  might  have  embraced  the  inter* 
est  in  question.  It  has  been  said,  that  this  may  be  as- 
similated to  a  case  where  a  party  insures  the  life  of  ano- 
ther,  but  it  appears  to  me  to  be  by  no  means  connected  with 
the  question ;  and  there  is  no  instance  to  be  found  where  a 
lease  or  under-lease  has  been  set  out  in  a  policy  on  an  insur- 
ance for  life,  as  all  that  is  necessary  to  be  done,  is  to  ihsurb 
the  life  of  the  particular  party.  On  the  whole,  therefore,  I 
am  of  opinion,  that  the  property  in  question  was  never  in 
peril,  as  the  plainti£&  had  their  remedy  against  the  bor- 
rower in  this  country  in  case  of  the  loss  of  the  ship;  but  I 
regret  to  be  compelled  to  come  to  this  decision,  as  all 
transactions  relative  to  insurance  ought  to  be  conducted 
uberrimAjide;  but  as  the  present  practice  has  grown  up 
within  the  last  twelve  or  fourteen  years,  the  parties  who 
engage  in  it  must  take  the  consequence.  It  appears,  that 
the  object  of  drawing  bills  of  this  description,  is  to  'put 
the  captains  of  East  India  ships  in  cash  to  pay  for  their 
investments;  and  there  are  other  modes  of  doing  it 
without  having  recourse  to  this  expedient,  viz,  either  by 
respondentia,  or  consigning  the  goods  to  a  third  person  in 
India,  and  indorsing  the  bills  of  lading  to  him.  I  therefore 
think  that  the  plaintiffs  are  not  entitled  to  recover  on  the 
policy  in  question. 

Mr.  Justice  Park. — I  am  of  opinion  that  the  plaintiffs 
had  no  insurable  interest,  although  I  was  at  first  inclined 
to  think  otherwise;  but  the  ground  on  which  I  found  my 
opinion  is,  that  there  is  no  event  by  which  they  could  have 
sustained  a  loss.  It  is  true,  the  Jury  have  found  that 
the  advance  was  made  on  the  contingency  of  the  ship's 
arrival  at  Ctdcutta;  but  it  was  proved  at  the  trial  by  a 
witness  fully  conversant  with  the  practice  in  question,  that 
if  the  ship  were  lost,  the  bills  would  not  be  paid,  although 
the  goods  arrived,  and  that,  in  such  case,  the  holder  of 
the  bills  had  no  remedy  against  the  drawer;   aind  it  is 
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quite  dear,  that  if  the  hills  were  not  paid  in  Indian  the 
plaintifis  were,  under  the  circumstances,  entitled  to  re- 
cover back  their  money  from  the  borrower  in  England. 
Besides,  if  the  money  had  beenadTanced  on  a  contingen- 
cy, the  plaintiffs  might  not  have  confined  themselves  to 
charging  the  common  legal  interest;  as  in  cases  of  re$ptm^ 
dentia  or  bottomry,  where  the  thing  is  at  hazard,  they 
might  stipulate  for  and  receive  the  high  rate  of  interest 
which  is  usually  payable  in  such  cases ;  and  here  it  ap- 
pears, that  the  plaintiffs  only  charged  the  current  rate  of 
exdiange  between  Zxmdon  and  Cakutta^  although  it  has 
been  contended,  that  the  advance  was  made  on  a  con- 
tiogency.  It  is  true^  that  this  is  not  an  insurance  on  ship 
or  goods; — and  the  case  of  Qodin  v.  TkcLonden  Bx^ 
ehmige^  shews  that  a  party  who  has  only  a  special  interest 
in  goods,  may  recover  in  respect  of  such  interest  on  a  ge- 
neral insurance*  Still,  however,  the  subject  matter  of 
such  insurance  must  be  particulariy  expressed,  and  ap* 
pear  with  sufficient  certainty  on  the  face  of  the  policy,  and 
that  has  not  been  done  in  the  present  instance.  The  statute 
19  Geo.  2,  c«  37,  was  passed  to  prevent  wagering  pdicies, 
and  although  a  policy  is  but  a  vague  and  indefinite  instru- 
ment, still  the  subject-matter  of  the  insurance  must  be 
properly  described ;  and  the  practice  of  insuring  instru- 
ments of  this  description  is  of  a  novel  date,  and  it  is  the 
duty  o{  the  Court  to  restrain  such  novelties.  Since  the 
passing  of  that  statute,  freight  may  be  insured  if  it  be  so 
expressed  in  the  policy.  So,  goods  may  be  denoted  as 
linen^  but  it  must  appear  that  the  insurance  effected  is  a 
valid  insurance.  And,  as  here  it  appears  that  the  sum  ad- 
vanced by  the  plaintiffs  was  never  in  hazard,  as  they  had 
a  right  to  recover  in  England^  although  the  ship  were 
lost.  But  even  supposing  that  they  had  an  insurable  in- 
terest, it  is  not  truly  described  in  the  policy;  and  the  in- 
struments in  question  should  have  been  so  set  out  as  to 
enable  the  Court  to  see  the  nature  of  the  interest;  and  as 
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they  are  not  bills  of  exchange,  they  must  be  considered       w^ 
as  mere  waste  paper;  and  the  plaintiffs,  therefore,  cannot 
be  entitled  to  recover. 

Mr.  Justice  Burrough. — ^The  only  point  is,  whether 
ihe  instruments  in  question  are  bills  of  exchange?  I  am 
clearly  of  opinion  that  they  are  not ;  and,  therefore,  that 
the  plaintiffs  cannot  recover  on  this  policy.  New  modes 
of  expression  ought  not  to  be  introduced  in  policies  of  in- 
surance; and  although  they  are  framed  and  drawn  in  a 
vague  and  indefinite  manner,  yet  they  are  most  useful  in- 
struments, but  still  ought  to  be  restricted  to  the  accus- 
tomed and  received  form.  The  word  *' freight**  b  fre- 
quently introduced  in  the  margin,  and  if  it  be  done  be- 
fore execution,  it  becomes  part  of  the  instrument,  but  not 
if  it  be  inserted  afterwards.  So,  in  deeds  or  other  in- 
struments, as  a  lease  or  an  agreement  for  a  lease,  altera- 
tions or  additions  may  be  made,  or  memorandums  indorsed 
upon  them.  But  that  does  not  appear  to  me  to  apply  to 
the  present  case,  as  it  is  quite  cleiar,  that  the  instruments 
in  question  are  not  described  in  the  policy  as  they  ought 
to  have  been,  and  if  they  are  not  bills  of  exchange,  they 
amount  to  nothing,  but  must  be  considered  as  mere  waste 
paper.  I,  however,  ground  ray  opinion  on  the  circum- 
stance, that  they  are  improperly  set  out  in  the  policy, 
which  ought  to  be  confined  to  its  old  and  well  known 
form ;  and  we  ought  to  guard  against  the  introduction  of 
novelties,  or,  if  I  may  be  allowed  the  expression,  new  con- 
trivances. 

Judgment  of  Nonsuit. 
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June  ^rd.  Staniford  v,  SINCLAIR  and  two  Others. 

Ad  avowry  in  J.  HIS  was  an  action  of  replevin  for  taking  the  pkuntiff's 

refe^dLu  u'  cattle,  goods  and  chattels,  on  the  Ist  jitigusi,  1823/  in  a 

^<^'?"  ?h  ^'  ^^^^^  place  and  dwelling  house,  called  Chickenden  Court 

pUiodff  for  all  FoTmj  in  the  County  of  Oxford*    The  defendants,  as  exe- 

whichUie renf  cutors  of  one  TAonuu  FroBer^  deceased,  avowed  the  tak- 

d^  *Mdfr!^  ^"8  of  the  said  cattle,  goods  and  chattels,  in  the  said  place 

thence  until  and  jn  which,  &c.  and  justlv,  &c  X — ^because  they  said  that 

atthetimewhen  .                  *        </^                                           it 

&c.,  and  until  the  plaintiff  for  a  long  time,  to  urity  for  all  the  time  duriqg 

of  T^^F,,  held  which  the  rent  thereinafter  mentioned,  was  accruing  due, 

the  place  in  hq^  iiom  thcucc  uutil  and  at  the  time  when,  &c.  and  until 

which,  &c.,  ai 

tenant  to  T.  F.  and  at  the  time  of  the  death  of  the  said  Thomas  PraMty 

under  a  demiae  thereinafter  mentioned,  held  and  enjoyed  the  said  place  in 

Tytiri^  ^t,**  which,  &c.  with  the  appurtenances,  as  tenant  thereof  to  Fra- 

payable  quarter-  ^^  in  the  lifc-timc  of  him,  Froscr.  by  virtue  of  a  certain  de- 

ly,  and  because  '                                                9                 9    j 

two  years'  rent  misc  thereof  to  the  plaintiff  theretofore  made,  at  the  yearly 

pialntiTto  T.F.^  ^"^  ^f  190/.  payable  quarterly,  and  that  because  the  sum  of 

in  his  lifetime,  347/^  g,^  J  j^  ^1,^  balance  of  the  rent  aforesaid,  for  the  space 

remained  unpaid  '                     ^ 

to  him  in  his  of  two  years,  (due  and  payable  by  the  plaintiff  to  Fraser, 

executors  since  in  his  life-time  and  at  the  time  of  his  death,  and  who  on  the 

SJLt'i'*^^^^^^  12th  March,  18i83,  died,  having  first  made  his  wUl,  and 

plaintiff  remain-  thereby  Constituted  and  appointed  the  defendants  execut- 
ed in  possession  ^                        ^                '  * 

of  the  place  in  ors  thereof),  ic<smained  and  continued  in  arrcar  and  unpaid 

which,  &c.  from  -,                      -i          1           .  1     •             in                     in 

the  death  of  T.  to  troser,  and  at  the  said  time  when^  &c.  was  wholly  un» 

whVn"&c.!lhT  paid  either  to  Fraser  in  his  life-time,  or  to  the  defend- 

defendants  as  9sAz,  as  such  cxccutors,  sincc  his  death ;  and  because  the 

executors  of  ^'  ,   .     .«, 

F.,  well  avowed'  plaintin  Stayed  and  remained  in  possession  of  the  said  place 

— HddTfn^.  in  which,  &c.  continually  from  and  after  the  death  of /Vo- 

«ai  demurrer,  ^^  until  and  at  the  said  time  when,  &c. : — the  defendants, 

that  such  avow-  j                                                  y 

ry  was  sufficient  as  cxccutors  of  Fraser^  well  avowed  the  taking  of  the  said 

terms  of  the  sta-  Cattle,  &c.  for  and  in  the  name  of  a  distress  for  the  rent 

tutn,  ^n  Oeo.^  ^  j^  arrear  and   unpaid  as  aforesaid,    and  which  still 

*  52  ^^  ®'  remained  due  and  unpaid* . 

e.  37,  s.  1.  *^ 

There  was  a  second  avowry  in  whicl^the  defendants  avow- 
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ed  the  taking,  because  they  said  that  the  plaintiff  for  all  the  1824 
time  during  which  the  rent  thereinafter  mentioned  was  ac-  stamivord 
cruing  due,  and  from  thence  until  and  at  the  time  when,  &c.  sikclair. 
held  and  enjoyed  the  said  place  in  which,  &c«  as  tenant  there- 
of to  the  defendants  by  virtue  of  a  certain  demise  thereof  to 
the  plaintiff  theretofore  made,  at  the  yearly  rent  of  190/* 
payable  quarterly,  and  that  because  the  sum  of  liSL  4f .  3d. 
of  the  rent  aforesaid,  for  the  space  of  three  quarters  of  a 
year,  due  and  payable  by  the  plaintiff  to  the  defendants, 
remained  in  arreur  and  unpaid  to  them,  and  at  the  said 
time  when,  &c.  was  wholly  unpaid  to  them,  and  that  be* 
cause  the  plaintiff  remained  in  possession  of  the  said  place 
in  which)  &c.  until  and  at  the  time  when,  &c.  the  defend- 
ants well  avowed  the  taking  of  the  said  cattle,  &c.  for  and 
in  the  name  of  a  distress  for  the  rent  so  in  arrear  and  un- 
paid, and  which  still  remained  due. 

The  plaintiff  demurred  generally  to  the  first  avowry, 
and  entered  a  nolle  prosequi  to  the  second.  The  defend- 
ants joined  in  demurrer. 

The  cause  now  came  on  for  argument,  when  Mr.  Ser- 
jeant Taddy  in  support  of  the  demurrer,  submitted  that 
the  first  avowry  could  not  be  supported,  as  it  was'  not 
therein  alleged  that  the  plaintiff  held  the  premises  as 
tenant  to  the  defendants,  but  only  to  their  testator  in  his 
life-time,  and  imtil  the  time  of  his  death.  At  common  law, 
a  distress  for  rent  could  only  be  made  during  the  conti- 
nuance of  the  demise :  here,  however,  it  appears  on  the 
face  of  the  avowry,  that  the  distress  was  made  subsequent- ' 
ly,  and  it  is  not  stated  that  the  plaintiff  continued  to  hold 
the  premises  as  tenant  to  the  defendants  after  the  death 
of  Firaser,  but  only  that  he  held  as  tenant  to  him  until  the 
time  of  his  decease.  It  must  therefore  be  assumed,  that  he 
did  not  hold  as  tenant  after  that  time ;  and  more  particu- 
larly so,  as  it  is  not  averred  that  he  afterwards  continued 
in  possession  as  such  tenant;  and  although  it  is  alleged. 
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Sinclair. 


that  the  plaintiff  remained  in  possession,  yet  a  mere  pos- 
session will  not  of  itself  authorise  a  distress,  as  there  must 
b^  a  privity  existing  between  the  occupier  and  party  dis- 
training at  the  time  of  the  distress.  Although  the  sixth 
section  of  the  statute  8  Atme,  c.  14  (a),  recites  the  in- 
convenience that  no  distress  could  be  made  on  tenants 
for  years,  or  at  will,  after  the  determinadon  of  their  leases, 
yet  the  seventh  section  provides,  that  such  distress  must 
be  made  within  the  space  of  six  calendar  months  after  the 
determination  of  such  lease,  and  during  the  continuance  of 
such  landlord's  title  or  interest,  and  during  the  possession  of 
the  tenant  ft*om  whom  such  arrears  became  due*.  That  sta- 
tute shews  what  the  common  law  previously  Was ;  and  the 
mere  fact  of  a  tenant's  remaining  in  possession,  was  not 
sufficient  ta  have  enabled  a  landlord  to  distrain,  for  if  it 
had,  that  statute  would  not  have  been  passed.  Here, 
however,  the  relation  of  landlord  and  tenant  does  not  ap- 
pear by  the  avowry  to  have  existed  between  the  avowants 
and  plaintiff  at  the  time  of  the  distress ;  neither  is  it 
alleged,  that  the  plaintiff  held  under  the  defendants,  as 
the  executors  of /^ra«er,  their  testator.  The  statute  11 
Geo.  2,  c.  19,8,22  (jb),  applies  only  to  cases  whbre  plain- 
tiffs in  replevin  hold  premises  as  tenants  to  the  avowants  or 
defendants,  and  not  under  their  personal  representatives, 
and  here  it  is  not  averred  that  the  plaintiff  held  under  the 


(a)  By  wluch,  after  redting 
that  tenants  pur  auter  vie  and 
lessees  for  years,  or  at  will^  fre- 
quently hold  OT^  the  tenements 
to  them  demised,  after  the  de- 
termination of  such  leases;  and 
that  after  the  determination  of 
such  or  any  other  leases,  no  dis- 
tress could  by  law  be  made  for 
any  arrears  of  rent  that  grew  due 
on  such  respective  leases  before 
the  determination  thereof;  It 
was  enacted,  *'  that  it  should  and 


might  be  lawful,  for  [any  person 
or  persons,  having  any  rent  in 
arrear,  or  due  upon  any  lease  for 
life  or  lives,  or  for  years,  or  at 
will,  ended  or  determined,  to  dis- 
train for  such  arrears,  after  the 
determination  of  the  said  respec- 
tive leases,  in  the  same  manner 
as  they  might  have  done,  if  sudi 
lease  or  leases  had  not  been  end- 
ed or  determined." 

(&)  See  that  section,  mtte,  p. 
135. 
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defendants,  but  merely  tliat  he  held  as  tenant  to  Fraur         18SH- 
until  and  at  the  time  of  his  death.     The  first  section  of     Stamiford 
the  statute  33  Hen.  8,  c.  37  (a),  cannot  be  called  in  aid      simclair. 
of  the  present  avowry,  as  it  only  applies  to  a  freehold  of 
inheritance,  and  it  does  not  appear  that  the  testator  was 
seised  of  any  estate  of  freehold  in  the  premises  &r  the 
rent  of  which  the  distress  in  question  was  made. 

Mr*  Serjeant  PeaAe,  contra. — Although  the  avowry 
Bi^t  have  been  more  explicit  in  terms,  yet  it  is  good  on 
general  demurrer,  and  sufficient  within  the  terms  of  the  sta- 
tutes 11  Geo.  3,  c.  19,  s.  22,  and  32  Hen.  8,  c.  37,  s.  1.  It 
must  be  presumed  that  the  testator  was  seised  in  fee,  aa  no* 
thingisaUegedtothe  contrary;  and,  consequently,  his  inter- 
est passed  to  the  defendants  as  his  executors,  and  they  have 
therefore  a  right  to  distrain  imder  the  latter  statute*  If  a  per- 
son seised  of  premises  m  fee  demise  them  to  another  as  ten- 
ant from  year  to  year,  and  the  latter  continues  in  possession- 
after  the  death  of  the  lessor,  it  is  quite  clear  that  his  exe- 
cutors have  a  remedy  by  distress  for  the  recovery  of  rent 
which  accrued  due  during  his  life-time*  The  status  1 1 
Geo*  2,  c«  19,  s.  22,  enacts,  that  aU  defendants  in  replevin 
may  avow  generally,  that  the  plaintiff  eiijoyed  the  lands  or 
premises  at  a  certain  rent,  under  a  demise,  during  the  time 
wherein  the  rent  distrained  for  incurred,  which  rent 
was  then  and  still  remains  due*  Here,  therefore,  the 
avowry  falls  expressly  within  the  terips  of  that  section,  as 
it  is  averred  that  the  plaintiff*  held  under  Eraser ,  the  tes- 
tator, until  the  time  of  his  death,  and  that  the  rent  re- 
mained due  and  unpaid  to  him»  or  the  defendants,  as  his 
executors. 

But  die  avowry  is  sufficient  independently  of  that  sta- 
tute,  for  in  order  to  shew  the  privity  that  existed  between 
the  plaintiff  and  avowamtSt  it  was  sufficient  for  them  to  B<ate» 
that  the  former  continued  in  possession  of  the  premises 

(c)  See  tbat  aection  2  B.  Moore,  52« 
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}^^'       after  the  death  of  their  testator,  and  which  of  itself  gave 
Stamford     them  a  right  of  distress.     And  in  Pawel  v.  KiUi€k{a)j 
SUICI.AIB.      where  in  trespass  for  entering  the  pUdntiff's  house,  and 
carrying  avay  his  goods,  upon  not  guilty,  the  defendant 
gave  in  evidence  that  he  was  executor  of  ^.,  who  was  the 
plaintiff's  landlord  o{  the  house,  and  that  he  distrained  for 
rent  due  to  his  testator  at  the  time  of  his  death;  it  was 
objected  for  the  plaintiff  that  an  executor  was  empowered 
to  distrain  only  by  virtue  of  the  stat.  82  Hen.  8,  c»  37,  and 
that  that  statute  extended  to  the  executors  and  adminis^ 
trators.  of  those  persons  only,  to  whom  rent«aervices,  rent- 
charges,  rent*seck,  or  fee-farms  were  due,  and  that  the 
present  case  did  not  fall  within  either  of  those  descrip** 
tions.    But  Chief  Justice  Lee  overruled  the  objection,  and 
said,  '^  this  was  a  rent-service,  the  testator  being  in  his 
life-time  seised  in  fee,  and  the  plaintiff  holding  und^r  a 
tenure  which  implied  fealty.    That  case,  therefore,  goes 
the  whole  length  of  this,  and  as  the  plaintiff  has  only  de- 
murred generally  to  the  avowry,  it  must  be  presumed  that- 
the  testator  was  seised  of  the  premises  in  fee.     The  case 
of  Renvin  v.  WcUkm^  was  decided  before  the  statute  11' 
Oeom  2,  was  passed,  and  the  terms  of  the  pleadings  are 
not  set  out  in  the  valuable  treatise  in  which  it  is  to  be 
found  (b).    Lord  Coke  says  (c),  that  the  statute  S2  Men. 
8,  bad  been  well  and  beneficially  expounded.     And  in' 
Hooly,  BeU(d),  the  Court  siud,  that  the  act  was  are* 
medial  law,  and  extended  to  the  executors  of  all  tenants* 
for  life."    Although  it  has  been  said,  that  the  statute  8 
Anme,  c.  14,  does  not  apply  unless  the  title  of  the  same  land- 
lord, and  possession  by  the  same  tenant  continues ;  yet  here,^ 
if  the  plaintiff  once  held  as  tenant  of  the  premises  from< 
year  to  year,  it  was  incumbent  on  him  to  have  shewn  when 
his  tenancy  expired,  and  if  there  were  any  doubt  as  to . 
the  title,  he  should  have  pleaded  it  in  bar* 


(a)  1  Selw.  N.  P.  4th  Edit.  645.         (e)  Co.  Lit  162  (a). 
(6)  Id.  ibid.  {d)  1  Ld.  Raym.  17a 
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[The  Court  referred  to  the  case  of  Martin  v.  Burton  (d)        18S^ 
as  being  decisive  of  the  present,  where  it  was  determined,     STAMiFOEb 
that  a  cognizance  by  a  defendant,  as  bailiff  of  an  execu-      sinclaii* 
triz,  under  the  statute  3S  Hen,  8,  for  arrears  of  rent  which 
had  Hicurred  during  the  life-time  of  the  testator,  need  not 
set  out  the  title  of  the  testator,  or  shew  that  the  executrix 
was  entitled  to  distrain  under  that  statute;  and  Mr.  Jus- 
tice iZtcAaribofi  there  observed  (b),  "  the  question  as  to 
title  should  have  been  rained  by  a  plea  in  bar*"] 

Mr.  Serjeant  Taddg  in  reply,  contended,  that  as  the  avow- 
ry in  question  does  not  shew  any  privity  between  the  plain- 
tiff and  defendants,  it  not  being  averred  that  he  continued 
to  hold  the  j^remises  as  tenant  to  them  after  the  death  of 
FroMT^  a  tenancy  could  not  be  implied ;  and  that  the  mere 
allegation  that  the  plaintiff  remained  in  possession  from  the 
death  of  Fraser  until  the  time  of  the  distress,  was  not  of 
itself  sufficient  to  support  the  avowry.  The  case  of  Mar- 
tin  V.  Burton  is  distinguishable  from  the  present,  as  there 
the  question  arose  after  verdict,  and  it  was  therefore  fair 
to  presume,  that  the  testator  was  seised  in  fee. 

Lord  Chief  Justice  Best. — I  certainly  was  at  first  some-, 
what  aUrmed  at  the  argument  of  my  brother  Taddy,  but  I 
had  not  then  seen  the  case  of  Martin  v.  Burton;  and  if  his 
argument  could  have  prevailed,!  should  have  wished  the  im- 
mediate interference  of  the  legislature ; — as  the  executors  of 
a  lessor,  who  had  died  seised  of  a  freehold  rent,  would  have 
no  remedy  for  arrears  accruing  in  the  testator's  life-time. 
But  I  am  of  opinion,  that  the  answers  given  to  thb  demurrer 
by  my  brother  Peake,  are  satisfactory  and  conclusive;  and 
that  the  defendants,  as  avowants,  have  done  all  which  the 
statute  11  Geo.  2,  requires;  and  if  so,  they  are  entitled  to 
judgment.  The  statute  of  Anne  is  entirely  out  of  the  ques- 
tion, for,  since  the  statute  of  Geo.  S,  all  a  defendant  in  re- 

(a)  3  B.  Moore,  608.  (6)  Id.  611. 
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jy^'       pl^^  need  do,  is  to  set  out  as  much  on  the  record  as 
Staniford     that  statute  requires ;  and  if  the  plaintiff  in  this  case  had 
siHOLAiR.      ai^y  matter  to  bring  forward  in  answer,  or  by  way  of  objec- 
tion to  the  defendant's  title,  heahould  have  pleaded  it  in  bar. 
The  2Sd  section  of  the  statute  11  Oeo.  2,  enacts, "  that  il 
shall  be  lawful  for  all  defendants  in  replevin,  to  avow  or  make 
cogniisance  generally,  that  the  plaintiff  in  replevin,  or  other 
tenant  of  the  lands  and  tenements,  whereon  sudi  distress 
was  made,  enjoyed  the  same  under  a  grant  or  demise,  al 
such  a  certain  rent,  during  the  time  wherein  the  rent  dis- 
trained for  incurred,  which  rent  was  then  and  still  remains 
due."*— That  has  been  done  in  this  case,  as  the  defendants 
have  shewn  that  the  plaintiff  was  in  possession,  and  that 
the  rent  was  due  and  remained  unpidd.    The  statute  then 
goes  on  to  state,  "  without  further  setting  forth  the  grant, 
tenure,  demise  or  title  of  such  landlord  or  lessor,  any  laW' 
or  usage  to  the  contrary  notwithstanding;" — and  yet, 
in  the  very  teeth  of  these  words,  it  has  been  contended 
for  the  plaintiff,  that  the  defendants,  as  avowuits,  ought 
to  have  set  forth  their  title,  and  shewed  that  there  was  a 
continuing  interest  in  them  as  landlords.     But  I  am  clearly 
of  opinion  that  they  have  brought  themselves  within  the 
words  and  meaning  of  the  statute ;  and,  consequently,  that 
they  are  entitled  to  judgment. — But  it  has  been  contended 
by  my  brother  Peake,  that  the  defendants  are  entitled  to 
it,  independently  of  that  statute,  as  their  testator  was  the 
owner  of  the  property,  in  respect  of  which  the  distress 
was  made,  and  that  unless  the  contrary  was  alleged,  it  must 
be  taken  that  he  was  the  own^r  in  fee,  and  that  if  not,  the 
plaintiff  should,  at  all  events,  have  shewn  that  he  had  a 
narrower  or  more  limited  interest*    To  which  it  has  been 
answered,  that  the  avowry  is  not  sufficient,  or  within 
the  terms  of  the  first  section  of  the  statute  92  Hen.  8,  c. 
37,  as  tliat  statute  applies  only  to  the  representatives  of 
tenants  in  fee  of  rent-services,  rent^harges,  rent-seeks,  and 
fee-farms,  but  it  must  be  admitted  on  all  hands,  that  if  this 
is  a  case  within  that  statute,  the  interest  of  the  landlord  need 
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not  be  shewn,  or  set  out  in  the  avowry  under  it ;  and  I  am  ,J^<^, 
not  disposed  to  narrow  the  construction  which  that  statute  STikiriFORO 
is  entitled  to  receive.  Payment  of  rent  is  in  effect  rent-ser-  sinclaiil 
vice,  as  the  money  received  is  in  lieu  of  sel^viK^es  by  a  person 
who  might  have  an  interest  in  the  premises :  and  the  case  of 
Powel  y.  KUHek  has  expressly  decided,  that  rent-servioe 
embraces  a  tenancy  similar  to  the  present,  and  that  a  lease 
jfbr  years  was  within  the  meaning  of  the  statute.  But  it 
has  been  said,  that  there  is  a  decision  to  the  contrary; 
and  where  there  are  conflicting  cases,  the  consequences 
must  be  looked  at;  and  it  would  be  highly  prejudicial  if 
the  decision  in  Powel  v.  Killick  should  be  now  overtuvti- 
ed,  and  I  shall  therefore  act  on  it,  although  it  may  not  be 
considered  as  a  decisive  authority.  Mr.  Selwyn,  after  setting 
out  the  case  of  Sefitinv.fFatkin  in  the  text,  refers  to  Potoei 
V.  Killick  in  a  note  as  being  a  later  authority,  the  first  ap- 
pearing to  have  been  decided  in  the  5th  and  the  latter  in  the 
25th  Geo.2'j  and  in  the  former  it  is  merely  stated,  Ihat  th^ 
Court  seemed  to  be  of  opinion,  that  the  statute  only  gave 
a  remedy  by  way  of  distress  for  rents  of  freehold.  The  ba- 
lance of  authority,  therefore^  is  clearly  in  favour  of  the  de- 
fendants. Besides,  it  is  an  established  rule,  that  where  a 
statute  is  remedial,  the  Court  will  put  a  liberal  construc- 
tion upoii  it,  and  endeavour  to  bring  all  cases  within  the 
scope  of  the  mischief  intended  to  be  provided  against,  or, 
in  other  terms,  to  suppress  the  mischief,  and  advance  the 
remedy;  and  if  it  were  otherwise,  the  defendatits  in  this 
case,  although  entitled  to  the  rent  due  from  the  plaintiff' 
to  thehr  testator,  would  be  deprived  of  their  remedy,  and 
which  would  be  contrary  to  reason  and  justice. 

Mr.  Justice  Park. — The  case  of  Menvin  v.  Wdtkin 
was  decided  previously  to  the  passing  of  the  statute  1 1 
Geo.  2;  and  Powel  v.  Killick  was  brought  under  the  con- 
sideration of  the  Court  in  Meriion  v.  GHb€e{a),  which  lat- 

(a)  2  B.  Moore,  53. 
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ter  case  was  afterwards  confirmed  in  Martin  v.  Bwrtcn  {a), 
and  both  these  decisions  are  expressly  in  point  for  the  de- 
fendants.    And  I  concur  in  the  opinion  expressed  by  Mr. 
Justice  Richardson  in  the  latter  case,  that  **  the  question 
as  to  title  should  have  been  raised  by  a  plea  in  bar."    And 
in  the  subsequent  case  of  lingham  y.  frarren{b),  where, 
to  an  avowry  by  executors  for  rent  due  in  the  life-time  of 
their  testator,  a  plea  in  bar  that  the  testator  took,  as  a  dis- 
tress for  the  same  rent,  goods  of  sufficient  value  to  satisfy  such 
rent  and  the  costs  of  taking  the  distress,  was  held  to  be  in- 
sufficient, as  it  should  have  shewn  that  such  distress  pro-, 
duced  a  satisfaction  of  the  rent.    And  Mr.  Justice  J?tcA- 
ardson  there  said  (c),  ^'  the  avowry  is  good  on  the  fiice  of 
it,  as  it  is  therein  alleged  that  rent  was  due  from  the  plain- 
tiff to  the  testator,  as  well  as  to  the  defendants  as  his  exe- 
cutors.   That,  therefore,  was  sufficient  to  give  them  a 
chattel  interest,  and  their  testator  must  be  presumed  to  have 
an  estate  in  fee  until  the  contrary  appears,  and  it  was  not 
incumbent  on  them  to  set  forth  his  interest  in  the  avowry. 
The  answer  to  it  by  the  plaintiff  in  his  plea  in  bar,  is  mere- 
ly that  the  testator  levied  a  sufficient  distriess  for  the  same 
rent;  that  alone  is  insufficient,  for  he  ought  to  have  an- 
swered the  avowry  in  toto^  and  shewn  that  the  rent  was 
fully  satisfied  by  such  distress."    I  am  therefore  of  opinion 
that  the  defendants  are  entitled  to  judgment. 

^  Mr.  Justice  Burrough.— I  have  looked  at  this  avowry 
with  the  greatest  care,  and. see  no  valid  or  legal  objection 
to  it.  The  case  of  Powel  v.  Killick  was  decided  by  Lord 
Chief  Justice  Lee^  who  was  a  most  eminent  lawyer,  and  I 
have  ever  since  considered  it  as  an  authority,  and  it  has 
been  lately  confirmed  by  the  cases  of  Meriton  v.  Oiibee, 
and  Martin  v.  Burton. 

Judgment  for  the  defendants. 

(a)  3  B.  Moore,  608.         (6)  4  B.  Moore,  409.  (r)  Id.  412. 
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IN  THE  EXCHEQUER  CHAMBER. 


James  Aitcheson  r.  Caroey  (a),  j^'affA. 

(In  Error). 

J  HIS  was  an  action  of  debt  on  an  award.  The  declara-  whereadecU* 
tion  stated,  that  certain  differences  having  arisen  and  be-  ftkm  »teted, 

'  ^  ^  that  the  pkiDttff 

ing  between  the  plaintiff  and  defendant  below^  on,  &c.  and  delendant 

at^  &c*  by  articles  of  agreement  made  between  the  plain-  desofa^ee-* 

tiff  below  of  the  one  part,  and  the  defendant  below  of  the  2J^?^$^^]Jf. 

other  part,  (reciting  that  an  action  was  then  lately  depend-  **<«•»  «riiiiigout 

of  toe  same 

ing  in  the  Court  of  Kimfs  Bench,  between  Cargey,  as  trannctions, 
plaintiff,  and  one  Thomas  Purvis,  as  defendant,  which  i,Ji,uJht  wd  de- 
cause  came  on  to  be  tried  at  the  then  last  assizes  for  ^".^^fj'y?* 

plainbffana  dc- 

Northumberland,  upon  which  a  verdict  was  found  for  the  fendant  below, 

defendant;  and  reciting  also,  that  another  action  was  de-  j.;  and  that 

pending  in  the  said  Court,  wherein  the  assignees  of  John  ^JaMi«iees°' 

Tarleton,  a  bankrupt,  were  plaintiffs,  and  the  plaintiff  be-  ®^  one /.  r., 

low  was  defendant,  and  which  last  mentioned  action  came  had  recoTcred 

on  to  be  tried  at  the  same  assizes;  and  reciting  also,  that  pSdndffbetow 

there  were  several  actions  depending  between  the  said  as-  2?^^!'  *°^  ?*!' j 

^  ^  disputes  ezut^d 

sicrnees  and  the  defendant  below,   George  Aitcheson  and  between  the 

°  ^  plaintiff  and  de- 

fendant below  respecting  the  value  of  the  stock  and  goods  which  each  had  received  into  his  custody 
from  a  certain  farm,  and  their  keep  and  feeding  by  the  plaintiff  below,  and  also  concerning  the  pro- 
portion which  each  was  to  pay  of  the  said  sum  of  2500/.,  according  to  an  agreement  made  and  entered 
into  between  them  before  the  trial,  and  also  respecting  the  costs  of  bringing  and  defending  the  several 
actions  above  meotioned); — submitted  themselves  to  the  award  of  /,  7.,  /..A.  and  7*.  C.^  re- 
specting the  said  matters: — that  the  arbitrators  having  heard  and  duly  weighed  the  allegations,  &c. 
and  eacamined  vouchers,  &c.  awarded,  that  the  defendant  below  should  pay  to  the  pluntiff  below 
AAAL,  that  the  latter  should  pay  five-eighths,  and  the  defendant  below  three-eighths  of  the  costs  of 
the  several  suits  before  mentioned ;  that  all  sums  of  money  already  expended  by  either  of  them, 
on  acommt  of  the  suits,  or  in  any  way  connected  therewith,  should  be  considered  as  in  part  pay- 
ment of  his  proportion  or  share;  and  that,  upon  payment  of  the  4441.,  and  the  costs  and  ex- 
pe&ces  of  the  suits,  and  all  the  costs  attending  the  arbitration  and  award,  mutual  releases  should  be 
given  and  executed: — Held,  on  general  demurrer  to  the  declaration,  that  the  plaintiff  below  was 
entitled  to  recover  the  444L  awarded  to  him,  for  that,  as  to  the  first  part  of  the  award,  nothing 
appearing  on  the  &ce  of  the  declaration  to  shew  that  the  arbitrators  had  not  awarded  that  sum  after 
having  taken  into  consideration  all  the  matters  referred,  including  the  value  of  the  stock  and  keep, 
It  was  sufficiently  certain;  and  that  although  the  arbitrators  might  have  exceeded  their  authority  as 
to  costs,  it  did  not  vitiate  or  invalidate  the  whole  of  the  award. 

(a)  See  2  Bam.  &  Cress.  1 70.  S.  C.  3  Pow.  &  Ryl.  433. 
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1SS4  David  Aiicheson,  relating  to  the  same  transaction;  and 
iTCHEiOM  reciting  also,  that  it  was  agreed  that  a  judgment,  in  tke 
Caiget.  action  by  the  said  assignees  against  the  plaintiff  below, 
should  be  recorded  for  the  plaintiffs  with  4000/.  damages; 
and  that  a  rule  of  Court  was  drawn  up,  that  ui>on  payment 
of  2S00L  to  .the  plaintiffs,  and  immediate  possession  of 
a  certain  farm  at  Great  Syfe,  in  the  county  of  Narihum^ 
berlandf  delivered  by  the  said  George  AUchescn  and  David 
Aitcheson,  the  tenants  thereof,  to  their  landlords,  the  Said 
judgment  should  be  satisfied;  that  aQ  the  actions  pending 
for  the  same  transactions  should  be  no  further  proceeded 
in;  and  that  each  party  should  pay  his  own  costs:  and  re- 
citing also,  that  divers  disputes  and  differences  had  arisen 
between  the  plaintiff  below  and  the  defendant  below,  about 
the  value  of  the  stock  and  goods  which  each  of  them  receiv- 
ed into  his  custody  from  the  said  farm,  and  their  keep  and 
feeding  by  the  plaintiff  below,  and  also  concerning  the 
sums  which,  according  to  an  agreement  entered  into  be- 
tween them  before  the  said  assizes,  they  respectively  shoidd 
contribute  towards  the  payment  of  the  2500/.,  and  the 
costs  incurred  in  bringing  and  defending  the  said  actions 
brought  and  defended  by  the  plaintiff  below  and  defendant 
below,  George  Aitcheson  and  David  jiitcheson;  and  that 
in  order  that  the  said  differences  might  be  amicably  settled, 
the  plaintiff  and  defendant  below  had  agreed  to  refer  the 
same  to  •/.  71, «/.  jR.,  and  T.  C,  as  thereinafter  mention- 
ed) ;  it  was  witnessed,  that  for  ending  all  disputes  and  dif- 
ferences between  the  said  parties  thereto,  the  plaintiff 
below  did  thereby  covenant  with  the  defendant  below, 
and  the  defendant  below  did  thereby  covenant  with  the 
plaintiff  below,  that  they,  the  plaintiff  and  defendant  be- 
low, would  truly  perform  the  award  of  the  said  J.  T., 
J.  R»y  and  T,  C,  of  and  concerning  the  said  matters  in 
difference.  The  declaration  then  averred  the  making  of 
an  award  by  the  arbitrators,  which  award,  after  reciting 
the  articles  of  agreement,  was  as  follows : — "  We,  the  said 
«        •/.  jR., «/.  T.^  and  T.  C,  having  taken  upon  ourselves  the 
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fanrliien  of  the  arbitrations,  and  having  heard  and  weighed 
afl  the  allegations  of  both  the  parties  concerning  the  mat- 
ters so  in  difference  as  aforesaid,  and  examined  the  va- 
rious vouchers,  documents,  and  evidence  relating  thereto, 
do  by  these  presents,  in  writing  under  our  respective 
hands,  {iward  that  all  disputes  and  differences  now  or  here- 
tofore subsisting  between  them,  or  between  the  said  Oilberi 
f^^f^gV  and  James  AUcheson^  relative  to  the  matters 
referred  to  us  by  the  articles  of  agreement,  shall  hence- 
forth cease  and  determine.  And  we  further  award,  that 
the  said  Jixmes  Jlitcheson  do  and  shall  pay  unto  the  said 
Gilbert  Cargey,  on,  &c.  the  sum  of  444/.  And  we  do 
hereby  further  award,  that  the  said  Oilbert  Cargey  shall 
pay  or  cause  to  be  paid,  five-eighth  parts,  and  the  said 
James  jiitchescn  shall  pay  three-eighth  parts  of  all  costs 
incurred  either  in  prosecuting  the  action  brought  by  the 
said  Q.  Cargey  against  T.  Purvis^  or  of  defending  the  se- 
veral actions  wherein  the  assignees  of  t/.  Tarletotiy  a  bank- 
rupt, were  plaintiffs,  and  the  said  Gilbert  Cargey,  James 
AitchesoHy  George  Aiicheson,  and  David  j4itcheson,  were 
defendants,  or  any  or  either  of  them.  And  we  further 
award,  that  all  such  sums  of  money  as  the  said  Oilbert 
Cargey  and  James  Aiteheson  have  already  paid,  laid  out, 
and  expended  for  and  towards,  or  on  account  of  the  said 
suits,  or  either  or  any  of  them,  or  any  way  connected 
therewith,  shall  be  considered  and  deemed  as  part  pay- 
ment of  their  respective  shares  according  to  the  proper- 
tions  above  mentioned.  And  we  further  award,  that  all 
expences  attending  this  arbitration,  and  of  these  presents, 
shall  be  paid  and  satisfied  by  the  said  Gilbert  Cargey 
and  James  jiitcheson,  in  equal  shares  and  proportions : 
and  lastly  f  we  further  award,  that  the  said  Gilbert  Cargey 
and  James  Aitcheson,  shall,  upon  payment  of  the  sum  of 
444/.,  and  the  costs,  charges,  and  expences  of  the  said  se- 
veral suits,  and  the  charges  and  expences  of  this  arbitra- 
tion, execute  unto  each  other  mutual  and  general  releases 
and  discharges  of  all  actions,  &c.  relating  to  the  premises 
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l^f^r       80  l-eferred,  or  any  of  them,  from  the  beginning  of  the 
AiTCHEsoN     world  to  the  day  of  the  date  of  the  said  hereinbefore  in 
Ca&oet.       part  recited  articles  of  agreement.'*    Breach,  non-payment 
of  the  sum  of  444/. 

To  this  declaration  the  defendant  demurred  generally, 
and  the  plaintiff  joined  in  demurrer.  And  the  Court  be- 
low, after  argument,  overruled  the  demurrer,  and  ordered 
judgment  to  be  entered  for  the  plaintiff  (a). 

The  cause  now  came  on  for  argument,  when  Mr.  Camp^ 
bell  for  the  plaintiff  in  error,  submitted  that  the  award 
was  bad  upon  the  face  of  it,  on  two  grounds:  JirH,  be- 
cause  it  did  not  pursue  the  submission;  and  seamdfy, 
that  it  was  not  certain  nor  final.  Firsts  it  was  not  made 
in  pursuance  of  the  submission ;  as  in  one  respect  it  left 
points  undetermined,  which  were  referred  to  the  arbitrators ; 
and  in  another,  it  exceeded  the  powers  conferred  upon 
them.  The  matters  submitted  to  them  were  four,^rsf, 
to  ascertain  the  value  of  the  stock  and  goods  which  each 
of  the  parties  had  received  into  his  custody  from  the  farm ; 
secondly y  the  value  of  the  keep  and  feeding  of  the  stock 
by  the  plaintiff  below;  thirdly ^  the  sums  which  the 
plaintiff  and  defendant  below  were  respectively  to  contri- 
bute towards  the  payment  of  the  2500/.;  and  lastly ^ 
the  costs  incurred  in  bringing  and  defending  the  actions 
by  the  plaintiff  and  defendant  below,  George  Aitcheson  and 
Daivd  Aitcheson,  These  were  several  and  distinct  points, 
and  there  should  have  been  a  specific  finding  upon  each ; 
whereas,  the  arbitrators  have  not  even  found  generally 
upon  the  three  first :  and  the  mere  direction  that  the  defend- 
ant below  should  pay  a  given  sum  to  the  plaintiff  below, 
is  not  in  pursuance  of  the  authority,  given  to  them ;  and  it 
was  not  competent  to  them  to  get  rid  of  the  calculation  of 
the  value  of  the  stock  and  keep,  by  merely  awarding  that 
one  party  should  pay  a  certain  sum  to  the  other.  There 
is  a  manifest  distinction  between  a  general  reference  of  all 
(a)  See  2  Bam.  &  Cress.  17B.  3  Dow.  &  RyL  441. 
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loatters  in  difference,  and  a  reference  of  specific  points ; —  .J^^ 
as  on  the  former,  if  a  party  be  dissatisfied,  on  the  ground 
that  any  of  the  matters  referred  have  been  omitted  in  the 
award,  he  must  himself  shew  that  there  has  been  such  an 
omission:  but  on  a  reference  of  specific  points,  as  in  the 
present  instance,  if  any  one  point  referred  be  not  compre- 
hended in  or  determined  by  the  award,  it  is  void  in  iota;  as 
the  object  of  the  parties  in  submitting  to  such  a  reference 
is,  that  all  the  points  submitted  may  be  disposed  of  and 
settled.  The  case  of  Bandall  v.  Randail  (a)  is  decisive 
to  shew,  that  an  award  cannot  be  good  in  part,  as  to 
any  point  which  is  determined,  whilst  other  things  remain 
in  controversy  between  the  parties ;  and  there,  upon  a  re- 
ference of  all  actions  and  controversies,  &c.  and  also  of 
two  distinct  matters  of  difference,  it  was  held,  that  if  the 
arbitrator  omitted  to  decide  one  of  such  distinct  matters, 
it  would  vitiate  the  whole  award: — ^And  Lord  Bttenba- 
rough  gsdd  (£),  "  it  was  not  like  the  case  where  an  award, 
being  good  m  part  and  bad  in  part,  the  good  part  should 
not  be  vitiated  by  the  arbitrator's  having  also  directed 
something  to  be  done  which  was  superfluous  and  bad. 
But  that  the  very  condition  on  which  the  parties  submit- 
ted to  the  award  had  failed."  And  Mr.  Justice  Le  Blanc 
observed,  that  (c)  '^one  of  the  parties  might  fairly  have  said, 
that  unless  both  matters  of  difference  were  referred,  he 
would  not  refer  either  of.  them  singly.  If  then  the  arbi- 
trators omit  to  decide  one  of  them,  the  condition  fails  on 
which  the  reference  was  agreed  to." — If  the  general 
words,  ''we  having  heard  and  duly  weighed  the  allega- 
tions of  both  the  parties  concerning  the  matters  in  differ- 
ence, and  examined  the  various  vouchers,  documents  and 
evidence  relating  thereto,"  could  have  the  effect  of  cur- 
ing such  a  defect  or  omission  as  the  present,  no  award 

(a)  7  East,  80.  {b)  Id.  83.  (c)  Id.  84. 
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jy4^       would  be  bad ;  aqd  words  to  a  similar  effect  were  introduc- 
A^TCHEsoN     ed  into  the  award  in  the  case  of  Rmdall  v.  RandalL 
Carqey.  [Mr.  Baron  Bullock* — It  appears  to  me^  that  the  award 

shews  the  result  or  conclusion  to  which  the  arbitrators 
arrived,  without  being  multifarious ;  and  they  surely  might 
determine  as  to  each  of  the  matters  referred  to  them  and 
find  the  result.] 

The  objection  is,  that  there  is  no  specific  finding,  nor  have 
the  arbitrators  determined  either  of  the  three  first  matters 
referred  to  them,  and  which  did  not  arise  out  of  one  and 
the  same  transactioui  but  appear  by  tlie  terms  of  the  sub- 
mission to  be  separate  and  distinct;  and  if  so,  each  of  them 
should  have  been  determined  by  the  arbitrators,  and  should 
have  distinctly  appeared  on  the  face  of  the  award. 

But  even  assuming  the  former  parts  of  the  award  to  be 
good,  that  part  as  to  the  costs  clearly  exceeds  the  submis- 
sion and  refi^ects  an  uncertainty  on,  and  cannot  be  separate 
ed  from  the  rest  of  the  award,,  and  if  so,  it  vidates  it  alto* 
gether.  The  submission  is  only  as  to  ''  the  costs  incurred 
in  bringing  and  defending  the  said  actions  brought  and  de- 
fended by  the  plaintiff  below  and  defendant  below,  George 
Aitchesan  and  David  AUcheson  ; — ^whereas,  the  award  is 
not  only  as  to  all  costs  incmred  either  in  prosecuting  the 
action  brought  by  the  plaintiff  below  agamst  PurvU^  or 
of  defending  the  several  acticms  wherein  the  assignees 
of  Tarleton,  a  bankrupt,  were  plaintiffs,  and  the  said  6. 
Cargey,  J.  AUcheson,  George  AUcheson,  and  JDavid 
AUcheson,  were  defendants ;  but  also,  **  that  all  such 
sums  of  money  as  the  said  G.  Cargey  and  J,  AUchesm 
had  ahready  paid  or  expended  on  account  of  the  said  suits, 
or  either  or  any  of  them,  or  any  wigf  connected  theretoUh, 
should  be  deemed  as  part  payment  of  their  respective 
shares."  That  was  clearly  an  excess  of  authority,  as  the 
arbitrators  thereby  intended  to  comprise  many  things 
which  could  not  be  included  in  a  bUl  of  costs,  as  between 
attorney  and  client,  or  party  and  party,  and  which  could 
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tkot  be  teken  into  condderatiGn  by  the  nutfter  on  taxation.  .}SiL 
The  words  any  wiiy  etmnected  thertwUh^  might  refer  to 
the^alue,  or  the  keep  and  feeding  of  the  cattle,  ae  well  aa 
to  the  ^ta  between  the  partiefl;  andtf  so,  itiavoidfor  ex*- 
ceiva ;  and  aait  is  insepMably  connected  with  the  other  ^arts 
of  the  award;  it  has  the  eflfeet  of  vitiating  it  altogether. 

Hfr.  Wightrnm  for  the  ^Mettdailt  vtt  enot^  was  tapped 
bytteGotttt. 

Ldrd*  CSmf  Jnatlee  Bssrr.<-^This  is  a  writ  of  ermr  from 
the  Goiirt  cfKif^^s  Bemh,  and  I  there  eoneuired  with  my 
brother  BmfUy  and  my  brother  Boh^oyd,  diat  the  award 
m  qnestion  might  Be  supported.  Still,  howeyer,  that  is 
not  to^  influence  onr  judgment  here ;  and  alfliough  tiiiere 
is  grteat  weight  ht  that  part  of  tli6  argument  which  relates 
to  the  arbhtatonB^  hating  exceeded  tlie  submissicm  mfk 
respecti  tor  tSie  costs,  we  are  all  clearly  of  opinion  that  the 
judgment  of  the  Court  below  nmst  be  i^Snued.  1? he 
action  was  brought  upon  an  award  which  was  set  out  in 
tbe^feclaratiott,  and  the  defendant  below  did  not  plead  that 
«ny  points  weK  contldned  in  the  submisiGfion  which  the 
^ifitsators  hare  not  decided,  butf  dernianred  generally  to  the 
dechrration;  We,  titerefore,  can  only  look  to  what  appeiffS 
tiptnrtfie  fkce  of  the  award'  itself,  and  if  from  that  instru- 
ment, we  could  discover-  tfiat  certlahi  points,  which  wete 
submitted  to  the  arbitrators,  remain  undecided,  it  is  impose 
siUe  that  tiie  award  can  stand,  as  it  was  their  duty  to  de^ 
dUte  aXt  tht  matters  refbrred  tb  them,  according  to  the 
anthoifty  of  Randall  r.  Randall.  But  h  must  be  appat^ 
rent  fh>m  the  awturd  itself,  that  some  point  has  been  left 
undetermined  or  undecided,  and'  nothing  of  this  sort  ap-* 
pears  upon  the  declaration.  The  points  the  arbitrators 
had  to  d^tennine,  are  set  out  in  the  articles  of  agreement, 
and  which  are  recited  in  the  award ;  and  it  has  been  db* 
jected  for  the  pfadntiiB*  in  eimr,  that  they  have  not  stated 
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or  decided  by  their  award,  what  was  the  value  of  the  stcN^L 
and  goods  which  each  of  the  parties  had  received  into 
their  custody  from  the  farm,  nor  the  expence  of  their  keep 
and  feeding,  nor  the  sums  or  proportions  which  each  of 
the  parties  was  respectively  to  contribute  towards  the 
payment  of  the  £5002.  But  no  case  has  been  referred 
to,  nor  does  it  appear  that  there  has  ever  been  an  instance, 
where  arbitrators  have  been  required  to  set  out  or  shew 
the  steps  by  which  they  arrive  at  their  conclusions.  It  is 
enough,  if  they  shew  what  sums  are  to  be  paid,  in  order  Co 
put  an  end  to  the  disputes  referred  to  them;  andherethey 
have  stated  in  terms  that  they  have  taken  all  the  matters 
submitted  to  them  into  their  consideration,  (that  must  be 
taken  to  refer  to  the  value  of  the  stock  and  their  keep), 
and  they  then  award,  that  the  defendant  bek>w  shall  pay 
the  sum  of  444/.  to  the  plaintiff  below,  and  finally,  that 
upon  payment  of  that  sum  and  the  costs  <^  the  several 
suits  as  thereby  proportioned  and  directed,  the  parties 
shall  execute  general  releases.  This,  therefore,  finally 
settles  and  adjusts  all  the  matters  in  dispute. 

With  respect  to  the  costs,  it  was  argued  in  the  Court 
below,  that  it  was  not  competent  to  the  arbitrators  to  |^ve 
proportions,  whereby  a  calculation  might  be  made  respect- 
ing the  costs  and  expences,  but  that  objection  has  not  been 
now  raised:  still  it  has  been  urged,  that  the  arbitrators 
have  exceeded  their  autitority  by  directing  a  mode  of  pay- 
ment of  the  costs  which  was  not  within  the  tenns  of  the 
submission,  vis.  by  dnrecting  '*  that  all  such  sums  as  the  par- 
ties had  expended  on  account  of  the  suits,  or  in  wnf  wagf 
connected  therewith^  should  be  deemed  as  part  payment  of 
their  respective  shares."  And  it  certainly  seems  to  us, 
that  thb  was  an  excess  of  authority.  StiU,  however,  it 
will  not  have  the  effect  of  vitiating  the  whole  of  the 
award.  It  must  be  considered  as  a  mere  nullity  as  to 
the  costs,  as  the  arbitrators  have  considered  a  point  which 
was  not  included  in  the  submission;  but  it  would  be  too 
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much  to  Bay,  that  they  have  thereby  invalidated  the  whole       ^183^, 
of  the  award.  Aitchbson 

V, 

The  judgment  of  the  Court  below,  there*       Garget. 
fore,  must  be  affirmed. 


Pemberton  r.  Browning.  jwlTSfiL 

jMr.  Serjeant  Onslow  having  on  a  former  day  obtained  a     The  Court  ai- 
rule  niri  to  enter  up  judgment  against  the  defendant  on  tobe  entex«d  ° 
a  warrant  of  attorney,  on  anaffidavit  which  stated,  that,  in  irt^^^l^ 
the  month  of  September  last,  he  was  seen  at  Newfound^  *°^^^k! 
landi  and  that  he  was  then  about  to  leave  that  island  for  the  last  time 
the  UnUed  StaUe,  and  that  repeated  applications  and  en-  been  ab°e  to  ob- 
quiries  had  been  since  made  to  his  family  in  this  country,  ^^^|^]^^^^ 
as  to  whether  he  was  alive  or  not,  or  where  he  was  to  be  &ndant  was 
found,  to  which  both  his  wife  and  son  had  declined  giving  smce,  when  he 
any  answer  or  affi^rding  any  informaticm;  and  that  the  Zj^^Jlbn^^at 
plaintiff  had  been  wholly  unable  to  obtain  any  further  in*  ^^^^  ^  ^«^® 

'^  .r  y  that  island  for 

telligence  of  the  defendant  since  he  was  seen  at  Newfoundr-  Americas  and 
land;  and  that  he  knew  of  no  other  person  in  this  country  and  son,  who 
to  whom  he  could  apply  respecting  him.  ^^J  *Sd 

declined  to  give 
— -      --  ,    .         ,  1        ^  .1       ""^y  information 

The  Court,  on  no  cause  being  shewn,  now  ordered  the  mpectittghim. 
rule  to  be  made 

Absolute. 
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June  90^  JEIa^N  V.  CoR9ETT. 

Where,  on  a   J.  HIS  was  an  actioQ  «f  ossumasit  bieouffht  against  the  de- 

policy  of  insur-     *.     j      .  ,  .  -.       «  .1  ^ 

ance  on  goods  tenoant,  an  underwnter  at  JLloyas^  to  recover  the  sum  of 
fr^^^^  200/.,  the  amount  of  his  subscription  on  a  policy  of  assur- 
ed wiiure,"     ance  on  goods^  by  the  Mary,  on  a  voyaire  from  Londun  to 

the  ship  sailed       »^  , 

OD  her  Toyi^e,     MarOCCttfbo. 

k^  eight^r^e  ^^^  declaration  contained  three  counts  on  the  policyi  all 
"^^^^  ofwhidiaverBed  the  internet  to  be  10  llieplMiti^  IV 
comeioaii«^  fiffst  cottBt  ayens^  A  totol  I088  t9  lu^ve  happm^d  by  the 
^pUot,  and  4if.    perils  of  the  seas;  and  the  second  avmednloas  m  fol* 


r'tff!^^  Ipws^^^  that  while  die  ship  was  in  Aft  fipiirse  of  her  vay. 
i^a^touaif'  >«^>  «>d Vhile  the  goeds  lemained  on  board  within  a  oer«^ 
iMtj  aM  whjiii  tain  district  or  territory,  Aen  under  the  Ammtism  of  the 
ibeaand^dM^  4JfM0iuA  Gh>¥emn|ent,  the  said  ship  beeaaM  andwM,  b;f 
^^11^^^^^  &e  pails  and  dangers  of  the  seas,  a»d  by  fince  aiid  Fio- 
fa«  iiiui«r  tfa0     Jienee  of  the  winds  and  waves,  driven  on  die  sands,  farolmif 

autboiity  of  ihe 

apmkkOam^r  damaged,  sendeted  wholly  unnavigaUe,  and  disabled  bom 
^SuwcM^-  proceeding;  whereopon,afterwards,toccaf^ntiiel8thi$9H 
^^^y.  Umber,  IfigS,  the  said  ship  so  being  inthai  oondttkiB  wftb 
agedtut«»  and    (he  said  goods  and  iqerchandizes  so  on  board  theseoi^  the 

oonfittBatadi  and 

no  porti9ii  qf  said  siup,  goods  and  merchajidizies  were  £areibly  atvest- 
ai^IotoSa^   ed  and  taken  possession  of  by  certam  persons  acting 

^S^^tZ  ^  •»**^  "^  **  ^P«~***  Gowsnunent,  at  a  flartam 
that  tfaii  waa  a  place  in  parts  .beyond  the  seas,  then  under  die  dominion 
rib  of  the  Im!^  of  that  Government,  to  tvit,  dX  MaracaybOy  as  forfeited 
«mre  oradxura^  for  prize,  on  the  alleged  ground,  that  the  said  goods  and 
theproHaM       merchandizes,  and  other  jroods  on  board  the  said  ship, 

ooatM  being  the  °  ^' 

km  of  the  ship,    had  been  shipped  on  the  said  voyage  for  the  supply  of 

certain  persons  then  carrying  on  public  hostilities  with  the 
said  Spanish  Government,  but  alleged  by  that  Grovem- 
ment  to  be  rebels  against  its  lawful  authority;  whereby 
the  said  goods  and  merchandizes  so  insured  by  the  said 
policy,  became  and  were  wholly  lost  to  the  plaintiff;  and 
that  the  said  loss  of  the  said  ship  and  goods,  or  either 
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of  th&ai,  or  any  part  thereof,  was  not  a  loss  by  capture  or      Jl6g4>^ 
seizure^  or  the  consequences  of  any  attempt  thereof,  with- 
in the  meaning  of  the  said  policy. 

The  third  count  averred  the  loss  as  follows:  that  the 
ship  became  and  was  by  the  perils  and  dangers  of  the 
seas,  and  by  the  force  and  violence  of  the  winds  and  waves, 
driven  on  the  sands,  broken,  damaged^  rendered  wholly 
unnavigable  and  disabled  from  proceeding;  whereupon, 
afterwards,  to  wU,  on  the  said  18th  September^  the  said 
ship  so  being  in  that  condition,  with  the  said  goods  and 
merchandises  so  on  board  thereof,  the  said  ship,  goods 
and  merchandises  were  forcibly  and  in  a  piratical  manner 
taken  possession  of  by  certain  foreign  persons  to  the  pkdi^ 
tiff  unknown,  residing  in  parts  bey«nid  the  seas,  to  tvUg  at 
\Fott  San  Corhs  in  South  Amerioa,  and  converted  by  those 
persons  to  their  own  use;  whereby  the  said  goods  and 
merohandiaes  so  insured  by  the  said  policy,  became  and 
were  wholly  lost  to  the  plaintiff;  that  the  said  loss  of  the 
said  ship  and  goods,  or  either  of  them,  ot  any  part  there- 
of, was  not  a  loss  by  capture  ot  seizure,  or  the  conse- 
quences of  any  atteitipt  thereof,  within  the  metaing  of  the 
taid  polacy^ 

The  defendant  pleaded  the  general  issue  $  and  the  Cause 
came  on  to  be  tried  before  Mr.  Justice  Bturrough  at  the 
adjourned  sittings  at  OmUhaUf  after  the  last  Trinity 
Term,  when  a  verdict  was  found  for  the  plaintiff  for  S00/«, 
subject  to  the  opinion  of  the  Court  on  the  following  case : — 

The  policy  of  assurance  on  which  the  action  was  brought, 
was  by  consent  annexed  to  the  case.  It  bore  date  the 
18th  t/u/y,  \9Siiy  and  was  effected  by  the  plaintiff  in  Xoii- 
dSoU,  on  Manchester  cotton  goods  per  the  Mary,  on  a  voy« 
age  from  London  to  Maracaybo^  with  liberty  to  touch  in 
the  West  Indies  for  all  purposes  whatever,  and  the  plain- 
tiff had  an  insurable  interest  in  the  goods  to  the  full  amount 
of  the  sum  insured.  By  a  memorandum  on  the  policy,  it 
was  declared,  that  the  insurance  was  on  goods  as  might 
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be  declared  thereafter,  to  pay  average  separately  on  each 
package,  warranted  free  from  capture  and  sefawire,  and 
Co&BBTT.  the  consequences  of  any  attempts  thereof:  and  by  another 
memorandum  afterwards  made,  the  int^est  msured  by  the 
policy,  was  declared  to  be  on  certain  cases,  packages,  and 
boxes  of  goods  valued  at  41S4/.  5f,,  exclusive  of  j^emiums 
of  insnrance,  freight,  and  commission. 

The  Mary  sailed  from  Chravesend  with  the  goods  on 
board  thereof,  on  the  S4th  July,  18SS,  bound  on  the  said 
voyage,  and  arrived  on  the  17th  Sepiember  following  at 
midnight,  off  the  Giilph  oiMaracayho.    At  meridian  the 
next  day,  the  vessel  being  then  eight  or  nine  miles  from 
Fort  San  Carlos,  (a  military  post  more  than  twenty  miles 
distant  from  Maraoaybo),  for  want  of  a  pilot,  ran  for  the 
bar  of  Maraeayho,  but  on  account  of  the  shoal  or  shaUow ' 
water,  was  obliged  to  come  to  an  andior,  and  drifted  on 
the  sand  of  the  sea,  and  was  lost  by  the  perils  of  the  seas. 
On  the  morning  of  the  next  day,  being  the  19tli  Sepienk* 
ber,  the  ship  being  still  in  the  sands  with  her  cargo  on 
board,  the  captain  applied  at  Fort  Skm  Carlos  for  assist- 
ance to  enable  him  to  save  the  cargo,  butwas  then  for  the 
first  time  apprised,  (as  the  fact  was),  that  Maraeayho  and 
Fort  San  Carlos  had  been  recently  taken  by  the  Sjpanish 
forces,  acting  by  authority  of  the  King  o{  Spain,  from  cer- 
tain persons  or  people  associated  together  as  a  government 
or  power,  by  the  name  of  the  republic  of  Columbia,  and 
that  the  ship  and  cargo  would  be  considered  as  priase,  on 
the  alleged  ground,  that  the  cargo  had  been  shipped  for  the 
supply  of  that  republic.   The  captain  and  his  crew  were  on 
the  same  ground  kept  in  confinement  at  Fort  San  Carlos, 
and  afterwards  sent  up  as  prisoners  of  war  to  Maraeayho, 
and  were  thereby  wholly  prevented  from  making  any  ex- 
ertion to  save  the  cargo.     On  the  morning  of  the  said  19th 
September,  by  command  of  the  persons  in  authority  at 
Fort  San  Carlos,  certain  subjects  of  the  King  of  Spain 
there  resident,  repaired  to  the  ship,  then  still  fixed  in  the 
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sands  with  her  cargo  on  board,  and  began  to  unload  the 
same,  the  whole  of  which  was  accordingly  taken  out,  part- 
ly in  a  sound  and  partly  in  a  damaged  state.  Two  lighter  coebitt. 
loads  of  Manchester  cotton  goods  were  taken  to  the  Fcrt, 
sound  and  undamaged.  Among  the  articles,  some  Man^ 
Chester  cotton  goods  were  brought  to  Maracaybo;  the 
principal  part  was  very  much  damaged,  some  slighdy,  and 
some  more  so,  and  they  arrived  loose;  there  were  no 
whole  packages  carried  up  to  Maracaybos  they  were 
brought  up  in  boats  and  washed  with  firesh  water,  and 
were  possessed  by  the  persons  acting  under  the  autho- 
rity of  the  King  of  S^nnn;  and  not'  one*twentieth  part 
of  these  goods  were  sound.  The  said  subjects  of  the 
King  of  Spam  having  taken  possession  of  the  same  for 
prise  for  the  cause  above  alleged,  sold  the  damaged  goods 
at  very  reduced  and  inferior  prices  in  consequence  of  their 
damaged  conditioii»  and  converted  and  disposed  of  the 
proceeds  thereof.  No  part  of  the  cargo, '  nor  the  proceeds 
thereof,  ever  came  into  the  possession  of  the  insured,  or  of 
any  of  their  consignees  or  agents. 

Intelligenoe  of  the  loss  first  arrived  in  Enghund  on  the 
4fth  December,  18S2,  when  the  plaintiffs  immediately 
gave  a  fiill  and  regular  notice  of  abandonment  of  the 
goods  to  the  underwriters,  as  having  been  lost  by  the 
wreck  of  the  vessel,  which  notice  the  underwriters  refused 
to  accept. 

The  question  for  the  opinion  of  the  Court  was,  whether, 
under  these  circumstances,  the  plaintiff  was  entitled  to  re- 
cover from  the  defendant  the  amount  of  his  subscription? 
If  he  were,  the  verdict  was  to  stand;  if  not,  a  nonsuit  was 
to  be  entered. 

The  case  now  came  on  for  argument,  when  Mr.  Serjeant 
Bosanquet  for  the  plaintiff,  submitted  that,  under  the 
circumstances,  the  goods  in  question  were  lost  by  the  pe- 
rils of  the  seas,  and  not  by  capture  or  seiaure.    The  ship 
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2^^  was  insured  on  a  voyage  from  London  to  MaraeaybOf  and 
the  policy  contained  a  warranty  against  capture  and  'seizure ; 
and  before  the  termination  of  the  voyage,  the  ship  and  goods 
on  board  her  were  totally  lost  by  the  perils  of  the  sea ;  and 
it  is  found  as  a  fiict,  that  no  part  of  the  cargo  or  jHroceeds 
thereof,  ever  came  into  the  possession  of  the  assured,  or 
of  any  of  their  consignees  or  agents.  It  is  immatonal  to 
consider  whether  the  loss  happened  near  the  port  of  des- 
tination! or  any  other  port,  or  in  the  middle  of  the  seas. 
It  is  tmci  that  by  the  circumstances  which  occurred  after 
the  ship  drifted  on  the  sand,  the  imderwriters  lost  the  be- 
nefit of  salvi^,  but  she  was  stranded  the  day  previously 
to  the  seizure  of  her  cargo.  It  may  be  contended  for  the 
defendant,  that  the  ship  would  have  been  setaed  if  iriie  had 
not  been  lost ;  but  that  does  not  follow,  for  when  the  captain 
had  discovered  that  Maraeaybo  had  been  takenpossession  of 
by  the  Spanigh  forces,  he  might  haveproceeded  in  a  difierent 
direction,  and  thereby  avoided  all  danger;  but  when  the  ves- 
sel was  drifted  on  the  sand,  he  was  eo  insianH  prevented  ftrom 
so  doing,  and  she  was  there  lost  by  the  perils  of  the  sea. 
So,  where  a  ship  has  been  lost  after  having  prosecuted  one 
half  of  her  intended  voyage,  and  her  cargo  has  been  seised, 
the  only  effisct  of  the  seizure  is,  to  deprive  the  underwrit- 
ers of  their  benefit  of  salvage.  Still,  however,  the  assur- 
ed is  entitled  to  recover,  on  the  ground  that  the  immediate 
cause  of  the  loss  was  by  the  perils  of  the  sea,  and  the  sub- 
sequent seizure  does  not  cease  to  make  it  be  a  total,  or,  at 
least,  an  average  loss.  The  case  of  Lwie  v.  Janaon  (a)  is 
inapplicable  to  the  present,  as  there  the  ship  only  sustained 
a  partial  damage  in  the  first  instance,  although  she  was  af- 
terwards seized  and  eventually  condemned;  but  here  it 
appears,  that  the  ship  was  totally  lost  before  any  part  of 
the  cargo  was  taken  out  of  her;  and  Lord  JBUenborofigh 
there  said  (i),  **  that  it  seemed  to  him  to  be  useless  to  be 

(a)  12  Esac,  648.  (b)  Id.  652. 
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seeUng  alKmt  for  oddfl  and  ends  of  previous  partial  lo^  iag4>^ 

which  night  have  happened  to  a  ship  in  the  course  of  her  hahm 
iro)rage»  when  at  last  there  was  one  overwhehmog  cause  of  q^JI^tt. 
loss  which  swallowed  up  the  whole  subject  matter.'^-^-IIeiey 
how»ver«  theie  was  a  total  loss  of  ship  and  cargo  in  con- 
templation  of  law,  before  she  was  taken  possession  of  by 
the  persons  acting  under  the  authority  of  the  King  of 
Spam»  And  if  she  bad  not  struck  oa  the  sand,  the  cap- 
tain might  have  learnt  that  he  was  in  danger,  and  avoided 
sailing  into  the  jaws  of  destruG&Hi.  The  stranding  had 
not  the  effect  of  e  mere  retardation  of  the  voyage,  as  it 
is  stated  that  the  ship  was  lost  by  the  perils  of  the  sea; 
and  any  subsequent  circumstances  cannot  affect  the  assur- 
ed, or  prevoit  the  plaintiff  firom  recovering  as  for  a  total 
loss,  and  which,  under  the  circumstances,  must  be  attri- 
butable to  the  perils  of  the  seas. 

Mr*  Seqeant  FimgAan  for  the  deiSandant,  insisted,  that 
ilus  was  not  a  loss  occasioned  by  the  perils  of  the  sea, 
hut  by  a  peril  excepted  out  of  the  policy;  and,  conse- 
quently, that  there  could  be  no  pretence  for  saying  that 
the  plaintiff  was  entitled  to  recover.  It  is  necessary,  in  the 
first  place,  to  consider  to  what  cause  the  loss  in  question 

• 

is  to  be  attributed,  ns.  to  the  perils  of  the  seas,  or  to  a 
loss  by  capture  or  seisure?  It  is  a  well  known  and  es- 
tablished principle,  that  in  considering  losses  of  this  de- 
scription, the  immediate  and  not  the  remote  cause  must  be 
loidLed  at  The  ship  was  not  totally  lost  in  the  first  in- 
atanee,  but  was  running  for  her  destined  port,  and  it  was 
not  then  known  to  the  captain  that  Maaracmfbo  was  in  the 
possession  of  the  Spamsh  forces,  acting  under  the  autho- 
rity of  the  King  of  Spam,  and  his  only  object  was  to  reach 
that  port,  but  he  was  incapacitated  firom  so  doing  by  run- 
ning on  the  bar,  and  afterwards  drifting  on  the  sand.  It 
must  be  admitted,  that  that  circumstance  amounts  to  a 
stranding,  but  the  cargo  was  then  in  safety ;  and  it  does 
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^^       not  follow  that  the  goods  were  lost,  because  the  ship  was 
wrecked.     On  the  contrary,  the  whole  of  the  cargo  was 
afterwards  taken  out,  and  a  great  part  of  it  reached  the  place 
of  its  destination;  so  that  with  regard  to  the  goods,  there 
has  been  no  loss  of  voyage.  In  Hunt  v.  I%e  Royal  Exchange 
Assurance,  Mr.  Justice  Bayley  said  (a),  **  this  is  a  policy 
on  goods,  which  are  not  so  necessarily  connected  with  the 
ship,  that  if  the  ship  be  lost,  there  must  be  of  course  a 
loss  of  voyage  with  respect  to  the  goods ;  because,  if  the 
goods  are  in  safety,  they  may  be  transhipped  and  convey- 
ed to  their  destination.**    And  here,  the  goods  were  in 
safety  at  the  time  of  the  stranding,  and  might  have  been 
conveyed  to  their  place  of  destination  if  they  had  not  been 
seized.    The  case  of  Livie  v.  Janson  is  expressly  in  point, 
and  the  only  distinction  is,  that  there  the  ship  was  after- 
wards weighed  up  by  extraordinary  exertions;  and  it  was 
held  that  the  partial  loss  was  merged  in  the  total,  and  that 
the  proximate  and  immediate  loss  was  by  the  subsequent 
seizure  and  condemnation.    It  is  immaterial  to  consider 
whether  it  were  an  average  loss  or  not.    And  in  Green  ▼. 
ElmsKe  (6),  where  a  ship,  insured  against  capture  only, 
was  driven  by  a  gale  of  wind  on  the  enemy's  coast,  and 
there  captured ;  which  was  contended  to  be  a  loss  by  the 
perils  of  the  seas,  and  not  by  capture:  yet  Lord  Kenyan . 
held  that  it  was  clearly  a  loss  by  capture ;  for  that,  had  the 
ship  been  driven  on  any  other  coast  than  that  of  an  ene- 
my, she  would  have  been  in  perfect  safety.    So  here,  if 
an  hostile  power  had  not  interfered,  there  would  have 
been  no  difficulty  in  conveying  the  goods  to  their  destined 
port,  as  they  were  only  a  few  miles  from  it.    A  mere  re- 
tardation does  not  amount  to  a  total  loss  of  the  voyage. 
And  in  Thompson  v.  The  Royal  Exchange  Assurance 
Company  (c),  where  the  ship  was  wrecked,  but  the  goods 

(a)  6  Mau.  &  Selw.  67.  (b)  Peake's  N.  P.  C.  278. 

(e)  16  East,  214. 
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were  brought  on  shore,  though  in  a  very  damaged  state,  ^^^ 
so  that  they  became  unprofitable  to  the  assured :  it  was 
held,  that  the  underwriters  on  the  goods,  who  were  fireed 
by  the  policy  from  particular  average,  could  nojt  be  made 
liable  as  for  a  total  loss  by  a  notice  of  abandonmeiit.  And 
Lord  EUenborough  there  said  (a),  "  we  can  only  look  to 
the  time  when  the  loss  happened  and  the  goods  were 
landed,  and  then  it  was  not  a  total  loss,  however  unprofit- 
able they  might  afterwards  be."  So  here,  the  goods  were 
not  of  necessity  lost  by  the  loss  of  the  vessel;  but  the  im- 
mediate cause  of  their  loss  was  the  seisure  by  the  Spc^ 
niards.  And  the  cases  of  Hiidion  v.  Harrison  {b)  and  HfKd* 
son  V.  MoTjoribanks  (c),  are  decisive  to  shew,  that  although 
a  ship  be  wrecked,  yet  the  cargo  may  be  saved ;  and  that, 
in  such  a  case,  the  underwriters  can  only  be  liable  for  an 
average  loss.  And  here,  but  for  the  seiaure  which  was  war- 
ranted against  by  the  policy,  the  goods  might  have  been 
in  the  hands  of  the  assured.  Jdaracoj/ho  was  the  port  of 
destination,  and  to  which  a  great  part  of  the  cargo  was 
ultimately  conveyed;  and  although  the  perils  of  the  sea 
might  have  been  ^the  remote  loss,  yet  the  immediate  or 
proximate  loss  of  the  goods  was  the  seizure  by  the  per- 
sons acting  under  the  authority  of  the  King  of  Spam. 

Mr.  Serjeant  Bosanquet  in  reply,  was  stopped  by  the 
Court. 

Lord  Chief  Justice  Best. — ^When  I  first  read  this  case, 
I  entertained  no  doubt  but  that  the  loss  in  question  fell 
within  the  terms  and  meaning  of  the  policy;  but  after- 
wards, on  looking  at  the  case  of  Livie  v.  Janson,  as  con- 
nected with  the  facts  here  stated,  my  mind  fluctuated ;  but 
I  now  retain  my  ori^nal  opinion,  and  am  quite  clear  that  the 

(a)  16  East,  215.  (&)  6  B.  Moore,  288. 

(e)  7  B.  Moore,  463. 
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lotti  in  question  was  occasioned  by  the  perik  of  the  seas* 
The  facts  ore  shortly  these :  Ae  goods  were  insured  in  a 
ship  from  London  to  Maracaybo,  her  destined  port>  wi& 
libttty  fiir  her  to  touch  in  the  We$t  Adies.  The  plainr 
tiff  had  an  insurable  interest;  and  by  a  memoraBdum  on 
the  policy^  it  wasdechredi  that  the  insurance  waaon  gooda 
wanranted  ''free  from  capture  and  seicurOi**  and  the  eonse- 
qilenoes  of  any  attempts  thereof  And  tlie  question  is^ 
wlieAev  tlie  loss  arsned  in  the  declaration^  waa  a  loss 
by  capture  or  aeisure,  or  by  the  perik  of  the  seas?  K 
tba  fomier,  the  nnderwritersy  of  whom  the  defsndsmt 
was-  one»  would  not  be  anawenUe ;  but  if,  on  the  ether 
handy  the  lose  waa  oeeasioned  by  the  peaila  of  the  seaa» 
it  k  within  the  tezms  of  die  pcdicy;.  and^  eansequentlyf. 
is  net  affected  by  the  exception*  The  case  states,  that 
whsk  tiie.  ship  was  en  her  yoyage  to  Maraeajfbo,  and 
withm  the  dktance  of  eight  or  mm  milea  from  Fori  Sm 
Carho,  whidi;  waa  dbont  twenty  miles  from  JUanteajfbo, 
she,  for  want  of  »  pilots  ran  for  die  bar  of  the  latter  port; 
bntthat  on  account  of  the  shoal  or  dudlow  water,  the  captain 
wtm  obliged  to  come  to  an  mchorj  and  drifted  on  d»  sand; 
and  that  die  wssel  was  lost  by  the  perik  of  die  seaa*  It 
must  bedlerefoie  taken^  diat  the  ship  was  totally  lost.  But 
it  has  been  argued  by  my  brother  Fitughan,  that  admit- 
thig  die  ship  to  have  been  losti  it  doeanot  necesaarily  fol- 
low that  the  goods  on  board  her  should  be  also  lost,  within 
the  terms  and  meaning  of  the  policy ;  but  I  am  of  opinion, 
that  acoording  to  the  facts  as  stated  in  die  case,  the  goods 
must  be  consadered  as  lost  by  the  perik  of  the  seas.  The 
ship  waa  totailyjiost,  and  ahhougk  tke  goods  were  saved' iir 
a  demand  state,  they  were  recovered  by  an  enemy,  and  but 
for  their  inte^exence  they  ako  would  have  been  inevitaUy 
andtotaHy  lost ;  and  when  they  got  into  thek  possession,  they 
of  course  prevented  diem  from  getting  into  the  hands  of  the 
owners  oaassunad.  Itappears  to  me,  therefore,  thafethe  goods 
were  lost  when  the  ship  waa  hwt.  It  indeed  there  had  been 
any  other  vessel  near,  so  that  the  goods  might  have  been 
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transhipped)  it  would  not  have  been  aloss  within  the  meaning      .j^^ 
of  the  policy ;  but  it  appears  that  there  was  no  ship  at  hand, 
nor  was  there  any  land  within  eight  or  nine  miles  from  the 
place  where  the  vessel  lay  on  the  sand.    If  the  underwrit- 
ers were  to  be  exempted  firom  liability  cm  a  loss  by  cap- 
ture, they  could  not  be  envied  to  calculate  on  having  the 
goods  preserved  by  an  enaoay,  and  if  they  had  not  taken 
themj  it  is  clear  that  the  goods  could  nev^  have  been  re- 
covered.    The  ship  itsdf  could  never  have  been  restore 
ed^  as  she  drifted  on  the  sand  and  was  lost.     If  Ae 
ship  had  struck  on  a  rode  out  of  the  reach  of  kuad,  and 
couU  not  be  got  off,  althou^  the  goods  wight  remain  in 
her>  yet  they  must  be  eonsidexed  as  lost  the  moment  the 
ship  was  reduced  to  that  situation ;  and  here  it  appears 
that  dj^  vessel  drifted  or  stuck  in  die  sand  and  waw  lost, 
and  wAt  hq^sed  aft6rwa!rds  makes  no  difference  in  die 
case.    If  she  had  gone  to  pieces,  and  the  goods  had  been 
drifted  on  skore^  the  loss  would  have  beea  total,  although 
they  might  afti^rwarda  have  got  into  the  possessioi^  of  their 
owners.    So  here,  die  moment  the  dup  became  irremovei^ 
blokand  there  were  no  boats  or  veesels  near  to  take  any  part 
of  the  cai^o  out  of  her,  it  minst  also  be  considered  as  lost, 
and  the  policy  consequently  attached*    This  case,  diere- 
fi>re»  is  distinguishable  firom  those  to  wluch  we  have  been 
referred ;  and  although  it  has  been  said,  that  the  law  looks 
at  the  immediate  or  proxunate,  and  not  the  remote  cause 
of  the  loss,  still  that  brings  us  back  to  the  question,  as  to 
what  was  the  immediate  cause?  And  if  the  loss  were  com- 
plete by  the  shqp's  having  been  driven  on  the  sand  before 
Um  seizure  of  har  cargo,  it  was  unquestionably  a  loss  by 
tbs  perils  of  the  seas.    The  case  oHdvier.Jamon  is  mar 
terially  distinguishable  firom  the  present;  for  although  die 
circumstances  there  might  perhaps  have  warranted  the  fact 
of  a  toialloss,  yet  it  wasstated  that  thevessel  was  not  totally 
lost>  but  that  the  ship  and  tackle  sustained  only  a  partial 
damage,  and  the  judgment  of  the  Court  proceeded  on  that 
ground;    for  Lord  EUmbonntgh  at  the  commencement 
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ISS^ ,  observed  (a),  that  ''  the  ship  and  goods  were  damaged 
by  the  perils  of  the  seaisi  and  were  afterwards  seized  by  the 
American  GoTemment,  and  condemned."  (So  here,  the 
goods  were  seized,  biit  the  ship  was  left  a  wreck).  **  And 
(continued  )iis  Lordship),  the  question  is,  whether  the  total 
loss  by  subsequent  seizure  and  condemnation,  takes  away 
from  the  assured  the  right  to  recover  in  respect  to  the  pre- 
vious partial  loss  by  sea  damage?  It  is  to  be  recollected,  that 
nothing  is  properly  imputable  to  sea  damage,  but  the  dete- 
rioratioiLof  the  ship  and  cargo."  Here,  however,  there  was 
no  deterioration,  but  a  complete  destruction  of  the  ship;  and 
the  cargo  must  necessarily  have  been  destroyed,  if  it  had 
not  been  taken  possession  of  by  the  enemy;  and  they  seiz- 
ed it,  not  for  the  purpose  of  saving  or  preserving  it,  but  ap- 
propriating it  to  their  own  use.  In  Oreen  v.  EbnaKe  it  was 
held,  that  if  a  ship  be  driven  by  stress  of  weather  on  an  ene- 
my's coast,  and  there  captured,  it  is  a  loss  by  capture,  and 
not  by  perils  of  the  seas.  Here,  however,  the  ship  was 
not  driven  on  the  coast,  but  lost  on  the  sand  nine  mUes 
off.  There,  too,  it  is  stated,  that  she  reomed  no  damage 
from  the  wind,  whilst  here,  she  was  completely  destroyed 
and  wrecked  by  running  on  the  bar,  and  afterwards  drift- 
ing on  the  sand,  and  whether  she  were  near  a  firiendly 
coast  or  not,  it  appears  that  she  was  totally  lost.  I  am 
therefore  of  opinion  that  the  plaintiff  is  entitled  to  recover 
from  the  defendant  the  amount  of  his  subscription  to  the 
policy  in  question. 

Mr.  Justice  Park. — ^I  was  at  first  inclined  to  think  that 
the  plaintiff  was  not  entitled  to  recover,  but  I  am  now  sa- 
tisfied that  he  is.  There  is  a  confusion  in  the  statement 
of  the  facts  in  the  case,  and  I  thought  them  inconust^it, 
but  they  are  now  explained.  The  vessel  and  cargo  were, 
in  contemplation  of  law,  lost  previously  to  the  seizure;  and 
it  appears  that  the  ship  was  totally  lost,  and  that  not  one- 

(a)  12  East,  653. 
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twentieth  part  of  the  gooda  were  taken  on  shore  in  a  sound 
Btate,  and  there  were  no  means  of  carrying  them  on  through 
the  assistance  of  a  friendly  shipy  or  otherwise.  If  the  goods  couitt. 
had  been  sunk,  the  assured  would  have  been  entitled  to 
recover  for  a  total  loss;  and  if  they  had  be^  afterwards 
taken  up  by  an  enemy,  it  would  have  made  no  difierence, 
but  the  liability  of  the  underwriters  would  still  be  the 
same.  In  Bandreti  v.  SenHgg  (a),  where  on  a  policy  of 
insurance  on  goods,  the  vessel  was  wrecked,  and  the  loss 
was  averred  to  be  1^  the  perils  of  the  sea,  and  part  of  the 
goods  were  lost,  and  part  got  on  shcNrct  but  whilst  on 
shore  were  destroyed  and  plundered  by  the  natives  of  the 
coast,  so  that  no  portion  of  them  came  again  into  the  pos- 
session of  the  assured.  Lord  Chief  Justice  Oibb$  held 
that  it  was  a  loss  by  perils  c£  the  sea,  and  that  no  aban- 
donment was  necessary ;  and  his  Lordship  there  said, "  the 
cause  of  the  loss  was  the  perils  of  the  seas ;  and  the  por- 
tion of  the  goods  which  was  saved  from  the  wreck,  though 
got  on  shore,  never  came  again  into  the  hands  of  the  own- 
ers. It  is  therefore  a  total  loss  to  them,  from  the  perils 
stated  in  the  declaration.'^  That  case  is  very  similar  to 
the  present;  and  the  only  material  distinction  is,  that  there 
the  cargo  was  plundered  by  the  natives  of  the  coast,  and 
here  by  an  enemy.  I  am  therefore  of  opinion  that  the 
plaintiff  is  entitled  to  judgment. 

Mr.  Justice  Burrouoh. — ^This  and  two  other  causes 
were  tried  before  me,  and  were  attended  with  nearly  the  same 
facts  (A).  I  never  entertained  a  doubt  but  that  the  plaintiff 
had  a  right  to  recover,  and  I  decided  on  the  principle  laid 
down  in  Lme  v.  Juauan^  that  *^  causa  proxima  et  turn  re» 
moia  speetaiur,'*  and  here  the  proxima  causa  was  the  loss 

(a)  Holes  N.  P.  C.  149.  andthe  otker vdiere  the  goods  were 

{h)  These  were  actions  on  the  taken  on  shore  in  a  sound  state, 
same  policy,  viz.  one  on  the  slup, 
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j^^  of  the  ship.  Another  principle  applicable  to  the  prieftent 
ease  is,  "  qui  benlb  dirtinguUf  bend  docei^*'  and  here  thiere 
was  a  total  loss  of  the  ship  in  the  course  of  her  toyag^^ 
and  the  immediate  injury  to  the  goods  was  occasioned  bjf 
her  stranding  and  drifting  on  the  sand ;  iHiilst  in  U^uie  r; 
■/onsoft,  the  ship  sustained  only  apartial  loss,  and  which  wait 
occasioned  by  die  captain's  endeairouring  to  break  an  ern^ 
bargo,  and  although  the  veuwlfeU  down  dh  heir  side  as  the 
tide  left  her,  she  was  afterwards  weighed  up  and  taken  to  an 
American  harbour.  Here,  howeteri  the  captain  had  be^n 
guilty  of  nb  offence  or  breach  of  du^»  but  wi»  lawfully 
conducting  the  ship  to  her  destined  port,  and  t6  irhich  he 
thought  she  might  proceed  with  safety,  he  not  kno#kig  t\ 
the  time  that  itfartfcojrio  had  been  reieently  takeh  by  tlKfr 
Spanish  forces  acting  under  the  authority  of  the  KiA^ 
of  that  country.  On  the  principle,  therefore,  that  the 
proximate  cause  of  the  foss  was  the  ship's  having  drifti^ 
6n  tte  JBandi  it  must  b^  considered  as  a  loss  by  the  perils  df 
the  S^;  arid  whilt  Occurred  subsequiently  is  mere  matteif 
ofaggraVatioii. 

Judgment  for  the  plaintiff. 

Mri  Serjeant  Phughan  then  nttsntfoniftd  the  ieMe  of 
Siraiion  ▼•  Bern,  in  which  die  circunistanees  were  Che 
same,  with  the  exception  that  the  goods,  consisting  of  silB 
pipes  of  wine,  had  been  landed  in  a  sound  and  undamaged 
state,  and  in  which  judgment  was  ordered  to  be  entered 
for  the  plaintiff. 

Mr.  8erjei(nt  Basanquei  then  applied  fot  leave  to  et^ 
ter  up  the  verdict  on  iite  first  count  of  the  declaration, 
which  averred  a  total  loss  by  the  perfls  of  die  sea,  ahd 

Which  die  Court  accordingly  granted. 


IN  rnt  FlrtM  YEAR  dp  GEO  IV.  40S 

1824. 

*    THORktOH  V.  BOLLAND.  ^^mSSL 

X  HIS  was  an  action  brought  to  recover  penalties  alleged  where  the  mai- 
to  haVte  been  incurred  by  the  defendant,  under  the  sMtute  {J^^^J^- 
5B  €fco.  8,  t.  S&,  intittifed  "  An  act  for  tiie  toore  efleotual  ^!^  ^  »>««» 

^  .  pUotea  into 

teguiaHoh  of  pilots,  jmd  of  tfa^  {>Qotage  of  ships  and  ves-  sumdgauenA^ 
«els  on  ifte  dbkst  of  EngioHd.^  pii,jt^  ^a  dis- 

At  the  IrW,  at  the  Spring  a^bites  tbt  the  county  of  Kent,  ^l^nd*" 
in  18S3,  a  vefdict  Was  taken  for  the  plaintiff  for  one  pe-  ped  a  mile  down 
nalty  of  2W.,  subject  to  the  opii^n  of  tlie  Court  on  the  ehes^  toiraidi 

The  brtg  Arehimei^,  Wheteof  the  defendant  was  ttia»*  ^MmUy^hm$e 
ier,  arrivtid  on  the  SBth  of  i4iigtf#/,  1820,  off  DungemcBs,  onboard  8^""^ 
in  the  course  of  her  Voyage  fK>tn  a  port  iA  the  JfedH^ftr^i^  HdTi^tTe 
tMPa»itothept>H:of/:^*>M;    fTUKamAntkomf  WlUie j  then  wu  liable  to  a 

'^  ^  .  penalty,  under 

being  a  pilot  duly  appointed  and  licensed  by  the  Lord-  the  34th  section 
Warden  of  the  Cinque  Ports,  aWdOonsMble  bf  DoMrCAu^/e,  52  aJ.  s,  & 
acctttdin^foiltidforthe  putpcse^  iiMmtidtfed  m  thenid  '^^^^^^ 
act,  #ent  oh  boa^d  tbe  brig  for  the  purpose  of  piloting  in  the  exception 
fie^  dtMhg  the  tihi6  6h^  regained  Within  the  linits  of  bis  vessel  for"!^ 
Ifcdhce,  2unl  Accordingly  piloted  her  into  iSfcind^a^  dneek  J^^^^ 
f&r  th^  perfonw^ee  of  auaftitltidi^^  and  t^Dttiited  on  biMird  f^J^  ^^  ^^ 

'^  ^  '  dock,  or  chang- 

th^t^,  aetinj^  as  a  p9ot,  limtil  the  M  6f  Septtniber  fblldwing ;  ing  her  moor- 
Ofl  ^hlch  day  .he  was  discharged  ftom  quarantine,  wJh  !,",^jr J?' 
the  defehdaiiit  imisted  upoil  Whii^i  tptittlng  th^  vessel.  ^^^"^ 
IfPTHte  ofibred  t6  t^^  bhatge  of  her  tbt  Hid  Thrnnesi  and 
at  fitbt  refosed  to  giv^  hei*  hj^  to  the  defendtet;  but  oh 
the  defend^nt*^  injbrnfiifig  hhn^  that  he  %ras  dfaiM^d  by 
Ids  onplmers  to  discharge  WhUe  and  to  take  a  SABemt»  pi- 
bt,  khd  giving  hiia  thb  foRoiHng  ihemorahdnth : 

Sftandgnte  Crbek,  SeptmbM'  HAk,  Xmft. 
*'  Th^Sfe  kt^  to  e^itUy,  that  the  bearer,  Mr.  WiUdm 
AiUhm^  WMt,  trto  discharge  tt6ttk  the  \^  AfcMmedet^ 
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-J?-"       ^  Siandgate  creek,  by  me,  having  an  order  from  London 
Thornton     to  that  effect,  and  not  from  any  neglect  of  duty. 
Holland.  *^  John  BMmd,  Masten*^ 


?,  between  two  and  three  o*(Agck  in  the  afternoon, 
unwillingly  gave  np  the  charge  of  the  vessel  to  the  defisnd- 
ant,  the  latter  then  having  dutinct  notice  that  fFhUe  was 
ready  and  willing  to  take  charge  of  her  for  the  Uuunes.  The 
brig  had  a  signal  flying  from  ten  in  the  morning  for  a  pilot, 
and  after  White  quitted  her,  the  defendant  twisted  the  jib 
for  the  purpose  of  canting  her  round,  made  sail  out  of  the 
creek,  and  without  having  on  board  any  duly  licensed  pilot, 
continued  to  drop,  but  always  within  the  port  of  Sochester, 
for  the  distance  of  a  mile,  in  the  direction  to  the  port  of 
London;  the  brig  was  then  brought  to  an  anchor  with  her 
signal  for  a  pilot  still  flying,  Sheemess  being  distant  about 
a  mile  and  a  half. 

The  defendant  had  been  ordered  by  the  quarantine 
mastei^,  to  quit  the  creek,  the  quarantine  having  expired. 
He  left  the  brig  when  she  came  to  an  anchor,  and  pro^ 
needed  in  his  own  boat  towards  Sheemess.    One  Brown, 
:a  pilot,  duly  licensed  by  the  corporation  of  the  TVtmfy- 
<house  of  Deptford  Strond,  having  come  out  of  Sheemess, 
met  him  about  halfway  between  the  vessel  and  Sheemess, 
proceeded  with  him  to  the  ship,  went  on  board  and  con- 
ducted her  to  Orauesend,  and  was  paid  3/.,  being  the  ftdl 
pilotage  of  a  THnify-house  pilot  from  Siantfgate  creek  to 
4jfr(wesend;  whereas.  White's  charge,  as  a  Cinque  Port  pi- 
lot, would  have  been  SL  lis.    One  Dunnf  another  pilot, 
duly  licensed  by  the  corporation  of  the  THni/y-house,  con- 
ducted the  brig  from  Graivesend  to  London.    The  defend- 
ant, upon  White's  quitting  the  vessel,  took,  and  while  she 
was  proceeding,  as  above,  the  distance  of  a  miley  kept  the 
charge  and  conduct  of  her,  without  being  duly  licensed  to 
act  as  pilot,  within  the  limits  in  which  Siandgate  creek  and 
the  Medway  He. 
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The  question  for  the  opinion  of  the  Court  was,  whether 
the  defendant,  in  so  taking  and  keeping  the  charge  and 
conduct  of  the  vessel,  did  incur  the  penalty  imposed  on 
persons  assuming  or  continuing  in  the  charge  or  conduct 
of  vessels,  by  the  thirty-fourth  section  of  the  Si  Qeo.  9, 
c.  S9  (a).  If  tlie  Court  should  be  of  opinion  that  he  did, 
then  the  verdict  was  to  stand;  but  if  the  Court  should  be 
of  opinion  that  he  did  not,  a  nonsuit  was  to  be  entered. 


The  case  now  came  on  for  argument,  when  Mr.  Serjeant 
Taddjf  for  the  plaintiff,  submitted,  that  under  the  second 
section  of  the  statute  (A),  a  Cinque  Port  pilot  was  the  only 


(«}  By  which  it  is  enacted, 
*'  that  it  shall  be  lawful  for  any 
licensed  pilot  to  supersede  any 
person  not  licensed  as  a  pilot,  in 
the  charge  of  any  ship  or  vessel 
within  the  limits  of  his  licence; 
and  every  master  of  any  ship  or 
vessel,  who  shall  continue  to  act 
himself  as  a  pilot,  or  who  shall 
continue  any  unlicensed  person, 
or  any  licensed  person  acting  out 
of  the  limits  for  which  he  is  qua- 
lified as  a  pilot,  alter  any  pilot 
Ucensed  to  act  within  the  limits 
in  which  such  slup  or  vessel  shall 
then  actually  be,  shall  have  offer- 
ed to  take  charge  of  the  ship  or 
vessel;  and  every  person  assum- 
ing or  eontinuing  in  the  charge 
or  conduct  of  any  ship  or  vessel 
without  bdng  duly  lideiised  to  act 
within  the  limits  in  which  sudi 
aldp  or  vessel  shall  actually  be, 
after  any  (rilot,  duly  licensed  and 
qualified  to  act  in  the  premises, 
shall  have  offered  to  take  charge 
of  such  ship  or  vessel,  shall  re- 
spectively forfeit,  for  every  such 


offence,  a  sum  not  exceeding  50/., 
nor  less  than  20/. 

{h)  By  whioh  it  is  enacted, 
*'  that  the  corporation  of  Trinity^ 
house  of  Deptfard  Strand,  shall 
appoint  and  license  under  their 
common  seal,  fit  and  competent 
persons  duly  skilled  as  piloto,  **  for 
the  purpose  of  conducting  all 
ships  and  vessels  suiing,  navigat- 
ing, and  passing  up  and  down,  or 
upon  the  rivers  of  Tkamu  and 
Mtdmajf,  and  all  and  every  the 
several  channels,  creeks,  and 
docks  thereof,  or  therein,  or  lead- 
ing or  adjcmiing  thereto,  as  well 
between  Orfordmeu  and  London 
Bridge^  as  from  London  Bridge 
to  tiie2>oicnu,  and  from  the  Downo, 
westward,  as  far  as  the  Isle  of 
Wight,  and  in  the  Engiiih  CArni- 
mW,  from  the  lek  of  Wight  up  to 
London  Bridge;**  and  that  the 
lord-warden  of  the  CSinque  Ports, 
and  constable  of  Dover  Castle, 
or  his  tieutenant,  for  the  time 
bdng,  shall,  and  they  were  thereby 
required  to  appoint  and  license  fit 
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person  who  could  or\(;uialIy  tokQ  phfffge  of  the  v^^s^^  and 
vbosq  duty  it  W43  Iq  cwduct  aU  te^^^ls  sailiijig  ftom  tb? 
westward  frop  Dw^gen^ss  to  London  JBfridfi$ii  w4  h«fe^ 
it  W99  found  AS  ^  f^j  tbat  the  brig  iu  question  arriyed  off 
Jk^ng^ness  in  the  course  of  her  voyagiQ  fr^im  the  MedUmr- 
rtmem  to  London*  A  Trint^if-hpu^e  pilot,  theirefore, 
could  h^vo  nothing  to  do  with  her^  and  aa  ITAt/^  wa9  the 
first  and  only  Cinque  Port  pUot  on  board,  be  was  bound  tp 

continue :  and  if  he  quitted  her,  he  was  liable  to  forfeit 
his  pilotage,  and  be  subject  to  a  penalty*  according  to  the 
proyiaiona  of  the  12tb  section  pf  the  statute  (a),  A  pik>t 
(saimot  quit  a  Vessel  at  his  own  wiU  or  discretiPPj  UPr  pan 
he  be  discharged  at  the  pleasure  of  the  owners,  and  nei- 
ther they  nor  the  master  have  any  authority  to  dismiss- 
him;  and  here  it  appears  that  the  Cinque  Pprt  pilot  rp- 


aad  competeal  pev9qa»  diily  fMU- 
ed  as  pilots,  **  for  the  puipoBft  pf 
conduetiiig  idl  ships  fmd  ye^s^ 
sailiii|^»  nangA^Qg,  and  psMiiig 
from  the  westward  up  the  ri- 
vers Tkam$9  and  ilMfCHQi;  thi^ 
k  to  say,  from  Dungenw  up  to 
Ltmdtm  Hnd$e,  mm)  9<mA^^ 
Bridge  f  and  from  the  buoy  p^ 
the  Brake  to  the  wes^^ard,  thai 
is  to  say,  from  the  s{od  hu^y  tp 
the  west  end  of  the  Owp^;  aU 
which  vessels  ahidl  heeoiidtteted 
and  fuloted  by  such  pUotK,  ao  ap- 
pointed and  Ucensed,  und  hy  no 
other  (ulots  or  persons  wbopipo- 
erer,  &c.  &c^ 

(a)  By  which,  ato  reeit^g  tbst 
great  inconvenience  tatnide  would 
arise  by  putting  an  end  to  theus^ge 
of  Cinque  Port  ^ots  quitting  ships 
or  vessels  at  GraocMiiil,  or  dse- 
wbere  in  the  Thmmetix  Medm^y  at 
their  discretion,  it  was  eniwted, 
**  that  if  any  Ginque  Port  pilot. 


takiagebwrgeof  Apy.shipoT  yessel 
ilitq  the  Tlmmef  o^  Medwij/p  sMX 
quit  such  flupor  vei^l  a$  Qvinm- 
in4,  or  in  any  pAer  part  of  Ap 
T^mei,  or  ia  wy  iwt  pf  H^ 
ttfdwm^  bfkfore  such  ship  or  vf^h 
sel  skill  have  arrived  ^t  the  plac^ 
|o  whipb  fuch  ship  or  vep^  i» 
bound  In  the  siud  riyeivi  7^^ 
ar  Mfimofi  r^^wefiveiy,  wi4(mt 
the  cpnienl  of  tb?  ^ptfu^  ^ 
other  person  having  the  coo^n^^ 
thfiFeQ^  uakffs  spin^  othpr  duly 
quallfi^  pUot  ehaH«  wM^  fqpb 
Qpnupnt.  Go^p  1^  bQaf<)«  an^  Ml 
tri(e  the  i^uifge  nn4  caadupt  of 

iuch  ship  Of  vessel,  f qr  thP  r^- 
due  of  the  pitptaga  fp  b^  P^r- 
fonnpdj'^  every  sa<^  P^<>(  ^Ml 
forfeit  his  pilottgCji  and  be  f^utjioct 
to  such  other  ppnajty  pf  punish- 
ment ns  by  tbp  ^  he  n^ny  be 
liable  tp,  for  quitting  ^  ship  or 
vessel  befpre  he  shall  wriva  at  h^ 
pfaM^e  of  deitini^lion. 


IN  T^E  nrW  y^A^  Of  060.  IV. 

▼oisel  for  tlw  7%afti^.  The  1 }  th  section  of  the  8tatute(a) 
coatMng  a  provisioii  th«t  Cinque  Port  pilots  may  repair  oa 
board  ships  at  anchor  in  the.  DowiSf  and  supersede  any 
licensed  pilot  other  than  a  Cinqiie  Port  pilot;  and  this  re* 
gnlation  was  made^  on  the  ground  that  the  navigation  of 
the  liawm  is  difficult  and  dangerous,  and  requires  local 
knoirledge.  It  may  he  said»  howereri  that  this  case  fiiUs 
mthin  the  pfioviaions  of  the  22d  section  of  the  act  (i);  but 
that  only  applies  to  cases  of  reinoTal  in  port  fqr  the  pur^ 
poses  of  entering  into  or  going  out  of  dock,  or  changing  the 
moorings  of  the  ship;  and  there  is  no  pretence  for  saying 
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(c)  By  wfaldi  It  Is  enscted, 
*that  the  master  or  otherperson, 
having  the  command  of  any  ship 
or  vessel  coming  from  the  west- 
ward, and  bound  to  any  place  In 
the  livers  of  Thmnei  or  Medway^ 
not  having  a  dnly  qualified  Cinque 
Port  pUot  on  board,  shall  on  the 
arrival  of  such  ship  or  vessel  off 
Dunpenesi,  and  undl  she  shall  have 
passed  the  buoy  of  the  Brake,  or 
a  line  to  be  drawn  from  Sandawn 
Castle  to  the  said  buoy,  (unless  in 
the  mean-time  she  shall  have  re- 
ceived a  proper  Cinque  Pbrt  pi- 
lot on  board),  display  and  keep 
flying  the  usual  signal  for  a  pilot 
to  come  on  board,  ftc.  ftc."  un- 
der the  penalty  of  double  the  sum 
wldch  the  julotage  would  have 
amounted  to.  Provided  always, 
that  if  any  ship  or  vessel  bound 
to  the  rivers  7%tmei  or  Medway, 
shall  anchor  any  where  in  the 
Downs  between  the  South  Pore- 
land,  and  a  line  drawn  flrom  San- 
down  Castle  and  the  south  buoy 
of  the  Brake,  having  any  licensed 


pUot  odier  than  a  Cinque  Port 
pilot  on  board,  it  shall  be  lawful 
for  ^  Cinque  Port  pilot  to  repair 
on  iioard  the  same,  at  anytime 
befbre  such  ship  or  vessel  shall 
have  been  at  anchor  one  hour  with 
the  signal  for  a  pilot  flying,  and 
to  take  charge  of  her  up  the  said 
rivers,  but  not  otherwise. 

(&)  By  wldch  it  is  enacted, 
''  that  nothing  in  the  act  contaiur- 
ed  shall  be  construed  to  prevent 
any  sMp  or  vessel  which  shall  be 
brought  into  any  port  or  ports  in 
England,  by  any  pilot  dnly  Keens- 
ed,  from  being  afterwards  remov- 
ed in  such  port  or  ports  by  the 
master  or  mate,  or  other  person 
belonging  to  any  such  diip  or  ves- 
isel,  and  having  the  command 
thereof;  or  If  in  ballast,  by  any 
other  person  or  persons  appointed 
by  any  owner,  or  the  master,  or 
any  agent  of  the  owner,  for  the 
purpose  of  entering  into  or  going 
out  of  any  dock,  or  for  changing 
the  moorings  of  such  ship  or 
vessel." 
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that  the  eaptein  could  be  oonaiideredas  doing  either  of  tbeie 
acts,  as  on  the  Cinque  Port  pOot*8  quitting  the  voMel,  he 
dropped  down  nearly  a  mile  in  the  directiim  for  Lrnidrnw 
without  a  pilot  on  board,  and  afterwards  put  the  vessel 
under  the  care  of  a  TVtntfjf-house  pilot.  And  even  assum- 
ing that  he  had  a  right  to  dismiss  the  Cinque  Port  pilot  at 
Siandgaie  creek,  he  could  not  set  sail  widiout  having  ano- 
ther on  board,  although  he  continued  within  the  port  of 
Rochester;  and  the  4Sd  section  enacts  (a),  that  pilots  quit- 
ting ships  at  Standgaie  creek  before  their  arrival  at^he 
place  to  which  they  are  bound,  shall  be  subject  to  a  pe- 
nalty; and  the  59th  section  (i)  merely  contains  an  exoep- 


(«)  By .  wluch  it  is  enacted, 
'*  that  if  any  pilot,  taking  charge 
of  any  ship  or  yessel  into  tfae^  ri- 
ven JTumui  (NT  M^ivejf,  shall 
qnit  such  ship  or  yessel  at  Stand' 
paie  creek>  before  such  ship  or 
vessel  shall  have  arrived  at  the 
place  to  which  such  aldp  or  vessel 
is  bound  in  the  rivers  Tkemu  or 
JiMway  respectively*  without  the 
consent  of  the  captab^  or  other 
person  having  the  command 
thereof,  unless  some  other  duly 
^piiiified  pilot  shall  comeonboaid, 
i^d  shall  take  the  charge  and 
conduct  of  such  ship  or  vessel  for 
the  residue  of  the  pilotage  to  be 
performed,  every  such  pilot  shall 
fbrfeit  for  every  such  ofience, 
all  pay  and  reward  lo  wMdi  be 
might  be  entitled  for  having  con- 
ducted or  piloted  such  ship  or 
vessel toSfmu^afe  creek,  and  shall 
also  be  subject  to  such  other  pe- 
nalty or  punishment  as  by  virtue 
of  any  of  the  proriaons  of  the 
act,  or  of  the  rules  and  regula- 
tions to  be  established  in  pursu- 
ance thereof,  any  pilots  shall  be 


liable  to  for  quitting  a  ship  or 
vessel  before  she  shall  arrive  at 
her  place  of  destination.'* 

(h)  By  which*  sliker  imposiag  a 
penalty  on  masters  of  vessels  pi- 
loted by  any  other  than  a  licens- 
ed pilot,  it  is  provided,  ''thatno- 
tMnginthe  act  shall  extend  to  sub- 
ject to  penalties  any  master  of  any 
ship  or  vessel  (not  anchmring  with- 
in the  limits  of  any  port  or  place 
for  which  pilots  are  or  shall  be 
appointed),  who  shall  act  himself 
as  pilot  in  passing  up  and  down 
the  English  channel,  or  elsewhere, 
in  passing  by  any  part  of  the 
coast  of  England,  in  the  course 
of  any  voyage,  or  within  the  li- 
mits of  the  port  or  place  to  wlddi 
hh  ship  belongs,  not  being  a 
port  or  place  in  relation  to  which 
provision  hath  heretofore  been 
made  by  any  act  or  acts  of  par- 
liament, or  by  any  charter  or 
cfaaiten  for  tiie  i^pointment  of 
pUots,  or  who  shidl  employ  any 
person  as  a  pilot,  or  who  shall 
act  himself  as  such,  for  the  con- 
duct of  hia  ship  or  vessel,  in  any 
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taon  that  thenaster  of  a  Avp  not  anehoring  within  the  Hndts 
of  any  port  fbr  which  pilots  are  appointed,  who  shall  act 
himself  as  pilot  so  long  as  a  qualified  pflot  shaD  not  offer 
assistance,  shall  not  be  liable  to  the  penalties  imposed  by 
Ae  act.  That,  however,  cannot  apply  to  Ais  case,  and 
iiie  defendant  was,  under  the  circumstatac^s,  clearly  lia- 
ble to  Ae  penalty  imposed  under  the  SMi  section  of  the 
statute. 


IflS^ 


Mr.  Serjeant  Bosanqttet  for  the  defendant — It  must  be 
admitted,  that  the  Cinque  Port  pQot  might  have  conduct- 
ed the  ship  from  Standgate  creek  to  London^  according  to 
the  provisions  of  the  act;  but  the  TWhify-house  pilot,  who 
came  on  board  from  Sheemess,  was  also  qualified  to  con« 
duct  her  to  her  place  of  destination ;  and  the  charges  of 
the  one  were  conriderably  less  tiian  the  other.  Although 
the  Cinque  Port  pilot  having  once  come  on  board,  could 
not  have  quitted  the  vessel  at  Standgate  creek,  without  the 
consent  of  the  owners  or  captain ;  yet  it  seems  to  be  quite 
clear  that  he  might  have  left  her  on  obtaining  such  con-> 
sent.  The  brig  had  a  signal  flying  for  a  TVmtfy-house  pilot 
long  before  the  Cinque  Port  pilot  quitted  her,  and  which 
continued  until  the  THmfy-house  pflot  came  on  board ; 
and  the  defendant  merely  sailed  out  of  the  creek  and  drop- 
ped down  about  a  mile  within  the  port  of  Rochester,  he 


esse  ivliere  sod  so  long  as  a  dvly 
qaiBfied  pilol  aliail  not  offer  as* 
tri^aiigip^  Off  make  a  signal  for  that 
pnipose."-— Provided  also,  that 
the  act  flhall  not  extend  or  be 
construed  to  extend  to  hinder  any 
pevaons  f rom  asdsting  any  ship 
or  vetiel  in  distress,  at  any  time 
orplace»  nor  shall  subject  such 
person  or  any  master  of  any  ship 
or  Tessel  employing  such  persons 
to  the  pensities  of  the  act,  in  re- 


spect of  such  aidstanee  given 
during  the  distress  of  such  ship 
or  vessely  or  in  consequence  there- 
of, or  under  any  circumstances 
wluch  shall  ha?e  rendered  it  ne- 
cessary for  such  master  to  avail 
Kitnaj^if  of  the  best  assistance 
which  at  the  time  could  be  pro- 
cured ;  any  thing  in  the  act  con- 
tained to  the  contrary  thereof,  in 
anywise  notwithstanding.       v  . 


« 

^S^     fcwfeg  hwfw  ^^9«4  hj  tbfl  proper  <^fcef  tn  a«^  Ae 

ffBourvoii  cw^kf  tb^  imar4iitiiie  baying  (?i(pii^d,  \wt  be  fpwife^ted  np 
iQtimtiofi^  to  ]}ropped  to  L^mdon  witboift  a  pBot;  axpd  hi» 
ip^r^ly  4¥Ppping  4QWn  witfam  th^  (lort  of  i29c^e9/er«  briiig9 
bim  ^^Pl?39ly  ifithin  ^  provi^ion^  of  tbe  294  section  of 
tb0  sti^tttt^j  f^  be  migb(  merely  b§v^  diropped  dowff  foe 
a^  purpo»0  of  getting  n  i|f poring,  wntU  *  2Vtm^hw#(| 
pilot  shouldhave  come  on  board  from  Sheemessp  andapjlat 
actually  came  out  of  Sheemess,  met  the  plaintiff  in  hia  boat 
about  balf  way  betwee^  tbi?  vi^^l  and  ^bfiem€$$^  and  pro- 
ceeded irith  hef  to  Chemiesmi4'  Tbi^  4Sd  section  expressly 
sbewBi  t|ipt  a  p}}pf;  n(^  quit  4  Tpwel  a(;  Siamdgnic  crpek 
^itb  the  consent  of  tb^  ^ptain,  and  he  here  iir^  expres^t 
ly  ?eqMMre4  by  Ae  4^ei)4;in|  tQ  4q  ^. 

Jlr*  S^eartt  STflrftft^  IP  peply,  Wfl  rtopp^  Iff  tb«  pcjijr^ 

* 

JiOr4  Cbief  iv^tif^  Rjf8T*-rTbe  quewtipn  Jp  this  c^ 
^ir)se9  PP  |:bi?  Ji|atute  fig  J9/S0-,  3,  .c,  39  (fl)^  whicl|  [s  a  most 

impovt^^t  act|  IV  lit  legania  jfche  a4r^^^'>''f^^  ^  ^be  ngyir 
gotten  and  iHumaerc^  of  th<^  conntryi  a^  veU  ;^  t^e  pro^ecr 
ttQfi  of  property  ai^d  the  |i?es  of  l^e  cr^wp  who  are  eiaigagr 
e4  m  such  aaiigatJQn*  Th^  rights  and  dutieisi  pf  the 
Cinque  Port  afid  TVjn i^-house  pUot^  have  been  pw^ked 
9f|t  by  A^  ^  sectiop  of  the  statute,  thp  former  beii^  Ii< 
censed  to  conduct  ships  firom  the  westward  to  Xondon,  and 
tim  latter  firom  Qrfor4m$^  and  the  n^thw^rd.  Here  it  «pr 
pears  chat  the  defendaolfa  vessel  came  from  tbe  areitward' 
and  was  pQoted  into  Standgate  creek  by  a  Cinque  Port  pi-- 
htp,  wbere  §be  was  detained  until  sh^  had  performed  qu^- 
lantiae.  That  the  pil^t  ^ntifi^ed  m  board  aqd  4«ted  aa 
sudi  until  the  day  of  her  discharge.  Wbea,  hoverer,  the 
defendant  was  about  to  start  from  Siamigait  to  proceed  to 
JfAjp^fk^  \^  ma4c  9-  signal  for  another  pilot^  and  ordered 
the  CSnqiue  Pert  pilpt  x>u|;  pf  tbe  ship,  aUbavgb  ^e  pfiert^ 

(a)  Tlds  statute  is  now  repealed  by  the  6  Gto,  4,  c.  125. 
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to  take  charge  of  ber»  and  cQiild  ha?^  oooductq^  k^X  to 

London,  |f  he  had  been  pennittad  (q  do  9o«    If  there  had     Taoi^^iTqir 

been  a  2Wiifti/-boiwe  pilot  then  Q^  bpardi  it  would  have  |IpiIaii^ 
been  a  different  qn^stioQ^  a9  the  captain  puf^bt  have  put 
the  yeanel  under  bit  charge*  ai  she  wm  then  bejop^  the 
binits  of  the  Cinque  Port  pilota*  But  no  TVjit^y-bous^ 
pilot  capie.  The  captai^i  thereforca  had  ^  right  to  l^t%in 
the  CSpque  Port  pilot»  fiod,  in  point  of  fact»  ought  tP  have 
done  9Q«  theine  beiiig  w  Ptb^v  pHot  on  board ;  instead  of 
wbiflh,  bo  dispiisaed  hiipy  and  took  it  upoi^  himself  to  con- 
duct  the  Tassel  out  pf  ^mtlgaU  on^k.  It  doe^  not  ap- 
pear what  the  e^t^t  pf  thi^t  creek  ia,  byt  be  droj^ped 
down  the  port  of  BoeheU^r^  and  proceeded  tpli^ards  Ji4«k 
don  fior  the  diatanoe  of  a  mile;  aiid  the  questiop  i^i  whe- 
ther he  thereby  took  the  pilotsige  ifpon  bimselfi  ^^  ip 
other  terms^  wiiether  he  baa  oonunited  an  offence  within 
the  84th  section  of  the  act»  or  falls  witlun  tbn  e]^oeptiQn 
contained  hi  the  SSdt  I  am  of  opinion'  that  b^  b<M(  ^PR^- 
mitted  m  ofience  within  the  84th  sectionf  and  that  b^  if 
notwithmthe  exception  of  or  protected  by  tha  ^i  Tbip 
is  certainly  a  most  inpartant  qnestion,  as  far  M  It  t^g^f^ 
tlie  owners  of  ships,  but  it  is  of  far  highet  importance  to 
OBderwriters,  who  insure  against  the  varioiui  perils  whiqh 

may  befid  vessels  in  passing  up  and  down  the  five?  Thm»^ 
and  Aey  have  a  right  tp  expect  that  every  ^bip  ab^U  bav^ 
the  beneit  and  assistance  of  expari^n|9ed  p^rapns  hftyipg 
a  local  knowledge  of  th^  navigation  during  wery  P9^.pf 
the  voyage ;  and  the  S4lih  section  of  tbe  I9ti9tuta  ^m^^f 
that  **  every  master  of  a  ship  who  shall  oontinvo  to  i^^t 
himself  as  pSot,  or  who  shall  oonlinne  any  w^Uf^em^d  ]H* 
kyt J  or  any  Qcensed  persoui  aetfng  out  of  (l|e  limits  A>>^ 
which  be  is  qualified  as  a  pilot,  after  any  pilp^  Uipepsed  to 
act  within  the  limits  in  whii^  such  ship  shall  thep  fu^twl- 
fy  be,  sbafi  have  offered  to  take  charge  of  the  sbWt 
shall  forfeit  Ibr  every  such  ofiknpe  a  siun  not  ^199^^* 
ing  SKA.,  nor  less  than  20^/'  Here,  tbe  de^ndanti  «s  m^- 
ter  of  the  brig  in  question,  took  upon  himself  to  act  with- 
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-}^f^'      ^^^  A  P^l^^>  <^i^d  witlun  the  limits  for  which  a  person  was 
Tbokjitov     qualified  to  act  as  such,  for  the  space  of  one  mile,  and  in 

BoLLAVA,  the  course  of  the  voyage  towards  London*  He  is,  there- 
fore, within  the  immediate  words  of  the  act,  and  the  mis- 
chief intended  to  be  guarded  against  by  it;  because,  if  he 
might  go  one  mile  in  search  of  a  pilot,  there  is  nothing  to 
prohibit  him  from  extending  it  to  ten  or  twenty;  but,  as  I 
have  before  observed,  ihe  object  of  the  act  was  to  protect 
underwriters  rather  than  thcr  owners  of  ships,  as  the  latter 
are  indemnified  by  the  former.  It  has  been  said,  how- 
ever, that  the  defendant  falls  within  the  exception  of  the 
SSd  section,  which  authorises  a  master  to  remove  a  vesi^ 
wiAout  a  pilot,  in  port,  for  the  purpose  of  entering  into  or 
going  out  of  dock,  or  for  changing  her  moorkigs;  but  that 
will  not  justify  him  in  psoceeding  a  mile  in  the  course  of 
his  voyage,  and  a  change  of  mooring  can  only  extend  from 
one  pier  to  another,  or  firom  mooring  to  mooring,  which 
ioBy  be  done  witii  safety  under  the  superintendance  of  the 
master ;  and  in  such  a  case,  it  would  not  even  be  necessary 
for  him  to  be  on  board*  Here,  however,  what  the  defend- 
ant has  done,  does  not  appear  to  me  to  &11  within  that  ex- 
ception, and  he  is  consequendy  liable  to  the  penalty  im- 
posed by  the  34th  section*  It  may  be  sdd,  that  thb  is  a 
hard  case  upon  the  defendant,  but  we  must  take  the  law 
as  we  find  it*  The  contest,  in  point  of  fiust,  is  between 
two  classes  of  pilots,  who  are  as  hostile  to  one  another  as 
two  countries  in  open  war.  This,  however,  it  is  immate- 
rial to  consider,  for,  looking  at  the  words  and  spirit  of  the 
act,  the  attention  due  to  the  owners  of  vessels,  and  more 
partictdarly  to  underwriters,  and  the  protection  of  the  crews 
navigating  them,  they  all  requite  that  tlie  captain  or  mas- 
ter of  a  ship  should  not  navigate  her  himselft  or  proceed 
on  his  voyage  until  he  has  a  pilot  on  board;  and.  having 
one,  he  ought  not  to  discharge  him  until  he  has  obtained 
another,  equally  skilfiil  and  competent  to  conduct  the 
vessel  to  her  place  of  destination.    Here,  however,  the  de- 
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fendant  proceeded  on  the  voyige  for  the  dmtanet  of  one  1894. 

mile  without  any  pilot  on  board,  and  I  am  therefore  of  thoemto^ 

opinion  that  the  verdict  taken  for  the  plaintiff  must  atand#  bolland* 


Mr,  Jtistice  Park  and  Mr.  Justice  Bubrough  concur* 
ring- 
Judgment  for  the  plaintiff,   • 


Briscob  V.  Stephens.  jufyiSI 

jThis  was  an  action  of  assumprit.  The  declaration  con-  When  a  pietf 
tained  counts  for  goods  sold  and  delivered,  and  a  quam^  ^  ntmmpOi  finr 
turn  valiant,  and  the  usual  money  counts.— The  defend-  ^^^^ 
ant  pleaded,  ^«/,  the  general  issue;  andMConctfy,  ttmt  that  the  pidntur 
the  plaintiff  had  theretofore  impleaded  the  defendant  in  defienduit  in  an 
a  Court  of  record  at  Ludlow,  in  the  county  of  Salop,  ^^^^^ 
for  the  same  identical  causes  of  acticm  as  in  the  declara-  cMjei  of  tcdoo 

in  the  dfidax»- 

tion  mentioned;  and  that  such  proceedings  were  thereup-  tim  roendoned, 
on  had  in  the  said  Coiirt ;  that  the  defendant  afterwards,  to  fyoABnt  no^rer- 
wit,  on  &c.  by  the  eonsideratton  and  judgment  of  the  said  !f,{!Si?{l^ 
Court,  recovered  against  the  plaintiff       /.  for  his  costs  Judgment  of 
and  damages,  whereof  the  plaintiff  was  convicted ;  and  that  inch  jud^- 
that  such  judgment  still  remained  in  full  force  and  effect,  ^^^d  in  foil 
and  not  in  the  least  reversed,  satisfied,  or  made  void-    The  '""  J  •"*  ^ 
whole  of  the  declaration  in  the  Court  below  was  set  out  edtotetoutthe 
in  the  plea:— ^and  the  first  count  stated,  that  the  defendant,  ^^  conrtbeiow, 
on  the  1st  January,  1822,  at  Ludlow,  in  the  county  of  ^^^^^ 
Salop,  and  within  the  jurisdiction  of  that  Court,  was  in-  the  goodf  were 

•old,  or  diat  the 

debted  to  tiie  plaintiff  for  goods  sold  and  delivered  to  the  consideration 
defendant  and  at  his  request.    And  that  being  so  indebted,  ,,0^  ^thin  the 
he,  the  defendant,  in  consideration  theseof,  afterwards»  io  ^^^^^  ^^ 

Ihepliiintiirfai 
hie  replication 
aUeged,  that  both  he  and  the  deftndaaC,  at  the  time  of  lerying  the  plaint  in  tfie  Court  below  and 
die  hater  olitaining  judgment^  resided  out  of  the  jurisdiction  of  that  Court,  and  that  the  cause  of 
acdon  arose -out  of  snch  jurisdictbn : — Held,  on  spedsl  demurrer,  that  the  replication  was  sufficient, 
on  the  gion»d»  that  the  proceedings  in  the  Court  below  were  oorosi  mvnjmtUet,  and  altogether  Toid. 
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nfit,  bii,  ice.  At  Salop  ^fesM,  and  Withlh  th^  jiil^isdictioil 
bf  that  CoUrt,  unctertbbk  And  pr6taiised  the  fdaiUti^  to  pay  | 
STBPkBks.  b^^  ^^  bmitt^d  to  Stat6  that  the  ^oods  wei^  i^dld,  or  thftt 
the  consideration  for  the  promise  arose  within  the  juris- 
diction of  th^t  Cbilrt.  There  were  othfer  tiotinls  in  the 
Court  belowy  as  in  the  present  suit,  on  a  quantum  va/a^ 
banif  and  th^  bonfinlbn  tA6ti€y  counts;  all  of  which  omitted 
to  state  that  the  goods  were  soldi  or  monies  advanced  or 
paid  within  the  jurisdiction  of  the  inferior  Court.  The 
defendant  in  the  Court  below  pleaded  nan  €ummpsit,  upon 
which  issue  was  joined ;  and  the  Jury  found  that  he  did 
nbt  undertake  o^  promlilte  iil  fttanner  And  form  as  the 
plaintiff  had  complained  agaitodt  hinH 

^hfe  plaintiff;  dW  protesting  thatihe  s^Cotid  pba  ifii  thU 
cause  W^  wholly  insufficient  iit  law,  tteveitheless,  by  way 
bf  ^t^Ucaticn  in  this  behalf  s^d,  thai  at  the  time  he  levied 
hii^  phdnt  in  thi^  Court  at  Ludlow ,  and  froni  thence  until 
and  at  the  tinie  judgment  was  bbtaihed  by  the  defendant  in 
that  plaint,  both  the  plaintiff  and  defendant  Were  Iresidfaig 
without  the  jurisdiction  of  that  Court,  and  that  the  canses 
oif  action  in  the  declaration  mentioned,  arose  o\it  of  itft 
jurisdiction  \  ahd  that  the  Court  bf  record,  M  Ludhw, 
had  not,  at  the  time  of  levying  the  plaint,  or  at  any  time 
kfterwards,  dny  jurisdiction  over  the  causes  bf  action  ik 
the  abbVd  declaration  inentioned. 

I'o  thl§  replication  the  defendant  demurMd  specially, 
and  assigned  for  causes,  that  it  appeared  from  the  record 
and  proceedings  in  this  cause,  that  the  issufe  in  tiie  CouM 
of  record  at  Ludlow ^  was  not  upon  th^  fact,  Whethiii^  &t 
the  time  bf  levying  the  plaini;,  and  firbhi  thence  until  the 
time  bf  givmg  jVidgtnent,  the  plaintiff  ahd  defendant 
we^e,  or  elthei^  of  them  Vas  living  within  the  jurisdictiwi 
of  that  Court,  but  was  whether  the  defendant  promised 
ih  Manner  and  fotm  as  the  plaintiff  had  complafaied  against 
hite;  that  it  did  not  appear^  nor  could  it  be  collected 
ifrom  the  record  or  proceedings  In  the  Court  at  Ludtdit, 
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that  jttdgmeht  wiis  ghr^n  lipbh,  fori  or  by  reftsoh  of  th^ 
paHieij  or  either  of  them,  not  residing  ^thih  the  jtirisdit!- 
tibn  of  that  Courts  but  that,  on  the  coiitrary,  it  appeared*  STSPHEk^. 
oh  the  record  that  the  jndgmetit  ?ra8  given  upon  the  Slid- 
ing of  the  Jury  who  tried  the  i^uej  aa  to  Whether  the 
defendaht  had  promised  as  thi^plaintiiF  had  complained 
agauisi;  htiki,  lUid  who  fdiibd  that  the  defendant  had  hbt 
so  pronds^i  sUlcl  thilt  the  phdntilF  h^  not  denied  that 
the  liroiittBdi  and  causes  of  actibii  in  the  declaration  in 
tliift  count  kbehtioned,  and  tho^e  ni^htioiied  iii  the  dechf  ^ 
ation  in  the  Court  at  Ludlow  Were  the  saihe  :->-Ahd  ahd 
thM  the  plmitiffi  by  liis  repliciltion,  had  aveirred  against 
a  rl^eord  to  Which  he  Waii  A  pa^ty,  l/ls.  th^t  the  jtidgineht  hi 
the  Court  at  Ludlow  Was  giveh  upon  other  grouiids  thah 
those  which  appear  upon  the  record.  And  ako^  that  it ' 
ap^)e&lred  by  the  record,  that  the  plaintiff  hfatisetf  levied 
the  plamt,  Ahd  theteby  assuthed  that  he  and  the  defend- 
ant ^^  WithiA  the  jurisdilbtioh  of  the  Court  at  Ludlow; 
bAA  thdt  it  did  ndt  appear  by  the  record,  that  the  defend- 
aiil  denied  Hie  jiirisdiction  df  that  Court.  And  alsb,  that 
the  repUcatioU  did  not  liUte  that  the  judgment  m  thd 
Court  at  Ludlclw  had  been  retrersed ;  but  thdt  on  the  coii- 
tra^,  it  Was  stated  in  the  ple^,  ahd  not  deilied  in  the  repli- 
catSbtt,  tiilat  it  still  remained  hi  fiidi  forcCi  and  not  in  any 
reject  ireversed,  satisfied,  or  made  void.  The  pbuntiff 
joined  in  denuvrer. 

Hie  dixke  now  caine  on  fdi^  argiunent,  when  Mt.  Ser- 
jeant JPleoAe  in  support  of  the  demurrer,  having  premised, 
that  tL8  thb  plamtiff  had  iresorted  to  the  infbtior  Coutt  in 
the  fiirst  instance,  and  the  Jury  had  decided  agahtlst  him 
theiie  on  the  merits,  be  was  now  Estopped  froih  denying  its 
jutlsdictioiS. 

The  Court  called  on  Mr.  Serjeant  Wilde  to  support  the 
repfieAtbn.    Although  the  plaintiff  nkight  at  first  h^ve 
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j,^^.  tnistaken  his  course  by  bringmg  his  action  in  the  Court  be* 
low,  yet  he  is  not  thereby  estopped  or  prevented  from 
having  recourse  to  a  superior  Court  which  has  a  compe- 
tent jurisdiction.  In  the  case  of  a  simple  contract  debt, 
the  creditor  may  lay  his  venue  and  sue  his  debtor  where- 
ever  he  pleases.  And  the  plaintiff  in  his  declaration  in  the 
Court  below,  did  not  state  that  the  goods  in  question  were 
sold,  or  that  the  debt  was  contracted  within  the  jurisdic- 
tion of  that  Court.  And  it  is  admitted  by  the  demurrer, 
that  that  Court  had  no  jurisdiction,  as  the  plaintiff  aver- 
red in  his  replication,  that  neither  he  nor  the  defendant 
resided  within  its  jurisdiction,  and  that  the  causes  of  ac- 
tion arose  out  of  it.  So,  the  record  below  shewed  that 
that  Court  had  no  jurisdiction,  as  the  plaintiff  merely  stat- 
ed in  his  declaration,  that  the  defendant  was  indebted  to 
him  within  the  jurisdiction,  without  alleging  that  the  goods 
were  sold,  or  that  the  causes  of  action  or  consideration  for 
any  of  the  promises  arose  within  it«  Even,  tiierefore,  if 
the  plaintiff  had  obtained  judgment  in  the  inferior  Court, 
it  could  not  have  availed  him.  And  Mr.  Serjeant  Wil- 
liams in  a  note  to  Peacock  v.  BeU{a)  states,  that ''  if  a  man 
bring  an  action  in  an  inferior  Court,  where  the  cause  of 
action  did  not  arise  within  its  jurisdiction,  and  the  person 
or  goods  of  the  defendant  are  taken  in  execution  under 
its  process,  though  the  Judge  and  oflScers  of  the  Court  are 
excused,  if  it  had  jurisdiction  over  the  cause,  yet  the  plain- 
tiff in  the  action  is  considered  as  a  trespasser.  And  the 
case  of  The  King  y.  Danser(b),  is  cited  in  support, of 
that  position ;  and  in  pleading  the  proceedings  of  an  infe- 
rior jurisdiction,  every  thing  must  be  intended  to  be  with- 
out it,  which  is  not  expressly  alleged  or  shewn  to  be  with- 
in it;  and  if  this  be  so,  the  defendant  cannot  be  entitled 
to  judgment  on  his  plea,  for  unless  the  causes  of  action 
were  stated  by  the  plaintiff  in  his  declaration  to  be  within 

(a)  I  Wms.  Saimd.  4th  edit.  74  (a),  ii.  (1).  (&)  6  Term  Rep.  246. 
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the  joriadictiony  it  must  be  taken  to  be  out  of  it,  and  here  1^^ 
it  is  no  where  stated,  either  in  the  proceedings  in  the  Court  Bmiscos 
below,  or  the  record  in  this  action,  that  the  goods  were  sold  stbpbbni. 
or  delivered  within  the  jurisdiction  of  the  CourtatXticUeNir. 
It  is  quite  dear,' that  die  consideratioQ  for  the  promise,  as 
well  as  the  pronuse  itself,  must  be  aUiged  to  have  arisen 
within  die  jurisdiefeion,  aoeotding  to  die  cases  of  Drwdr 
y.  fFali{a),  and  Peacock  y.  BeU{b).  And  Mr.  Serjeant 
Wilttanu  there  lays  it  down  as  a  rule,  that  "  in  actions 
in  inferior  Courts,  it  is  necessary  that  every  part  of  that 
which  b  the  gist  and  substance  of  the  action,  should  ap* 
pear  to  be  within  their  jurisdiction;  and,  therefore,  the 
ecnsideraiion  of  the  promise  must  be  laid  in  the  decla- 
ration  within  the  jurisdictio^;  «nd  the  on>i»non  of  H  is  er- 
ror,  even  after  verdict:"  and  a  number  of  authorities  are 
referred  to  in  suppwt  of  that  position,  A  party  who  faib 
to  obtain  justice  in  consequence  of  the  incompetency  of  an 
inferior  Court  to  grant  it  him  on  account  of  a  want  of  juris- 
diction,  is  not  thereby  deprived  of  all  remedy,  or  precluded 
bom  applying  to  another  Court  that  has  a  competent  juris- 
diction :  and  here  it  does  not  even  appear  on  the  face  of  the 
record,  that  the  judgment  of  the  Court  below  was  givien 
on  the  merits ;  and  the  finding  of  the  Jury  must  be  taken 
to  apply  only  to  a  promise  made  within  the  jurisdiction 
of  that  Court.  Although  in  Outram  v.  Morewood  (c)  it 
was  determined,  that  if  a  verdict  be  found,  or  judgment 
given,. on  any  fact  distinctly  put  in  bsue,  such  verdict  or 
judgment  may  be  pleaded  by  way  of  estoppel  in  another 
action  between  the  same  parties  in  respect  of  the  same 
fiict,  yet  it  will  not  be  conclusive  to  bar  other  actimis,  or 
preclude  another  of  a  like  nature,  unless  the  point  be  di-^ 
rectly  raised;  and  here,  the  verdict  and  judgment  in  the 
Court  below  might  apply  to  a  subject  matter,  over  which 

(4)  1  Term  Rep.  151.  (&)  1  Wm8.  Satind.  74»  n.  (I). 

(c)  3  East,  346. 
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-J.^-  ^^  Court  had  no  jurisdiodon;  and  it  therrihre  ctniiot 
Briscoe  be  pleaded  in  bar  to  this  action.  The  case  of  3Seo  v. 
STspHsvt.  Morris  (a)  is  expressly  in  point  to  «hew,  that  «  judgment 
in  an  inferior  Court  on  a  matter  arimng  out  of  its  juris- 
diction, is  altogether  voidi  and  cannot  be  executed.  If 
so,  it  cannot  be  pleaded  in  bar  to  an  aedoa  in  a  superior 
Courts  or,  at  all  events,  does  not  operate  as  an  estoppel 
to  the  party  against  whom  it  was  f^fen. 

Mr.  Serjeant  PeoAe  in  reply*— It  must  beadmitled,  that 
the  declaration  in  the  Court  below  was  defectiye,  as  it 
fidk  within  the  authority  of  Tretfcr  y.  fPiUl,  and  would 
have  been  bad  on  demurrer.  But  while  the  judgment  in 
the  Court  below  remains  unreversed,  it  is  binding  on  aU 
parties.  It  is  true  that  this  Court  will  not  intend  tiiat  the 
consideration  was  proved  at  die  trial  to  have  been  within 
the  jurisdiction,  and  none  of  the  statutes  of  jeofails  extend 
to  it;  yet  it  must  be  taken  Aat  the  defendant  recover- 
ed on  the  merits,  as  all  matters  to  the  jurisdiction  must  be 
specially  pleaded ;  but  as  the  defendant  merely  pleaded  the 
general  issue,  on  which  bsue  was  joined,  it  went  to  the 
substance  of  the  plaintiff's  demand  or  complaint,  which  was 
negatived  by  the  Jury,  and  they  found  (heir  verdict  ae- 
cordmgly.  In  Jfie  King  v.  DmueTf  the  judgment  wsa 
altogether  irregular,  and,  therefore,  the  Court  refused  to 
enforce  it: — and  in  3Sco  v.  Morris^  the  want  of  jurisdic- 
tion appeared  expressly  upon  the  face  of  the  record. 

Cur.  adv.  vulL 

Lord  Chief  Justice  Best  now  delivered  the  judgment 
of  the  Court,  and  after  stating  the  pleadings,  and  observ- 
ing that  the  defendant,  by  pleading  the  general  issue  in 
the  Court  below,  had  put  the  merits  in  issue;  and  that  if 
the  present  replication  were  bad,  the  demurrer  did  not  ad- 

(a)  3  LeT.  234. 
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tnit  the  fiusts  therein  stated,  proceeded  as  follows : — It  ap-  .j^^. 
peaved^to  us  at  first  to  be  rather  extraofdinary,  Aat  tiie  Briscoe 
plaintiff  shoidd  approach  thk  Court  after  his  cause  had  STBrHBics. 
been  tried  on  the  merits  in  an  inferior  onci  and  we  must 
take  it  for  granted  that  that  Court  acted  rightly,  and  that 
the  verdict  was  fbmid  against  Ifae  plalHtiff  on  ike  merits. 
It  is  a  Strang  thing  to  aaji  where  both  a  ptahtiff  and 
defendant  have  admitted  the  jurisdiction  of  an  inferior 
Court,  that  the  former,  after  judgment  agafaist  him,  should 
come  forward  and  assert  that  it  Was  yoid,  as  being  coram 
nonjudice,  and  bririg  anodier  acti<m  for  Uie  same  cause. 
But  if  die  replication  be  good,  and  the  &ct8  therein  stat^ 
ed  true,  (and  we  must  take  tliem  to  be  so,  unless  the 
conttnry  be  rfiewn),  it  is  quite  clear  that  the  Court  bdow 
bad  no  jurisdiction^  as  the  plaintiff  has  not  oiily  averred 
that  neither  he  nor  the  defendant  resided  within  the  ju- 
risdiction, but  also,  that  none  of  the  Causes  of  action  ac-^ 
cmed  within  it,  both  of  which  circumstances  were  neces- 
sary to  confer  a  jurisdiction.  There  are  a  number  of  au^ 
th<Mtities  to  dbew  dutt  it  is  necessary  to  state  in  a  declara- 
tion  ni  an  inferior  Court,  not  only  that  the  defendant  was 
indebted  within  its  jurisdic^n,  but  that  the  goods,  (if  the 
cause  of  action  be  for  goods  sold  and  delivered),  were  sold 
widiin  it.  An  implied  promise  by  the  defendant  arising 
irom  a  moral  obligation  to  pay,  is  not  sufficient,  but  the 
consideration  for  the  promise  must  be  laid  to.have  been 
within  the  jurisdiction.  We  were  at  first  inclined  to  thinks 
that  ihe  plaintiff  could  not  come  here  and  take  advantage 
of  his  own  omission;  but  on  looking  at  the  cases,  we  find 
it  impoBSiUlB  to  get  over  thenu  That  of  Mico  v.  3for- 
fis  (a),  was  an  action  of  cMtfinpsiV  brought  in  London  for 
depasturing  a  horse  in  Bsiesp;  the  defendant  pltoded  in 
bar,  a  former  action  brenght  in  the  Sheriff's  Court  m  LoH'* 
don  for  the  same  depasturing,  and  judgment  there  for  the 

(a)  3' Lev.  234. 
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defendant:  the  plaintiff  replied,  that  the  cause  of  action 
arose  in  Essex,  out  of  the  jurisdiction  of  the  Sheriff's 
Court;  to  which  the  defendant  demurred  gencarally. 
The  pleadings  here  are  the  same,  the  only  distinction  be- 
ing, that  there  it  appeared  on  the  face  of  the  declaration, 
that  the  horse  vas  depastured  in  Esses;  and,  therefore, 
the  Court  above  saw  by  the  record,  that  the  inferior  Court 
had  no  jurisdiction,  and  held  that  Ae  plea  in  bar  was  ill, 
on  the  ground,  that  if  the  Sheriff's  Court  in  London  held 
plea  of  a  matter  out  of  their  jurisdiction,  their  judgment 
was  void,  and  could  not  be  executed*  But  Mr.  Justice 
Charlton  said,  *'  if  the  judgment  in  London  had  been  giv- 
en for  the  plaintiff,  it  would  have  been  a  bar  here,  be- 
cause he  had  recovered,  end  had  a  judgment  for  him." — 
That  appears  to  us  to  be  a  sound  and  material  distinction: 
but  here  it  must  be  observed,  that  judgment  was  giv- 
en for  the  defendant;  and  it  was  not  stated  in  the  declara- 
tion in  the  Court  below,  that  the  goods  were  delivered, 
or  that  the  consideration  for  the  promise  arose  within  the 
jurisdiction  of  that  Court.  But  the  case  of  Frumpion  v. 
Pettis  (a),  appears  to  us  to  be  undistinguishable  fiN>m  the 
present,  where,  to  an  action  of  assumpsit j  the  defendant 
pleaded  two  several  attachments  of  the  money  in  L(mdon, 
piz.  one  for  part  of  the  money  due  to  himself  upoA  an  ob- 
ligation, and  the  other  for  the  residue  upon  an  obligation 
to  a  stranger;  and  the  plaintiff  repUed,  that  the  two  se- 
veral obligations,  upon  which  the  attachments  were  made, 
were  made  without  the  jurisdiction  of  the  Court  of  Lon- 
don. The  defendant  rejoined,  that  the  obligation  to  him- 
self was  made  within  the  jurisdiction  of  that  Court* 
The  plaintiff  demurred,  and  upon  argument,  and  after  con- 
sideration, it  was  adjudged  for  him. — There,  it  did  not  ap- 
pear on  the  face  of  the  pleadings  in  the  Court  below,  that 
the  cause  of  action  arose  out  of  its  jurisdiction;  but  as  it 

(a)  3  Lev/2d. 


IN  THB  FIFTH  YEAR  OF  GEO.  IV.  441 

did  in  the  Court  aboye>  they  said,  '' judgment  there  given  sl!^ 
of  a  thing  out  of  their  jurisdiction  is  absolutely  void,  and 
advantage  may  be  taken  thereof  in  pleading,  without  re- 
versal by  writ  of  error/'  The  case  of  Adney  v.  Vernmi  (a) 
appears  to  be  still  stronger,  where  it  was  not  shewn  in  a 
plea  of  a  judgment  in  an  inferior  Court,  that  the  cause  of 
action  arose  within  the  jurisdiction,  yet  the  Court  above 
held,  that  the  judgment  was  coram  non  judiee,  and  void ; 
and  they  said,  **  it  is  true  in  the  declaration  set  forth  in 
the  plea  here,  it  is  said  to  be  infra  Jurisdictionem  curies^ 
but  that  is  not  sufficient,  for  that  is  traversable;  but  the 
matter  in  the  declaration  there  is  not  traversable  here,  but 
only  that  which  is  alleged  in  the  plea  here."  That  ap- 
pears to  us  to  be  an  authority  to  which  we  are  bound  to 
yield.  And  in  Boilers  Abridgment  {b)  it  was  adjudged  in 
arrest  of  judgment,  after  verdict  for  the  plaintiff,  in  an  ac- 
tion upon  the  case  in  the  Court  of  Kin^s  Bench,  against 
an  officer  of  an  inferior  Court  for  an  escape,  that  if  die 
plaintiff  declare  that  he  brought  an  action  against  J.  S,  in 
the  said  inferior  Court,  (as  in  Kingsian-upan-Hull),  upon 
an  obligation  made  at  Halifax  in  the  county  of  York,  and 
does  not  allege  Halifax  to  be  within  the  jurisdiction  of 
the  said  inferior  Court;  and  that  upon  thb,  judgment  was 
given,  and  execution  granted  against  «/•  S.j  and  the  de- 
fendant took  him  in  execution  and  suffered  him  to  escape, 
wherefore  the  plaintiff  brought  this  action : — ^this  declara- 
tion is  not  sufficient  to  charge  the  defendant,  because  it 
does  not  allege  that  the  obligation  was  made  within  the 
jurisdiction  of  the  Court,  for  though  the  action  be  transi- 
tory, yet  as  it  is  an  inferior  Court  which  has  a  limited  ju- 
risdiction of  things  arising  within  the  jurisdiction,  the  pro- 
ceedings there  were  coram  non  judice,  and  all  utterly 
void,  of  which  the  officer  shall  take  advantage  in  this  ac- 
tion upon  the  escape. — The  expression  of  the  Court  there 

(a)  3  Lev.  243.  (6)  Vol  1,  tit.  EBcape,  (F)  pL  3. 
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18  extremely  strong,  and  does  not  only  affect  the  original 
parties,  but  goes  to  shew,  that  all  the  proceedings  are  ut- 
terly void  to  all  intents  and  purposes  whatever.  And  here, 
as  the  replication  appears  to  be  good  upon  the  face  of  it, 
and  as  we  must  presume  that  the  facts  therein  stated  are 
true,  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff  (a)« 

(a)  See  Dunn  v.  Crumpf  7  B.  Moore,  137. 


Thuridaiff 
July  Uf. 


Where  the 
sheriff  took  a 
bail-bond  exe- 
cuted by  one 
furety  only,  and 
the  plaintiff  lost 
a  trial  at  the 
first  sittings  in 
the  Term  fol- 
lowing that  in 
which  the  writ 
was  returnable: 
—on  an  attach- 
ment regularly 
issued  against 
the  sheriff  for 
not  bringing  in 
the  body,  the 
Court  ordered 
the  bail-bond  aa 
well  as  the  at- 
tachment to 
sund  as  a  secu- 
rity.    The  loM 
of  a  trial  in 
Term,  means 
within  the  Term 
in  which  the 
writ  is  returna- 
ble. 


Tu£  Kino  v.  Thb  Shbeivps  of  London,  in  a  caisse  of 

Lazarus  v^  Tanner* 

JMr.  Serjeant  LawcB^  on  a  former  day  in  this  Term  ob- 
tained  a  rule  nm,  that  an  attachment  which  had  been 
issued  against  die  SherrSs  of  London^  for  not  bringing  in 
the  body  of  the  defendant  Thnner,  might  be  set  aside  on 
payment  of  costs. 

Mr.  Serjeant  Vaughan  now  shewed  cause,  and  submit- 
ted that  the  attadunent  had  been  regularly  issued,  and  he 
produced  an  affidavit,  which  stated  that  the  bail-bond  had 
been  signed  and  executed  by  one  of  the  sureties  only,  and 
that  the  plaintiff  had  lost  a  trial  at  the  first  sittfaigs  in  this 
Term. 

Mr.  Serjeant  Lowes  in  support  of  the  rule,  msisted 
that  a  Sheriff,  although  he  might  insist  upon  two  sure- 
ties, yet,  if  he  thought  proper,  might  take  a  bail-bond  with 
one  only,  according  to  the  authority  of  Beawfag^s  case  (a), 
and  Clyftwi  y.  JFeb  {b)\  and  that  such  bond  would  be 
valid,  although  the  statute  83  Hen.  6,  c.  9,  mentions  sure- 

(«)  10Rq>.  101(a).  See  also  Archbold's  Practice,  K.B.  2d  edit. 
2  Wms.  Saund.  61  (c),  n.  5.  VoL  I,  page  83. 

{h)  Cro.  Eliz.  808.    And  see 
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tie0  in  the  plural  number^  as  that  danee  was  introduced  .j^^ 
ibr  the  benefit  of  the  Sherifft  and  aa  a  aecurity  to  himself 
alone. — The  plaintiff^  under  the  cirouniBtances,  had  not 
lo0t  a  trial,  aa  the  writ  waa  issued  on  the  17th  Mojf  last, 
retuniaUe  b  fire  weeks  of  JSntlsr,  which  was  on  the  SBSd, 
and  the  Term  ended,  on  the  31st  of  that  month,  and  the 
declaration  was  not  delivered  until  the  1st  of  Jwm^  bo 
that  it  is  quite  clear  that  the  plaintiff  could  not  have  pro- 
ceeded to  trial  in  the  course  of  the  last  Term.  Whether 
a  trial  has  been  lost  or  not,  depends  on  the  question  whe- 
ther the  phiiat^has  been  prevented  from  trying  his  cause 
ttid  obtaining  judgment  of  the  Term  in  which  the  writ  was 
netunMble;  said  here,  aa  the  defendant  has  surrendered 
and  is  now  in  custody,  the  Court  will  order  the  attach- 
ment to  be  set  aside,  as  the  loss  of  a  trial  at  the  first  sit- 
tings in  this  Term  was  hnmateriaL  And  in  Philips  y. 
WkUekead  (a)  the  Court  stayed  proceedings  on  a  baitbond 
on  payment  of  costs,  where  the  defendant  had  surrender- 
ed, but  a  trial  had  been  lost ;  on  <he  terms  of  the  bail-bond*8 
standing  as  a  security :  and  there  is  no  reason  why  the 
same  practice  should  not  prevafl  in  the  case  of  an  attaeh- 
mcBt  aganist  the  Sheriff** 

Lord  Chief  Justice  B^t.  — Ab  the  Sheriff  has  taken  a 
bail-bond,  with  one  susety  only,  he  has  not  done  his  duty, 
and  therefore  the  bond  must  stand  as  a  security*  The 
practice-  has  been  long  settled,  that  the  loss  of  a  trial  in 
Term,  means  within  the  Term  in  which  the  writ  is  retum- 
zUMp  How  that  practice  originated,  or  whether  it  be 
wise  or  not,  it  is  not  now  material  for  us  to  consider. 
But  as  the  Sheriff  b  in  contempt,  and  this  being  an  ap- 
plicaticm  to  our  discretionji  the  bail-bond  must  stand  as  a 
aecurity;  and  although  he  would  not  be  liable  for  an 
escape,  if  the  defendant  had  appeared  and  surrendered  at 

(a)  1  Chit  Rep.S70.  and  see  note  Id.  tftut     See  alao  JUar  v.  Limdm 

Sksrifi,  Id.  557. 
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the  return  of  the  writ,  he  certainly  ought  to  have  taken  a 
hond  with  two  sureties.  It  may  be  sud  that  the  plaintiff 
agreed  to  accept  it  as  a  security,  but  he  was  not  obliged  to 
rely  on  such  a  bond,  and  he  may  ccmsequently  resort  to  the 
Sheriff.  If  a  sheriff's  officer  were  allowed  to  exercise  hb 
discretion  on  taking  a  bail-bond,  it  might  lead  to  the  most 
mischievous  consequences,  as  he  might  be  tempted  to 
receive  money  for  taking  one  surety  oidy,  instead  of  two. 


Mr.  Justice  Park. — The  main  point  is,  whether  the 
plaintiff  has  lost  a  trial  or  not ;  and  that  generally  depends 
on  the  question,  whether  a  party  is  deprived  of  trying  his 
cause  and  obtaining  judgment  <d  the  Term  in  which  tiie 
writ  was  returnable ;  here,  however,  itb  said  that  the  plain- 
tiff might  have  tried  the  cause  at  the  first  sittings  in  this 
Term^  But  in  the  case  of  The  King  v.  The  Sheriff  of 
Surrey  (a),  the  Court  said,  that  it  was  incumbent  on  the 
plaintiff  to  shew  that  the  declaration  was  so  soon  de~ 
livered,  that  a  trial  could  have  been  had  within  the  Term, 
and  that  must  be  taken  to  mean  the  Term  in  wluch  the 
writ  was  returnable.  Here,  however,  I  thiidc,  that  under 
the  circumstances,  not  only  the  bail*bond,  but  the  attach- 
ment also  should  stand  as  a  security. 

Mr.  Justice  Burrough  concurring,  the  rule  was  on 
these  terms  made 

Abadute  (i). 


(a)  6  Tanikt.  606. 

(6)  See  Jaquei  v.  Campbell,  I 
Dow.  &  RyL  450.  Standen  y. 
Blakie,  13  Price,  114.  Tidd'B 
Practice,  7th  E<Ut.  Vol.  I.  p.  326, 
339. 

*«^  Mr.  Secondary  Griffith  ob- 
served,  that  even  supposing  a 
plaintiff  to  have  proceeded  in 
the  action  without  delay,  he  can- 
not always  be  said  to  have  lost  a 


trial  in  thas  Court,  eze^t  in 
Baiter  Term;  but  that  this  must 
depend  on  the  day  appointed  for 
the  last  sittings  at  Nin  Priiu,  as 
mneteen  clear  days  in  the  Term 
must  elapse  before  the  day  of 
trial,  and  this  can  only  apply  to 
cases  where  the  defendant  lives 
withm  forty  miles  of  London^ 
and  is,  therefore,  only  entitled 
to  eight  days'  notice  of  trial. 
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RuMSEY  v.  TuFFNELLy  Esquire.  j^t^ 

J  HIS  was  an  action  on  the  case,  and  brought  against  the    There  u  no 
defendant  as  late  Sheriff  of  £«se4r,  for  an  alleged  extor-  foS^tfaTsglthof 
tion  in  executing  a  writ  otjierifaeiasy  sued  out  against  ^^^^J^ 
the  plaintiff;  and  for  which  he  sought  to  recoFcr  as  the  in  that  year 
party  grieved,  under  the  statute  98  Blixabeih,  c.  4.    The  the  Srat  day  of 
declaration  statedi  that  by  a  certain  act  of  Parliament,  ^^j^^. 
made  at  the  Parliament  of  the  Lady  Elizabeth,  late  Queen  menced  in  the 

^  '  SSthyearofher 

of  Englandf  at  a  certain  session  thereof,  holden  at  Wesi"  reign»  and  must 
minsier,  in  the  county  of  3fuM/eff«r,  and  begun  on  the  ^,^foK,where 
S9th  day  of  October,  in  the  twenig^mmth  year  of  her  reign,  >t  "^^^^ 
intituled,  '*  An  Act  to  prevent  extortion  in  Sheriffs,  &c.  in  an  action 
in  cases  of  execution/'  it  was  (amongst  other  things)  en*  ^^^tartion^un- 
acted,  that  it  should  not  be  lawful  for  any  sheriff,  &;c,  by  ^'^'Z^ 
reason  or  colour  of  his  office,  to  have,  receive,  or  take  of  of  judgment 

,  QfUfrgf  whether 

any  ]>erson  for  the  serving  and  executing  of  any  extent  or  under  the  sta- 
execution  upon  the  body,  lands,  goods,  or  chattels  of  c.46,8.5,  «exl 
any  person,  more  or  other  consideration  or  recompense  S^^JJf^nae"' 
than  in  the  act  was  limited  and  appointed,  &c.  ftc."    The  the  expences  of 

'^  leryingf    But 

plai»tiff  then   alleged  Aat  a  writ  of  nan  ondttas  was  where  a  writ 
sued  out  of  the  Court  of  Exchequer  against  him,  in-  ^^  ^tertj^^ 
dorsed  to  levy  78/.  8#.  6d.  besides  mterest  to  accrue  due  ■n»»  »*  *»*«- 

est  to  accrue 

on  the  sum  of  73/*  Ss.  from  the  10th  day  of  February,  from  a  giten 
1823 ;  and  besides,  &c.  to  wit,  skeriff^s  poundage,  qficet^t  sJg'i^.  and 
fees,  and  expenses  of  levying ;  and  that  the  defendant,  as  ^^,f2te^^" 
sheriff,  received  for  executing  that  writ  more  than  wa$  words  tuidea, 

.  ,  **  4«.  "sheriff's 

limited  and  appomted  by  the  said  act,.  &c.  poundage,  oiB- 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  the  last  ^^'^^ 
Spring  Assizes  for  the  county  of  Essex,  on  the  produc-  l^^^jlTi^  ' 
tion  of  the  writ,  it  appeared  to  have  been  indorsed :  "  levy  der  a  vmMket: 
78L  8s*  6d»  besides  interest  to  accrue  due  on  the  sum  of  was  no  variance, 
73/.  3s.  from  the  10th  February,  1823,  and  besides,  Sfc."*  ^^^^f 
and  the  warrant  to  the  officer  was  indorsed  in  like  manner;  turplosage. 
and  under  which  the  plaintiff's  goods  were  sold  by  auc* 
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sl^ii/       tion,  at  his  own  request,  on  his  agreeing  to  pay  the  usual 
RuMBET       charges,  and  signing  a  written  authority  empowering  the 
TUFFNEL&      o£5cer  to  sell;  and  who,  after  the  sale,  made  the  following 
deductions  or  charges : 

Levy  fees,  three  jouxnieisi «...£2  S    0 

Taking  an  inventory •     1  1    0 

Keeping  posse^iwn  fourteen  days     •  •  .  •    2  9,  0 

Sheriff's  poundage 3  8    6 

Postage  and  expenses   ..,•••«.•••    0  4    6 

£9    5    0 

The  Jury  having  feund  a  verdict  fbr  the  phuntiff, 
Mr.  Serjeant  Zatootf ,  in  the  last  Term,  obtiuned  a  rule  nid 
that  it  might  be  set  aside,  and  a  nonsuit  entered,  or  that 
the  judgment  might  be  arrested,  on  the  folb wing  grounds : 
F^rsi,  as  to  a  nonsuit,  that  there  was  a  fatal  variance  be- 
tween the  indorsement  on  the  writ  and  warrant  produced 
in  evidence,  and  i^  indorsement  as  stated  in  the  declar- 
ation, as  the  common  law  as  well  as  the  statute  of  j^/tsa- 
Mh,  only  authorised  sheriff's  officers  to  levy  the  debt 
aad  cacp^Bses  of  execution;  and  that  aBcii  expenses  oobih 
pebed  only  the  costs  of  the  writ,  sheriff's  poundage, 
and  officer's  fises,  but  not  the  empentes  of  levying  j  and 
Although  a  similar  objection  was  raised  in  Savage  v. 
Smiih  (a),  as  well  aa  that  there  was  a  variance  between 
tbe  indorsements  on  the  writ  and  warrant,,  and  those 
stated  in  the  declaration ;  yet|  the  judgment  of  the  Court 
was.  ultimately  given  on  die  ground,  that  if  a  plaintiff  seta 
Ottta  judgmeni  in  his  dedairation,  he  is  bound  fo  prove  it; 
and  although  the  statute  43  Oeo.  3,  c.  46»  s.  5,  enacts 
that  *'  in  every  actbn  in  which  a  plaintiff  is  entitled  to  levy 
under  an  execution  against  the  goods  of  a  defendant,  such 
{)]a^itiff  may  also  levy  the  poundage,  fees,  and  expenses 

(«)  3SirW.BL1102. 
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of  the  execution,  orer  and  above  the  sum  recovered  by  the  y^^jt, 
judgment;*'  yet,  it  does  not  extend,  in  \egBi  construction,  to 
officer's  fees,  or,  at  all  events,  to  the  expenses  of  levying. 
Secondfy,  it  is  quite  clear,  that  die  judgment  must  be  aiv 
rested,  as  the  recital  of  the  statute  of  EKzdbeih  was 
erroneously  set  out  in  the  declaration,  as  there  was  no 
session  of  Parliament,  which  commenced  on  the  89th  of 
October,  in  the  29th  year  of  her  reign,  as  it  appears  from 
the  Lords^  Journal,  that  the  Parliament  met  and  sate  [on 
that  day,  in  the  28th  year  of  her  reign,|and  was  adjourned 
to  the  29th;  and  Inglefield's  case  (a),  and  Savage  v. 
Smiihf  are  decisive  to  shew  that  the  statute  took  effect, 
and  had  relation  to  the  first  day  of  the  session ;  and  the 
same  point  was  determined  in  Bryani  v.  Withers  (ft),  on 
the  construction  of  the  statute  1  Jac^  I,  c.  15.  *  And  in 
Birt  V.  Rothwett{e)  it  was  decided,  that  the  false  descrip* 
tion  of  a  public  statute  is  fatal,  even  after  verdict,  if  the 
party  expressly  refers  to  the  statute  he  has  described,  and 
that  Courts  are  bound  to  take  notice  of  the  beginning  of 
parliaments. 

Mn  Seijeant  Taddy  now  shewed  cause,  and  contended, 
that  there  were  no  grounds  either  for  a  nonsuit,  or  in  arrest 
of  judgment.  Fvret,  the  statute  4S  Geo.  8,  c.  46,  s.  5,  au- 
thorises a  plaintiff  to  levy  the  expenses  of  execution  over 
and  above  the  sum  recovered  by  the  judgment.  The  ex- 
penses of  levying,  therefore,  must  be  considered  as  part 
of  the  expenses  of  the  execution,  and  as  such,  faU  express- 
ly within  the  meaning  and  spirit  of  the  act.  The  wordtr 
besides,  &c.  in  the  indorsement  on  the  writ  and  warrant, 
must  be  taken  to  comprise  the  sheriff^s  poundage,  officer's 
fees,  and  expenses  of  levying;  and,  consequently,  there  is 
no  variance  between  the  writ  and  warrant  produced  in 
evidence,  and  the  declaration ;  and  even  if  diere  were,  aa 

(a)  1  Anders.  294.  (ft)  2  Mau.  &  Selw.  132. 

(f)  1  U.  Raym.  210-343. 
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.}^f^.  the  latter  words  were  inserted  under  a  scilieetf  they  might 
RuMBET  be  rejected  as  surplusage.  Secondly,  although  the  par- 
TuFFNBLL.  liament  niet  and  sat  in  the  S8th  year  of  the  reign  of  Eliza- 
beth, yet  it  appears  in  the  printed  statutes  as  of  the  89th, 
to  which  year  it  was  adjourned  and  not  prorogued,  and 
the  act  in  question  was  not  actually  passed  until  after  its 
prorogation. 

.  Mr.  Serjeant  jLatc^e^  and  A'Ir.  Serjeant  WUde  in  support 
of  the  rule,  submitted  that  the  indorsement  on  the  writ,  of 
the  words  besides,  &c.  could  only  embrace  the  expenses 
attending  the  execution  of  the  writ,  and  not  those  of  levy- 
ing; as,  if  it  did,  it  might  extend  to  all  the  proceedings  in 
the  cause,  as  weU  as  the  expenses  of  the  sale  and  auction 
duty,  which  clearly  are  not  allowable,  even  within  the  sta* 
tute  43  Geo.  S,  and  which  must  be  confined  to  the  ex- 
penses actually  attending  the  execution  of  the  writ;  and, 
in  point  of  strictness,  it  cannot  even  comprise  the  officer's 
fees.  At  all  events,  it  is  quite  clear,  on  the  authority 
of  decided  cases,  that  the  statute  ought  to  have  been 
stated  in  the  declaration  as  having  been  passed  in  the 
SSth  of  Elizabeth;  and  Brockwell  v«  Lock  (a)  is  precisely 
in  point. 

Lord  Chief  Justice  Best. — ^With  respect  to  the  first 
objection,  and  on  which  it  has  been  said  that  a  nonsuit 
ought  to  be  entered,  there  must  be  a  clear  variance,  and 
which  does  not  appear  to  me  to  have  been  sufficiently 
made  out  in  this  case.  The  words  on  the  indorsement  of 
the  writ,  and  warrant  to  the  officer  seem  to  be  sufficient 
to  satisfy  the  terms  of  the  statute,  and  as  the  words  intro« 
duced  in  the  declaration  are  under  a  videlicet,  they  may 
be  rejected  as  surplusage,  and  there  is  consequently  no 
ground  for  a  nonsuit*  However,  as  to  the  objection  in 
arrest  of  judgment,  if  the  statute  be  mis-recited  in  the  de« 

(a)  I  Salk.  33). 
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claration,  it  is  clearly  bad.  In  Bryant  v.  fVUhers  it  was 
determined^  that  the  statute  written  in  the  Statute  Book 
tmder  the  year  secundo  (vulgo^  primo),  Jac.  1,  c.  15,  must 
be  pleaded  as  of  the  first  year,  and  the  Court  agreed  that 
the  statute  related  to  the  first  day  of  the  parliament,  it 
not  being  otherwise  provided  in  the  act  itself:  and  En^ 
glefieUPs  case  and  Savage  v.  Smith,  are  decisive  to  shew, 
that  the  statute  in  question  was  actually  of  the  £8th  year  of 
the  reign  of  EKzabeth,  although  it  is  printed  in  the  Statute 
Book  as  the  S9th«  There  was  no  parliament  roll  for  the 
latter  year^  and  although  the  parliament  was  adjourned, 
still  it  had  relation  back  to  the  first  day  of  the  session; 
and  until  the  period  (a)  when  the  day  of  passing  the 
act  was  durected  to  be  indorsed  upon  it  immediately  after 
the  title  of  such  act,  and  from  which  date  it  was  to  take 
effect,  it  always  had  relation  to  the  first  day  of  the  session, 
which  in  the  present  case  commenced  on  the  29th  of  Oc- 
ioher  in  the  28th  of  Elizabeth,  and,  consequently,  it 
should  have  been  so  pleaded. 

Mr.  Justice  Park  and  Mr.  Justice  Bur&ougu  con- 
curring, the  rule  for  the  nonsuit  was  ordered  to  be 

Discharged. 

And  the  motion  in  arrest  of  judgment  made 

Absolute. 


1824^ 


RUMSEY 

V, 

TOTtKELU 


(a)  See  the  stat.  33  Geo,  3,  c 
13.  By  which,  after  reciting 
that  every  act  of  parliament,  in 
which  the  commencement  there- 
of was  not  directed  to  be  from  a 
specific  time,  did  commence  from 
the  first  day  of  the  sessions  of 
parliament  in  which  such  act  was 
passed,  and  that  the  same  was 
liable  to  produce  great  and  mani- 
fest injustice;  it  was  enacted, 
that  the  derk  of  the  parliaments 
should  indorse  (in  EitgUah)  on 
every  act  of  parliament,  which 


should  pass  after  the  eighth  day 
of  April,  one  thousand  seven  hun- 
dred and  ninety-three,  immedi- 
ately after  the  title  of  such  act, 
the  day,  month,  and  year,  when 
the  same  should  have  passed,  and 
should  have  received  the  royal 
assent,  s^nd  that  such  indorsement 
should  be  taken  to  be  a  part  of 
such  act,  and  to  be  the  date  of 
its  commencement,  where  no 
other  commencement  should  be 
therein  provided. 
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Pridof^         Thomas  Elworthit  and  William  El  worthy  0.  Bird. 

July  2d. 

Where,  in  a  X  HIS  was  an  actioii  of  ossHmpni,  and  brought  against 
d!!^  w^of  u  ^  defendant  for  the  breach  of  an  agreement  in  not  eze- 
"udi™^"^  T  ^^^"V  ^  ^^^  ^^ separati<m between  him  and  his  wife,  and 
the  considen-  by  which  he  agreed  to  pay  her  an  9Mantyoi50k  for  h^  life. 
i^dan?f  under-  The  first  count  of  the  declaration  statedi  that  before  the 
|J^|[^^^^^^_  making  of  the  prondae  of  the  defendant  thereinafter  next 
ments  and  ac-     mentioned^  to  uritf  at  the  General  Quarter  Sessions  of  the 

tions  which 

were  then  pend-  Poace  for  the  county  [of  iSltwierM^,  on  the  15th  j^pril,  18S2 ; 

Continued,  ^^  plaintiff,  Thomas  Ebocrihyt  being  the  father,  and  the 

thJl"  lu  ^dt'  plaintiff /FWtam.&AcNir%,  the  brother,  of  we  Mary,  the 

indictmeDts  and  wife  of  the  defendant,  caused  to  be  preferred  against  the 

acdoiis  had  r  -o 

been  whoUy  latter  a  certain  bSl  of  indictment.  (Here  the  indictment 
and  not°for-  ^''^^  ^^  outy  and  which  was  preferred  by  the  pbintiffs  for 
w^^^-^d^^^    diYcm  aggravated  assaults  committed  by  the  defendant 

it  appeared  on  his  wife). 

dictments, which  The  plaintiffs  then  averred,  that  at  the  same  Sessions, 
^8?S?di  *^^®  ^^^  ^^  ^  indictment  were  preferred  by  them 
fendant  at  the  against  the  defendant  and  certain  other  persons,  for  cer* 
agreement  tain  assaults  Committed  by  the  defendant  and  them  upon 
^" beeiTafter.  ^^  defendant's  Wife;  and  that  issue  having  been  duly 
by^^^sH  in-  J^'^^  upou  the  first  mentioned  indictment,  the  same 
to  the  Court  of  came  on  and  was  tried  at  the  General  Quarter  Sessions  for 
the  prosecutors  Somerset ,  Oil  the  15th  July,  18^,  when  the  defendant 
steps  by  mX  ^^  found  guilty  of  the  premises  in  that  indictment  charg- 
prosepd,  or       ^  upou  him;  and  that,  after  he  had  been  so  found  guilty, 

otherwise,  to-  r  »  »  ^       j' 

wards  putting  and  bcfere  judgment  had  been  passed  upon  him  by  the 
fndi^cbne^ts?—  ^^  Ciourt  of  Quarter  Sessions,  and  before  the  making  of 
woid  ^icw2i-  *^®  agreement  in  the  declaration  first  mentioned,  it  was 
nuance  meant  agreed  between  the  plaintiffs  and  defendant,  with  the  con- 
to  the  indict-  Sent  of  the  Said  Court  of  Quarter  Sessions,  that  a  nominal 

ments  and  ac- 
tions in  a  legal 

way ;  and  that  the  plaintifBi  not  having  shewn  that  this  had  been  done,  they  could  maintain  no  ac- 
tion on  the  agreement     QMere,  whether  Midi  an  agreement  be  legal  t 
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fine^  town,  the  fine  of  one  shilling  oidy  9  should  be  impbsed  ^]?^ 
by  the  said  Court  <m  the  defendant  for  the  offbnoes  so 
conunitted  by  bim  as  in  the  first  mentioned  indsctmettt 
specified^  and  whereof  he  was  found  guilty  as  afiMresaidi 
in  consideration  of  the  defendant's  entering  into  the  fei- 
lowittg'agreeiiielit  with  the  plaintiflfa»  and  Aat  such  agree- 
ment should  be  aecordiHgly  entei^  ibto  between  them:— 
That  thereupon,  aftnwards,  tourii^M  the  tSlk^Jfify^  1880, . 
in  consideration  of  llie  premises  afmesaid,  by  a  certain 
agreement  then  made  and  enter^  into  between  the  de- 
fendant and  Ab  pbdntifili  by  their  respective  counsel,  ft  was 
agreed  by  and  between  diem,  with  the  consent  of  the  said 
Oourt  of  Quarter  Sessions  and  the  defendant's  wife,  that 
a  deed  of  separation  should  be  executed  by  ihe  defend- 
ant and  Ub  wife,  and  that  the  plaintiiF  Tfimnas  Btwm^ 
thy,  the  then  father>  and  die  said  WiUiam  EboafUhf,  the 
lm>ther  of  Ae  d^endant's  wife,  should  be  trustees  on  her 
behalf;  and  by  which  6(ML  a*year  lor  heir  fife,  payable 
quarterly  by  the  defendant,  should  be  suficiently  secured 
to  his  wife.  And  it  \mB  further  agreed  between  the  plain*- 
tifis  and  defendant*  that  '^  ail  actions  and  tnrftrfwewgs 
which  had  been  brought  and  preferred,  and  which  were 
then*  stiU  pending  for  any  matter  or  thing  done  <Mr  said 
by  the  defendant  and  his  wife,  or  either  of  them,  or  by 
their  respective  relations  and  aervants,  or  any  or  eitiier 
of  tfaemi  relating  to  or  connected  wiUi  the  cond«ict  either 
of  the  defendant  or  his  wife,  and  all  actiona  then  pending 
against  any  other  person  for  criminal  conversation  with 
the  defendant's  wife,  should  be  di$conimued;  and  tiiait  no 
further  actions  should  be  brought  or  proceedings  had  for 
or  on  account  of  any  thing  done  or  said  to  or  by  the  de- 
fendant or  his  wife,  or  their  respective  ferailieB  or  aervantB) 
up  to  and  including  tiie  date  of  the  agreement.'*  The 
plaintiffi  then,  after  averring  mutual  ptomiaee^  alleged, 
that  although  the  defendant's  wife  was  still  living,  and  all 
indictments  and  actions  which  at  the  time  of  the  making 
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1824-^  of  the  agreement  had  been  brought  and  preferred,  and 
which  were  then  stiQ  pending,  for  any  matter  or  thing 
done  or  said  by  the  defendant,  or  by  his  relations  and 
servants^  or  any  or  either  of  them  relating  to  or  connected 
with  the  conduct  of  the  defendant  or  his  wife,  had  respec- 
ti^ely,  on  the  parts  and  behalf  as  well  of  the  plaintifis  as 
of  the  defendant's  wife,  been  wholly  duconHrmed^  and  not 
.  further  proceeded  with;  and  that  no  further  actions  had 
been  brought,  or  proceedings  had  by  the  plaintiffs  or  the 
defendant's  wife,  or  either  of  them,  for  or  on  account  of 
any  thing  done  or  said  to  or  by  the  defendant  or  his  wife, 
or  their  respective  families  or  servants,  up  to  and  includ- 
ing the  date  of  the  agreement: — and  that  although  the 
said  Court  of  Quarter  Sessions  did  impose  a  nominal  fine, 
to  wit,  a  fine  of  one  shilUng  only,  on  the  defendant  on  ac- 
count of  the  premises  in  the  indictment  first  above  men- 
tioned, and  whereof  he  was  found  guilty ;  and  although 
the  plaintiffs  have  always  from  the  time  of  the  making  of 
the  agreement  hitherto,  been  ready  and  willing  to  act  as 
trustees  for  and  on  behalf  of  the  defendant's  wife ;  and  al- 
though she  from  thence  hitherto  lived  separate  and  apart 
firom  the  defendant,  her  husband,  and  was  ready  and  will- 
ing in  future  to  live  separate  and  apart  from  lym,  and  to 
accept  and  'receive  the  said  annuity  of  50/.  firom  him  for 
her  life,  and  to  execute  such  deed  of  separation,  according 
to  the  tenor  and  effect  of  the  said  agreement;  and  that 
the  plaintiffs  have  always  from  the  time  of  making  the  said 
agreement  hitherto,  been  ready  and  willing  to  execute 
such  d6ed  of  separation  as  such  trustees;  and  that  although 
the  plaintiffs  and  defendant's  wife  were  always  ready  to 
perform  the  agreement  in  all  things  therein  contained  on 
their  respective  parts  to  be  performed  and  fulfilled ; — as- 
signed for  breach,  that  the  defendant  not  regarding,  &c. 
but  contriving,  &c.  did  not  nor  would,  although  ofi;en  re- 
quested, &c.  and  although  a  reasonable  time  for  that  pur- 
pose had  long  since  elapsed,  execute  any  deed  of  separa- 
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tioD,  or  any  other  deed,  by  which  50/.  a-year  for  the  life       ^I8g4> 

of  his  wife  waa  sufficiently  secured  to  her,  nor  had  he  in 

any  other  way  or  manner  whatsoever,  performed  or  ftilfilled 

the  said  agreement  on  his  part,  according  to  the  form 

and  e£fect,  true  intent  and  meaning  thereof, — ^There  were 

several  other  counts  varying  the  terms  of  the  agreement. 

The  defendant  pleaded  die  general  bsue. 

At  the  trial,  before  Mir.  Serjeant  Basanqu^i,  at  the  last 
assises  for  the  county  of  Somerset,  it  appeared,  that  the 
three  indictments  mentioned  in  the  declaration,  and  which 
were  pending  against  the  defendant  at  the  Quarter  Ses- 
sions, when  the  agreement  was  entered  into,  had  been, af- 
terwards removed  by  certiorari  into  the  Court  of  ESng's 
Bench,'  but  the  plaintiffs  adduced  no  evidence  to  shew 
that  they  had  been  non-prossed,  or  otherwise  put  an  end 
to:,  when  it  was  objected  for  the  defendant,  that. they  had 
failed  to  establish  their  averment,  that  all  the  indictments 
and  actions  had  been  wholly  discontinued: — ^and  the  learn- 
ed Seijeant  being  of  opinion  that  the  objection  was  well 
founded,  directed  a  nonsuit. 

Mr.  Serjeant  Peake,  in  the  last  Term,  obtained  a  rule 
91151,  that  this  nonsuit  might  be  set  aside,  and  a  verdict  en- 
tered for  the  plaintiffs,  or  a  new  trial  granted ;  on  the  ground, 
that  when  the  parties  agreed  that  all  the  indictments  should 
be  discontinued,  they  only  intended  that  the  prosecutors 
should  take  no  further  proceedings  to  harass  or  molest  the 
defendant.  It  is  true,  that,  technically  speaking,  the  only 
mode  by  which  an  indictment  can  be  effectually  put  an  end 
to,  is  by  causing  a  nolle  prosequi  to  be  obtained  irom  the 
Attomey-GreneraL  But  that  was  unnecessary  in  the  present 
case,  as  there  was  nothing  on  the  face  of  the  agreement, 
to  shew  that  the  prosecutors  would  endeavour  to  procure 
such  a  step  to  be  taken. 

Mr,  Serjeant  Pell  was  now  about  to  shew  tause,  when 
VOL.  rx.  F  F 
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M»^       the  Court  caHed  on  Mr,  Serjeant  Peake  to  support  his 
rule. 

The  language  of  an  agreement  must  be  taken  with  re- 
ference to  its  subject-matter,  and  the  situation  of  the  con- 
tracting parties  at  the  time  it  was  entered  into;  and  if  the 
prosecutor  of  an  indictment  agrees  that  it  shall  be  discon- 
tinuedj  and  not  further  proceeded  with,  he  merely  under- 
takes, that  he  will  take  no  further  steps  to  set  it  in  motion ; 
but  he  cannot  get  rid  of  it  by  any  act  of  his  own,  as  it  can 
only  be  legally  discontinued  by  causing  a  noUe  prosequi  to 
be  entered  through  the  interference  of  the  Attomey-Grene- 
ral ;  and  here,  as  the  plaintiffs  have  averred  in  the  decia- 
Nation,  that  all  the  indictments  had  not  been  further  pro- 
ceeded with,  it  is  sufficient  to  shew  that  they  had  remamed 
in  a  quiescent  state,  and  taken  no  steps  to  carry  the  prose- 
cutions further,  and  which  was  all  that  was  intended  to  be 
done  at  the  time  the  agreement  in  question  was  entered  into. 

Lord  Chief  Justice  Best.— The  term  discontinuance 
means  the  putting  an  end  to  an  action  or  prosecution  al- 
together ;  and  if  it  can  be  done,  it  is  incumbent  on  the  party 
prosecuting  to  do  so,  and  it  is  sufficient  for  us  to  say,  that  the 
three  indictments  in  question  have  not  been  virtually  or 
legally  discontinued;  and  perhaps  they  could  not  have 
been,  without  violating  a  rule  of  law,  and  if  so,  the 
agreement  was  illegal  in  itself.  But  it  appears,  that  the 
prosecutors  might  have  caused  a  nolle  prosequi  to  have 
been  entered,  by  making  an  application  to  that  effect  to 
the  Attorney-General,  or  they  might  have  put  the  de- 
fendant on  his  trial,  and  called  no  witnesses  against  him, 
when  he  would  have  been  entitled  to  an  acquittal.  As  to 
whether  the  agreement  be  legal  or  not,  it  is  unnecessary 
for  us  now  to  determine,  as  it  is  sufficient  to  say,  that  the 
*^  discontinuance  '*  stipulated  for  by  it  has  not  been  effect- 
ed, as  that  word  must  have  the  same  meaning  in  a  criminal 
prosecution  as  in  a  civil  suit,  viz,  that  an  indictment  or  ac- 
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tion  must  be  wholly  put  an  end  to,  and  in  a  legal  way,  vi^w 

whidi  will  be  consistent  with  the  words  of  this  agreement,  Bwortht 

whether  diey  be  taken  accorduig  to  their  legal  or  popular  Biea. 
sense. 

Mr«  Juatiee  Park  and  Mr.  Justiee  Buhrquoh  concurring, 

Hole  diacbarged. 


T 


Richardson  r.  Mellish.  Jul^, 


HIS  was  an  action  of  ofsumpritf  and  brought  against  Where  the  dc- 
the  defendant  to  recover  damages  for  the  breach  of  the  pt^iuued  ^"^ 
following  agreement :—  2LnSL^'a« 

EattlndiaCom' 

♦*  London^  January  1 1th,  1819.      p*ny'B  ship, 

-     commanded  by 

"  It  is  this  day  mutually  agreed  between  WittiUm  Mel-  the  phOntiff, 
Usk^  Esquire,  of,  &c.  for  himself,  his  heirs,  executors,  ad-  ^^^  ^^^ 

Company  by  the 
former  owners  for  four  voyages,  proposed  to  the  plaintiff  that  he  shonld  resign  the  command  in 
frvovr  of  Cbe  defondant's  nephew,  on  teceivfaig  in  exchango  Ae  eonuasand  of  another  ship, 
of  which  the  defendarit  w«a  sole  owner,  and  then  chaitered  to  the  GompMy  for  tme  voyage 
«nly,  and  to  whidi  the  plaintiff  assented,  and  the  Company  acceded  to  the  exchange;  and  it  was 
agraed,  time  in  ease  the  defondant's  nephew  died,  or  resiffied  befoct  the  ex^rataon  of  the  four  voy- 
ages, the  plaintiff  should  sueoeed  him :  and,  as  a  forther  inducement  to  the  plaintiff  to  resign  the 
command  of  the  ship  chartered  for  Ifae  four  voyages,  the  dcfrndant  nndenook  to  procure  a  bene- 
ficial alteration  in  the  destination  of  the  other,  chartered  for  the  one  voyage  only;  and  the  person 
who  acted  as  the  phimifrs  agent  undertook,  without  his  knowledge,  to  pay  the  defendant  2000/., 
if  the  plaintiff  shoiild  refisse  to  resign:— and  the  destination  of  the  latter  vessel  was  altered  with  the 
assent  of  the  Company,  and  the  plaintiff  and  defendant's  nephew  sailed  on  their  respective  voy« 
ageSf  and  the  plaintiff's  adventure  foifing,  he  became  bankrupt  on  his  return  from  his  voyage, 
and  the  nephew  died  in  the  course  of  his  second  voyage;  and  the  plaintiff  having  requbed  the  de-' 
fondant  to  re-appeint  bin  to  the  command  for  the  two  remaining  voyages,  wMch  the  defendant 
refused,  the  pldntiff  sued  him  in  gtnjnptif  for  a  breaish  ofihe  agreement;  and  the  Jury  found  a 
ver^ct  forthe  plaintiff: — Held,  /b*s<,  that  after  ver^ct,  there  was  a  sufficient  connderation  for  the 
defendant*  agreements  sseoit^  iW  the  agreement  was  not  illegal,  although  it  was  insisted,  that 
it  was  made  in  violation  of  the  bye-laws  of  the  Company,  a  fraud  on  the  other  part  owners,  anfl 
coatiary  to  public  policy.  Tkirdkf,  tibat  a  book  kept  at  the  fndia  Bmim,  torn  returns  given  in  on 
oath  pursuant  to  the  statute  53  Geo. «%  c  155,  containing  the  list  or  number  of  passengers  em- 
barking on  board  an  Eatt  India  ship,  is  admissible  in  evidence  to  shew  the  value  of  a  voyage  to 
the  captain,  on  the  grouod  that  It  is  a  public  book,  kept  uf^er  the  authority  of  an  act  of  Parlia- 
ment; and  A»%,  tiiat  the  Judge  properly  directed  the  Jury  to  take  into  their  cooaderation  of  dam- 
ages, the  proSts  the  plaintiff  might  have  expected  to  have  derived  from  the  two  remaining  voyages, 
although  the  Last  had  not  been  commenced  at  the  time  of  the  action;  and  that,  after  verdict,  the  Court 
would  presume,  that  the  captain  might  have  a  right  to  retrin  the  command  tor  move  than  one  voyage^ 
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Richardson 

V. 

Mellish. 


ministrators  and  assigns^  on»the  one  part,  and  Captaiif 
George  Richardson,  of,  &c.  for  himself,  his  heirs,  execu^ 
tors,  adtninistrators  and  assigns,  on  the  other  part. 

'*  That  is  to  say,  that /^ortcfecf  the  said  William  Mellish 
shall  purchase  the  East  India  ship  Minerva,  from  Messrs. 
Smith,  Timbrell  and  Smith,  of  which  ship  Captain  Rich- 
ardson is  now  the  Commander;  and  provided  the  consent 
of  the  Honourable  Court  of  Directors  of  the  East  India 
Company  can  be  obtained  to  the  exchange ;  that  the  s{iid 
Oeorge  Richardson  will  allow  Captain  John  Mills  to  go 
as  Commander  of  the  said  ship  Minerva,  upon  the  further 
condition,  that  he  the  said  William  Mellish  will  give  the  said 
George  Richardson  the  command  of  the  ship  Marquis  of 
Ely,  belonging  to  the  said  William  Mellish,  and  now  tak- 
en up  by  the  said  East  India  Company. 

"  And  it  is  also  hereby  fiurther  agreed  between  the  said  par- 
ties as  aforesaid,  that  provided  the  said  John  Mills  should 
die,  or  provided  he  should  at  any  time  hereafter  not  choose 
to  proceed  as  commander  of  the  said  ship  Minerva,  either 
upon  this  or  upon  any  future  voyage,  that  then  and  in  that 
case,  whensoever  it  may  occur,  the  command  of  the  said  ship 
Minerva  shall  be  given  to  the  said  George  Richardson,  but 
only  for  his  own  personal  use,  and  not  otherwise;  and  pro- 
vided also,  that  he  is  in  England  ready  and  willing  to  re- 
ceive it  in  due  time,  to  enable  the  said  ship  to  proceed. 

"  And  it  is  also  further  agreed  between  the  said  parties, 
that  provided  the  Honourable  Court  of  Directors  shall 
not  assent  to  the  proposed  exchange,  that  then  and  in  that 
case  the  said  George  Richardson  shall  proceed  for  this 
voyage  as  commander  of  the  Minerva,  and,  immediately 
upon  her  return  to  England,  shall  give  up  the  command! 
of  the  said  ship  Minerva  to  the  said  John  Mills,  upon 
the  same  conditions,  and  with  the  same  reversions  as  are 
hereby  agreed  to,  in  the  event  of  the  exchange  being  now 
<;ompleted  for  the  present  voyage. 

**  And  further,  it  is  hereby  declared  and  fiilly  understood 
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and  agreed  between  the  said  parties^  that  this  agreement         1W4. 
is  only  intended  to  relate  to  the  four  voyages  next  ensu-    Richardson 
ing^  for  which  the  said  ship  Minerva  is  now  engaged  by      |f  klluh. 
the  Honourable  Directors, 

"  That  until  their  expiration  it  is  to  be*  in  full  force,  and 
to  have  effect  as  to  the  re-instating  Captain  Richardson  in 
the  command  of  the  JUinerva,  under  whatsoever  circum- 
stances may  prevent  Captain  JUilk  from  proceedingi  and 
that  when  the  said  ship  Minerva  shall  have  completed  her 
next  four  voyages,  this  agreement  is  to  all  intents  and  pur* 
poses  to  be  null  and  void. — In  witness  whereof,  the  said 
parties  have  hereunto  set  their  hands  the  day  and  date 
above  written. 
Witness 

Joseph  Fletcher,  (Signed)  fVUliam  Meilisk, 

George  Richardson.'* 

/rhe  first  count  of  the  declaration  stated,  that  on  the  11th 
January f  1819,  at  London^  by  a  certain  agreement  then 
and  there  made,  it  was  mutually  agreed  between  the  de- 
fendant on  the  one  part,  and  the  plaintiff  on  the  other, 
that  provided  the  defendant  should  purchase  the  East 
India  ship  Minerva^  from  Messrs.  Smith,  JtmhreU  and 
Smith,  of  which  ship  the  plaintiff  was  then  the  command- 
er, and  provided  the  consent  of  the  Honourable  Court  of 
Directors  of  the  East  India  Compafu/  could  be  obtained 
to  the  exchange,  that  he,  the  plaintiff,  would  allow  Cap- 
tion John  Mills  to  go  as  commander  of  the  Minerva,  upon 
this  further  condition,  that  the  defendant  would  give  the 
plaintiff  the  command  of  the  ship  Marquis  of  Ely,  be- 
longing to  the  defendant,  and  then  taken  up  by  the  East 
India  Company:  and  it  was  also  further  agreed  between 
the  said  parties,  that  provided  Mills  should  die,  or  should 
at  any  time  thereafter  not  choose  to  proceed  as  command- 
er of  the  Minerva,  either  upon  that  or  any  future  voyage, 
that  then  and  in  that  case,  whensoever  it  might  occur,  the 
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j»i»^       ooimnand  of  the  Minerva  should  be  given  to  the  plafaitiffy 
RicBARofeoK    but  only  for  his  own  personal  use,  and  not  otherwise ;  and 
MELLxsflb      provided  also  that  he  was  in  England,  ready  and  willing  to 
receive  it  in  due  time  to  enable  the  ship  to  proceed: — and 
it  was  also  further  agreed,  that  provided  the  Court  of  Di- 
rectors should  not  assent  to  the  proposed  exchange}  that 
then  and  in  that  case  the  plaintiff  should  proceed  fot  that 
voyage  as  conunahder  of  the^Mfmerva,  and  immediately 
upon  her  return  to  England,  should  give  up  the  command 
of  her  to  MiUs,  upon  the  same  conditions,  and  with  the 
same  reversions  as  were  thereby  agreed  to  in  the  event  of 
the  exchange  being  then  completed  for  the  then  present 
voyage ;  and  further,  it  was  thereby  declared  and  agreed 
between  the  sdd  parties,  that  the  agreement  was  only  in- 
tended to  relate  to  the  four  voyages  next  ensidng,  for  which 
the  Minmva  was  dien  engaged  by  the  Directors ;  that  un- 
til their  expiration,  it  was  to  be  in  full  force,  and  to  have 
effect  as  to  the  re-instating  the  plaintiff  in  the  command  of 
the  ItBnerva,  under  whatsoever  circamstances  might  pre^ 
vent  Captain  Milk  from  procee^g ;  and  that,  when  the 
Minerva  should  havQ  completed  her  then  next  four  voy- 
ages, that  agreement  was  to  all  intents  and  purposes  to  be 
null  and  void. — And  the  said  agreemeit  being  so  made  as 
aforesaid,  afterwards,  to  mtf  on,  &c.  at,  &c.  aforesaid.  In 
consideration  hereof,  and  that  the  plaintiff,  at  the  special 
instance  and  request  of  the  defendant,  had  undertaken 
and  faithfully  promised  the  defendant  to  perform  and 
fulfil  the  said  agreemeiit  in  all  things  on  his  part  and 
bdialf  to  be  performed  and  fulfilled,  he,  the  defend- 
ant, undertook  and  faidiAi^  promised  the  plaintiff  to 
perform  and  fulfil  the  said  agreement  in  aU  things  on  his 
part  and  behalf  to  be  performed  and  fuM]led.^Aild  the 
plaintiff  in  fact  said,  that  afterwards,   to  wii^  on,  &c. 
aforesaid,  at,  &c.  aforesaid,  the  defendant  did  purchase 
the  said  ship  Mmerva  from  the  said  Messrs.  SmiiAf  IHm- 
brell  and  Smith,  and  that  afterwards,  to  wit,  on,  &c.  at 
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&c«  aforesaidi  the  consepft  of  the  Court  of  Directors  of  the 
Ewt  India  Company  was  obtained  to  the  said  exchangCi 
and  the  plaintiff  did  then  and  there  allow  the  said  JUUis 
to  go  j  and  the  said  Milb  did  go  as  commander  of  the  Mi- 
nerva,  and  that  the  defendant  did  then  and  there  give  the 
plaintiff  the  command  of  the  ship  Marquis  of  Elj/i  and 
the  plaintiff  further  said,  that  afterwards^  and  before  the 
expiration  of  the  said  four  voyages  for  which  the  Minerva 
was  engaged  as  aforesaid^  and  when  two  of  the  said  voy- 
ages remajiied  to  be  performed,  to  wit,  on  the  1st  AuguH, 
1821,  to  urit,  at,  4^Cf  aforesaid,  MUis  died,  whereof  the 
defendaiit  then  and  there  had  notice;  and  although  the 
pkuntiff  was  then  and  there  in  Ewjlaindi  and  able,  and 
ready  and  willing,  and  offered  tp  receive  and  take  the 
command  of  the  Minerva  in  due  time  to  enable  the  said 
ship  to  proceed,  and  the  plaintiff  desired  and  wished  to 
take  the  command  thereof  for  his  own  personal  use,  and 
not  otherwise,  and  requested  the  defendant  that  the  com* 
mand  of  the  said  ship  might  h^  given  tP  hjmi  the  plain- 
.  tiff: — and  although  the  plaintiff  hath  always  firom  the  time 
of  maUqg  the  said  agreement  hitherto,  well  and  truly  per- 
formed, fulfilled  An4  k^pt  all  things  in  the  said  agreement 
contained  on  his  part  and  behalf  to  be  perfonned,  fulfilled 
and  kept,  to  wit,  at«  &c.  aforesaid  ;-^yet  the  plaintiff  in 
fiict  saitb)  that  the  defisndant,  contriving,  and  wrongful^ 
and  uiyustly  intending  to  ii\)ure  the  plaintiff,  did  not, 
nor  would,  wh^  he  was  so  requested  as  afpresaid,  or  at 
any  time  thereafter,  give  the  comm^d  of  (he  Min^erva,  nor 
was  the  same  At  any  tiiu^  given  to  the  plmtiff;  apd  the 
de^ndant  from  tl^nce  hitherto  hath  wboUy  refiftsed  and 
still  do|;h  refuse  to  give  the  comniandt  or  to  suffer  or  p^- 
mii  the  same  to  be  given  to  the  plain^ff,  aiii4  the  cominand 
hath  been  given  to  another  person  fpr  the  said  twp  re- 
maining voyages : — ^By  means  whereof,  .1^,  the  plaintiff, 
hath  lost  and  been  deprived  of  certain  pay,  and  divers 
great  gains  and  profits^  ax|iountii|g  to  a  large  sum  of  money, 
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^JW*^       to  wit,  the  sum  of  10,0002.,  which  would  otherwise  have 
RicRARDvoN    arisen  and  accrued  to  him  from  the  command  of  the  said 
Mbllibh.      ^^P  ^^  vessel,  to  wit,  at,  &c«  aforesaid. 

The  whole  of  the  agreement  was  again  set  out  in  the 
second  count,  and  which  was  similar  to  the  first,  with  the 
exception  of  the  plaintiff's  alleging,  that  before  the  expira- 
tion of  the  four  voyages  for  which  the  JUinerva  was  en- 
gaged, and  when  two  of  the  voyages  remained  to  be  per- 
formed, and  while  she  was  in  England  and  about  to  pro- 
ceed on  a  certain  other  voyage  to  the  East  Indies,  Jtfills 
was  prevented  from  proceeding  in  her  as  commander  in 
that  voyage ;  and  that  the  plaintiff  was  then  in  England, 
and  able  and  ready  and  willing  to  receive  and  take  the 
command  of  the  Minerva  in  due  time  to  enable  her  to  pro- 
ceed, and  desired  and  wished  to  be  re-instated  in  the  com- 
mand thereof  for  his  own  personal  use  and  not  otherwise ; 
assigned  a  Hke  breach  as  in  the  first  count,  and  alleged 
by  way  of  special  damage  a  loss  of  15,000/.,  which  would 
otherwise  have  accrued  to  him  from  the  command  of  the 
ship. — The  agreement  was  again  set  out  in  the  third 
count,  omitting  that  part  of  it  which  stated,  that  "pro- 
vided the  Court  of  Directors  should  not  assent  to  the 
proposed  exchange,  the  plaintiff  should  proceed  for  that 
voyage  as  commander  of  the  Minerva,  and  immediately 
upon  her  return  to  England,  should  give  up  the  command 
of  her  to  MiUs  on  the  same  conditions,  &c.  as  were  agreed 
to  in  the  event  of  the  exchange  being  completed  for  the 
then  present  voyage:'* — and  after  averring  mutual  pro- 
mises, the  purchase  of  the  Minerva  by  the  defendant  from 
Smiih  4r.  Co.,  the  consent  of  the  Court  of  Directors  to  the 
exchange,  and  that  the  {daintiff  allowed  MRtk  to  go  as 
commander  of  the  Minerva,  and  thai  before  the  expira- 
tion of  the  four  voyages  for  which  she  was  engaged,  and 
when  two  remained  to  be  performed,  and  when  the  ship 
was  about  to  proceed  on  a  certain  other  voyage  to  the 
East  Indies f  to  wit ^  on,  &c.  itft/fe  was  dead,  whereof  the 
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defendant   had  notice;  and  that  although  the  plaintiff        I8d4. 
was  then  in  England^  and  ablci  and  ready,  and  willing,    Richardson 
and  offered  to  receive  and  take  the  command  of  the  MU      _.   ^*  .„ 

HELLIbH* 

nerva  in  due  tim%  to  enable  her  to  proceed,  and  requested 
the  defendant  that  the  command  might  be  given  to  the 
plaintiff  for  his  own  use;  assigned  a  breach  and  statement 
of  special  damage  in  the  same  terms  as  in  the  second  count. 
The  fourth  count  only  set  out  the  former  part  of  the  agree- 
ment, concluding  with  the  provision,  that  it  Mitts  should  die, 
or  not  choose  to  proceed  as  commander  of  the  Mmerva^  the 
command  should  be  given  to  the  plaintiff,  provided  he  were 
in  England,  and  ready  to  receive  it  in  due  time  to  enable  the 
ship  to  proceed : — and  after  averring  mutual  promises,  the 
purchase  of  the  Minerva  by  the  defendant,  the  consent  of 
the  E€ut  India  Company  to  the  exchange,  that  the  plaintiff 
allowed  Mills  to  go  as  commander,  and  that  while  she  was 
about  to  proceed  on  a  certain  voyage  to  the  East  Indies, 
Mills  died ;  and  that  although  the  plaintiff  was  then  in  Eng- 
Umdf  and  offered  to  take  the  command  in  due  time  to  enable 
her  to  proceed ;  and  that  although  the  plaintiff  desired  and 
wished  to  take  the  commai^  for  his  own  personal  use,  and 
requested  the  defendant  that  the  command  might  be  given 
to  him,  assigned  for  breach  that  the  defendant  would  not 
then,  or  at  any  time  thereafter,  give  the  command  to  the 
plaintiff,  but  that  it  had  been  given  to  another  person:— 
By  means  whereof>  the  plaintiff  had  lost  and  been  de- 
prived of  certain  pay,  and  divers  great  gains  and  profits, 
amounting  to  15,000/.,  which  would  otherwise  have  arisen 
and  aocmed  to  him  from  the  command  of  the  vesseL — To 
these  were  added  the  common  money  counts;  and  the  de- 
fendant pleaded  the  general  issc^. 

At  the  trial,  before  Lord  Chief  Justice  Oifford,  at 
Guildhall,  at  the  Sittings  after  the  last  Hilary  Term,  it 
apx>eared  that  the  plaintiff  was  formerly  the  captain  or 
commander  of  the  East  India  ship,  the  Minerva,  of  which 
Messrs.  Smith,  Timbrell  and  Smith,  were  the  owners, 
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j^a»^       and  who  had,  in  1814,  chartered  her  Co  the  East  India 
RjcuARosoH     Company  for  six  voyages  to  India,  subject  to  the  usual  re- 
Mellmh.      gulations  between  the  owners  and  the  Company.    That 
when  two  of  these  voyages  bad  been  performed  under  the 
command  of  the  plaintiff,  viz.  in  January ^  1819,  the  de- 
fendant purchased  twelve-sixteenths  of  the  Mmeroa  from 
Messrs.  Smith  Sf  Co.;  and  having  a  nephew  (by  the  name  of 
MUlsJj  who  had  previously  commanded  another  Eiisi  In- 
dia  ship,  called  the  Marquis  of  JSiy,  and  wishing  him  to 
have  the  command  of  the  Minerva^  in  order  to  make  a 
better  provision  for  him,  he  proposed  that  the  plaintiff 
should  give  up  the  command  of  her  to  JUiUs,  and  receive 
in  exchange  the  command  of  the  Marquis  of  Ely,  of 
which  the  defendant  was  the  sole  owner,  and  which  was 
chartered  for  one  voyage  only  to  the  East  India  Company, 
and  on  which  the  agreement  in  question  between  the 
plaintiff  and  defendant  was  entered  into.    The  exchange 
of  commands  having  met  with  the  consent  and  approba- 
tion of  the  Etut  India  Company,  but  who  it  appeared 
knew  nothing  of  this  terms  of  the  above  agreement,  the 
Marquis  of  Ely  was  shortly  afterwards  ordered  on  a  voy- 
age to  China  direct;  when  the  plaintiff  applied  to  the  de- 
fendant to  get  it  altered  to  China,  with  liberty  to  call 
at  St  Helena,  which  is  generally  termed  the  double  voy- 
age, and  whieh  is  highly  beneficial  to  the  captain,  he  hav- 
ing the  advantage  of  trading  on  his  own  account,  but  oc- 
casioning a  material  increase  of  expense  to  the  owner8>  as 
a  vessel  bound  for  China  direct  would  perform  ha  voy- 
age in  a  much  less  time  than  by  touching  at  St.  Helesuts 
and  the  defendant  accordingly  obtained  the  consent  of 
the  East  India  Company  to  such  change.    Both  ships 
then  sailed  on  their  respective  voyages  {  and  the  plaintiff's 
adventure  in  the  Marquis  of  Ely  having  been  unsucoess- 
fuly  he  became  banknipt  soon  after  his  return  to  this 
country,  viz.  in  March,  1881;  and  whilst  the  Mimerca 
was  on  her  return  to  England  in  the  fourth  of  her  six  voy- 
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agesy  m.  in  the  summer  of  1829,  Captain  Mills  died,  and       si!^w 
she  was  brought  home  by  another  officer.  The  pkintifFthen    R"cii  arp«ok 
applied  to  the  defendant*  requiring  to  be  re-instated  in  the      Mbllibh. 
command  of  the  Minerva  for  the  fifth  voyagej  according 
to  the  terms  of  the  agreement;  but  the  defendant  having 
declined  to  comply  with  his  request,  and  stated  that  he 
had  entered  into  a  contract  to  sell  her,  the  present  action 
was  commenced. 

For  the  plaintiff,  Fletcher ^  the  subscribing  witness  to 
the  agreement  was  called,  who!  stated,  that  when  he  nego- 
tiated on  the  part  of  the  plaintiff,  he  undertook  to  pay  the 
defendant  SOOO/.,  if  the  former  should  refuse  to  relinquish 
his  command  of  the  Minerva^  but  that  such  undertaking 
was  wholly  unknown  to  the  plaintiff.  That  the  agreement 
originally  consisted  of  two  parts,  of  which  the  plaintifiThad 
one,  and  the.  defendant  the  other.  That  in  consequence 
of  a  conversation  between  Fletcher  and  the  defendant, 
after  the  destination  of  the  Marquis  of  Ely  was  changed, 
and  in  which  the  latter  said,  that  he  did  not  like  that  a 
captain  should  be  possessed  of  an  agreement  which  he 
held  as  a  rod  over  the  head  of  his  owner,  the  plaintiff's 
part  of  the  agreement  was  given  up  to  and  deposited  with 
the  defendant  for  safe  custody  only;  and  that  he  promised 
that  it  should  be  produced  whenever  it  might  be  required ; 
and  that  he  consideired  himself  bound  to  fulfil  it  in  every 
respect  as  faithfully  as  if  it  had  continued  in  the  hands  of 
the  plaintifil 

For  the  defendant,  it  was  insisted,  that  the  plaintiff's 
part  of  the  agreement  had  not  been  merely  deposited  with 
the  former,  but  absolutely  ^iven  up  to  be  cancelled,  or  by 
way  of  renunciation,  on  account  of  the  supposed  advantage 
die  plaintiff  might  have  derived  from  the  change  in  the 
destination  of  the  Marquis  ofBly;  and  letters  written  by 
the  plaintiff  to  the  defendant  were  given  in  evidence,  and 
officers  of  that  ship  called,  to  shew  the  high  terms  in  which 
the  plamtiff  had  spoken  of  the  kindness  and  liberal  con- 
duct of  the  defendant  towards  him,  as  weH  during  the 
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Mellish. 


progress  of  as  after  the  voyage.  The  plaintiff,  in  order  to 
shew  the  damage  he  had  sustained  by  not  having  been  re- 
appointed to  the  command  of  the  Minerva  after  the  death 
of  Mills,  called  several  EcLst  India  captains ;  who  stated, 
that  the  average  value  of  one  voyage  to  the  captain  was 
from  5000/.  to  7000/.  or  8000/.  which  accrued  to  him  on  ac- 
count of  bis  passengers  and  private  trade ; — and  in  order  to 
shew  the  number  of  passengers  that  had  sailed  on  board  the 
Minerva  on  the  voyage  after  the  death  of  MUlSf  and 
which  was  in  progress  at  the  time  this  action  was  brought, 
a  clerk  in  the  India  House  was  called,^  who  produced 
from  the  department  to  which  he  belonged,  a  book, 
containing,  according  to  the  statement  of  the  witness,  a 
copy  of  an  official  return  of  all  such  passengers,  specify- 
ing, according  to  the  provisions  of  the  statut^  5S  Geo.  S, 
c.  155,  &•  15(a),  their  names,  capacities,  and  descriptions; 
and  this  copy  of  the  official  return  had  been  duly  trans- 
mitted by  the  officer  of  the  customs  to  the  Secretary  of 


(a)  By  wluch  it  is  enacted, 
*'  that  no  ship  or  vessel  engaged  in 
private  trade  under  the  authority 
of  that  acty  shall  be  permitted 
to  clear  out  from  any  port  of  the 
united  kingdom,  or  any  place  or 
places  under  the  government  of 
his  majesty,  or  of  the  East  hidia 
Company,  situate  more  to  the 
northward  than  eleven  degrees  of 
south  latitude,  and  between  the 
sixty-fourth  and  one  hundred  and 
fiftieth  degrees  of  east  longitude 
from  London,  until  the  master  or 
other  person  having  the  command 
of  such  ship  or  vessel  shall  have 
made  out,  and  exhibited  to  the 
principal  officer  of  the  customs, 
or  other  person  thereto  authorised 
by  such  government  as  aforesud, 
at  such  port  of  clearance,  upon 
oath  (which  oath  such  officer  or 


other  person  was  thereby  au- 
thorised to  administer),  a  true  and 
perfect  list,  in  such  form  as  shall 
from  time  to  time  be  settled  by 
the  Court  of  Directors,  with  the 
{^probation  of  the  board  of  com- 
missioners, specifying  and  setting 
forth  the  names,  capacities,  and 
descriptions  of  all  persons  em- 
barked or  intended  to  be  embark- 
ed on  board  such  ship  or  vessel, 
and  all  arms  on  board,  or  intend- 
ed to  be  put  on  board  the  same, 
or  be  admitted  to  entry  at  any 
port  in  the  said  united  kingdom, 
or  any  such  port  within  the  limits 
last  mentioned,  until  the  master 
or  other  person  having  the  com- 
mand of  such  .ship  or  vessel  shall 
in  the  like  manner  have  made  out 
and  exhibited  to  the  principal  of- 
ficer of  the  customs,    or  other 
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the  Court  of  Directors,  pursuant  to  the  provisions  of  tlie 
16tli  section  of  that  statute  (a).  For  the  defendant,  it 
was  contended,  that  this  book  could  not  be  received  in 
evidence,  on  the  grounds,  that  it  was  only  kept  for  a 
particular  and  specific  purpose,  and  that  although  it  might 
have  been  admissible  as  between  the  captain  of  the  ship 
and  the  Company,  it  could  not  be  received  as  against  a 
third  party,  who  knew  nothing  of  its.  contents,  and  had 
no  opportunity  of  examining  or  checking  it. — His  Lord- 
ship,  however,  allowed  it  to  be  admitted,  as  he  consider- 
ed it  to  be  in  the  nature  of  a  public  book,  and  framed 
and  kept  under  and  by  virtue  of  the  statute  53  Geo. 
3,  which  was  passed  for  the  better  regulation  of  passen- 
gers by  JbuUa  vessels;  and  that  the  express  object  of 
the  16th  section  was,  to  enable  the  £a8t  India  Company 
to  have  a  correct  list  of  all  passengers,  as  well  as  of  their 
characters  and  description,  who  might  sail  from  this  coun- 
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person  thereunto  aathorised  as 
aforesaid,  upon  oath,  (which  oath 
such  officer  or  other  person  was 
thereby  authorised  to  administer) 
a  true  and  perfect  list,  in  form 
to  be  settled  as  aforesaid,  specify- 
ing the  names,  capacities,  and  de- 
scriptions'of  allpersdns  on  board, 
or  who  shall  have  been  on  board 
such  ship  or  vessel,  from  the 
time  of  the  sailing  thereof,  to  the 
time  of  arrival;  and  all  arms  on 
board,  or  wluch  shall  during  such 
time  have  been  on  board  such 
ship  or  vessel;  and  Ae  several 
times  and  places  at  wluch  such  of 
the  said  persons  as  may  have 
died,  or  left  the  said  ship  or  ves- 
sel, shall  have  so  died,  or  left 
such  ship  or  vessel,  or  such  of 
the  said  arms  as  may  have  been 
disposed  of,  have  been  so  disposed 
of." 
(a)   By   wluch  it  is  enacted. 


"  that  in  every  case  where  any 
such  list  shall  be  received  in  any 
port  of  the  said  united  kingdom, 
fipom  any  master  or  other  person 
having  the  command  of  any  such 
ship  or  vessel,  the  officer  or  other 
person  receiving  the  same  shall, 
and  he  was  thereby  required, 
with  all  reasonable  dispatch,  to 
transmit  a  copy  of  such  list  to 
the  secrettgry  of  the  Court  of  Di- 
rectors of  the  sud  umted  compa- 
i^r;  and,  in  case  such  list  shall 
be  received  in  any  port  in  the 
East  Indies,  or  other  place  ^th- 
in the  limits  last  mentioned,  such 
officer  or  other  person  receiving 
the  same  shall,  and  he  was  there- 
by required,  in  like  manner/. to 
transmit  a  copy  of  such  list' to  the 
chief  secretary  of  the  government 
to  which  the  port  or  place  in 
wUch  such  list  shall  be  received 
shall  be  subject." 
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1824'  try. — Hk  Lordship  eventually  left  it  to  the  Jury  to  say, 
HioHAiu>ioif  Jir$t,  whether  the  agreement  in  question  had  been  given 
MbTliui.  "P  »  *"*'  ^y*  without  hearing  any  part  of  Fkteher^s  evi- 
dence summed  up,  declared  that  they  were  satisfied  that 
It  had  not  been  relinquished  by  the  plaintifFi  but  merely  de* 
posited  with  the  defendant,  according  to  bis  own  requestj 
for  safe  custody.  On  which  bis  Lordship  said,  that  they 
were  al  liberty  to  find  a  verdici;  for  the  plaintiff  for  the 
value  of  the  two  voyages  remaining  to  be  performed  after 
the  death  of  Captain  MUUf  fOid  when  the  plaintiff  de* 
manded  the  fidfilment  of  the  agreement ;  and  they  found 
a  general  verdict  for  the  plaintiff. — DamitgeSi  T500L 

Mr*  Serjeant  Pell  having  in  the  last  Term  obtained  a 
rule,  calling  on  the  plaintiff  to  shew  cause  why  this  verdict 
should  not  be  set  aside,  and  a  new  trial  granted,  or  why 
the  entry  of  final  judgment  should  not  be  stayed,  on  the 
grounds — First,  that  the  contract  was  illegal .  as  set  out 
on  the  face  of  the  record,  or,  at  all  events,  as  being  con* 
Irary  to  the  bye-laws  of  the  East  India  Company,  who 
were  altogether  ignorant  of  the  terms  under  which  the 
exchange  was  to  take  place.  Secondfy^  that  even  sup- 
posing the  agreement  had  been  deposited  with  the  defen- 
dant for  safe  custody,  the  Jury  should  not  have  been  di- 
rected to  find  damages  for  the  two  remaining  voyages,  the 
third  not  having  been  completed  at  the  time  the  action  was 
commenced.  Tkb'dfyg  that  the  agreement  was  illegal,  as 
it  was  entered  iiito  without  the  knowledge  or  assent  of  the 
other  part  owners  of  the  Minerva.  Fourthly,  that  as  the 
action  was  brought  for  the^non-appointment  of  the  plain- 
tiff to  liie  third  voyage  after  the  date  of  the  agre^ 
ment,  and  he  had  previously  become  bankrupt,  the  de* 
fendant  could  no  longer  be  answerable  for  the  contract 
entered  into  between  him  and  the  plaintiff  as  to  the 
exchange  of  commands,  nor  was  he  bound  to  re-appoint 
the  latter,  considering  the  distressed  circumstances  un- 
der which  he  had  fallen,  and  was  then  placed.      And 
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Lastly,  that  the  minutes  from  the  book  deposited  at  the       .j^t^ 
India  House  were  improperly  admitted  in  evidence  to    Richardsow 
shew  the  number  of  passengers  who  had  gone  on  board      mbllish. 
the  Minerva  on  the  voyage  after  the  death  of  MiUs,  and 
which  was  in  prosecution  at  the  time  of  the  commencement 
of  this  actioui  and  to  the  value  of  which  voyage  alone,  the 
plaintiff  could,  under  the  circumstances,  be  possibly  enti- 
tied  to  recover. 

On  Mr.  Serjeant  Vaughan  and  Mr.  Serjeant  Aosoit- 
queVs  being  now  about  to  shew  cause,  the  Court  called  on 
Mr.  Serjeant  Pell,  (and  Mr.. Serjeant  Lawes  and  Mr.  Ser- 
jeant Wilde  were  with  him),  to  support  the  rule: — They 
submitted  that  the  plaintiff  was  not  entitled  to  recover,  on 
five  grounds.  First,  that  the  agreement  or  contract  as 
set  out  on  the  face  of  the  record,  was  a  nullity,  and  with- 
out consideration.  Secondly,  that  the  agreen^ent  was 
void,  as  the  consideration  was  illegal  per  se,  as  well  as  be- 
tween the  defendant  and  the  other  part  owners  of  the  Mi- 
nerva. Thirdly,  that  the  contract  given  in  evidence  waS 
illegal,  as  it  was  proved  by  Fletcher,  that  he  had  under- 
taken to  pay  the  defendant  SOOO/.  in  case  the  plaintiff 
should  refuse  to  resign  his  command  of  the  Minerva,  or 
the  exchange  of  commands  should  not  take  effect.  Fourth-^ 
ty,  that  the  extract  from  the  book  from  the  India  House, 
containing  the  number  of  passengers  which  sailed  in  the 
Minerva  on  her  third  voyage  from  the  date  of  the  agreement, 
was  not  admissible  in  evidence  as  against  the  defendant. 
And  lastly,  that  the  Jury  had  given  excessive  damages, 
and  which  ought  to  have  been  confined  to  that  voyage,  as 
it  was  altogether  uncertain  whether  the  last  could  ever 
have  been  performed,  and  which  was  not  even  in  contem* 
plation  at  the  time  the  verdict  was  given. — First,  there 
was  no  consideration  for  the  defendant's  promise  on  the, 
face  of  the  declaration^  and  on  which  alone  the  present 
action  is  founded.  The  only  consideration  therein  alleged 
is,  that  provided  the  defendant  should  purchase  the  ship 
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-i^tl-       Minerva^  the  plaintiff  would  allow  Milh  to  go  as  com- 
RicHARDsoir    inander,  upon  certain  conditions,  that  is,  he  would  allow 
Melluh.       ^^^  owner  to  appoint  his  own  commander.     It  was  a  con- 
tract by  the  then  commander,  with  a  future  owner  when 
he  should  become  the  purchaser  of  the  vessel,  and  who 
had  not  such  an  interest  at  the  time,  as  to  enable  him  to 
insist  on  such  a  stipulation.     In  Rollers  Abridgment  (a), 
it  is  said,  that  "  ifji,  leases  lands  to  B.  at  will,  and  A.  in 
'  consideration  that  B,  will  surrender  to  him  the  said  estate 

at  will,  promises  to  B.  that  he  will  provide  a  parsonage 
for  J,  S.;  this  is  no  good  consideration  to  maintain  an  ac- 
tion, because  he  might  determine  this  estate  at  will  at  his 
pleasure/*  So  here,  the  defendant  was  about  to  purchase 
the  ship,  and  afler  he  had  bought  her,  the  plaintiff  could 
have  no  right  to  retain  his  situation  as  commander,  and 
his  permission  for  the  defendant  to  appoint  another  cap- 
tain was  neither  necessary  nor  required.  A  mere  exer- 
cise of  a  legal  right  is  no  ground  for  a  consideration  on 
which  to  found  the  agreement  in  question ;  as,  when  the 
defendant  purchased  the  ship,  he  had  a  right  to  turn  out 
the  plaintiff  and  appoint  another  captain  in  his  stead ;  and 
as  the  plaintiff^s  acquiescence  was  not  necessary  for  the  ap- 
pointment of  another,  it  must  be  considered  as  a  mere  assent 
to  what  he  had  no  power  to  prevent. — Secondly  ^  even  suppos- 
ing there  were  a  consideration,  it  is  illegal,  as  the  contract 
itself  is  in  violation  of  the  bye-laws  of  the  E{ist  India  Com- 
pany;— a  fraud  on  the  other  part  owners; — contrary  to 
public  policy,  and  highly  prejudicial  to  the  public  inter- 
est ;  and  if  so,  it.is  quite  clear  that  it  cannot  be  made  the 
subject-matter  of  an  action.  The  consideration,  if  any, 
was  for  the  sale  of  the  command  which  is  expressly  pro- 
^  Ubited  by  the  bye-laws,  c.  13,  ss.  9,  1 1  (b),  and  although 


(a)  Vol.  I.  p.  23,  pi.  27>  tit  Ac-  owner  of  any  ship,  fi-eigbted  by 
tion  on  the  Case  (V).  the  Court  of  Directors,  shall  sell 

(b)  S.  9.  "  Item,  It  is  ordained,  any  office  of  mate,  purser,  gun- 
that  no  commfinder,  owner,  or  part  ner,  boatswain,  or  any  inferior  of- 
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the  ComiNiny  assented  to  the  exchange  of  the  oommands, 
still  tbey  did  not  know  the  terms  of  the  Agreement  which 
had  been  previously  entered  into  between  the  plaintiff  and 
defendant  through  the  medium  of  Fletcher*  Indepen- 
dently of  this,  the  agreement  for  the  exchange  could  only  be 
guoad  one  voyage^  and  a  contract  for  a  re-appointment  to  a 
command  at  a  future  periodi  is  altogether  void ;  and  although 
the  bye-laws  look  to  a  pecuniary  consideration  only,  yet  they 
must  receive  a  liberal  construction;  and  if  so,  the  o(»isider- 
ation  therein  expressed,  must  be  taken  to  be  only  put  by 
way  of  example. — ^The  contract  was,  at  all  events,  a  fraud 
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Actp.  or  t»ke  aoy  foe  or  rewird 
whatsoeveTj  directly  or  indirect- 
ly, for  any  of  the  said  offices  or 
employments  on  board  any  ships 
flo  freighted ;  and  that  upon  proof 
made  thereof  to  the  Court  of  Di- 
rectors,  such  commander,  mate, 
purser,  gunner,  boatswain,  or 
other  inferior  officer,  shall  be  dis- 
charged the  aenrice  of  this  Com- 
pany; and  that  any  owner,  (uirt 
owner,  or  commander  of  any  ship, 
freighted  as  aforesaid,  who  shall 
•ell  any  such  office  as  aforesaid, 
upon  prtK>f  made  thereof  to  thesaid 
Court  of  Directors,  shall  forfeit  to 
the  Company,  for  every  such  of- 
fence, double  the  sum  for  which 
-any  such  office  shall  be  sold,  to  be 
deducted  out  of  the  freight  or  de- 
murrage to  grow  due  for  the  aaid 
ship." 

Sec.  It.  **Item.  It  is  ordained, 
that  hereafter  no  owner,  or  part- 
4>waer  of  any  ahip,  or  any  com. 
roander  or  other  person,  shall  di- 
rectly or  indirectly  sell  or  take 
any  gratuity  or  eontidiratum,  nor 
shall  any  person  or  persons,  buy, 
pay*  or  givt  any  gratuity  or  con- 

VOXm  IX.  '       O 


sideration  ibr  the  command   of 
any  ship  or  ships  to  be  freighted 
to  the  Company  :  and  in  case  any 
such  contract,  payment,  or  gift 
shall  be  made,  the  commander,  or 
intended  commander,  ooocerned 
therein,  shall,  from  thenceforth, 
be  incapable  of  being  employed, 
or  of  serving  the  Company  in  any 
capacity  whatsoever)  and  it  shall 
be  lawful  for  the  Court  of  Direc- 
tors to  discharge  the  ship  from 
the  Company's  service,  if  they 
shall  think  fit;    and,  moreover, 
the  respective  parties  to  such  con- 
tract, receiving,  paying,  or  giving, 
or  contracting  to  pay,  receive,  or 
give,  shall  severally  pay  damages 
to  the  Company,  at  the  rate  of 
double  the  sum  received,  or  to  be 
received,  paid,  or  given ;  and  all 
the  parties  shall  be  obliged  to 
discover  such  transactions  as  afore- 
said, and  all  the  circumstances  re- 
lating thereto,  by  answer,  upon 
oath,  to  a  bill  in  equity,  and  shall 
not  plead  or  demur  thereto;  and 
for  that  purpose,  proper  clauses 
shall  be  inserted  in  all  shipping 
agreements.** 
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IM^^  on  the  other  part  owners^  and  hiU  expressly  within  the 
RKftAEDMN  principle  established  in  the  late  case  of  Citrd  v.  Hope  {t$\ 
UuLitH.  ^«  ^^^^  if  &  d^d  by  two  of  several  part  owners  be  found- 
ed on  a  contract  for  the  sale  of  their  shares,  with  a  stipu- 
lation for  the  appointment  to  the  commandi  and  the  con- 
tinuance of  the  management  of  the  ship,  it  is  illegal  and 
Toid;  as  the  other  part  owners  had  a  right  to  expect  the 
exercise  of  an  impartial  judgment  in  the  selection  of  officers, 
and  any  contract  calculated  to  have  the  efiect  of  fettering 
their  judgment  is  a  contract  founded  in  fraud,  as  far  as  it  re- 
gards such  other  part  owners ;  and  although  it  may  be  said, 
that  in  this  case  there  was  a  mere  exchange  of  commands, 
yet  there  must  be  a  new  appomtment  for  each  voyage,  al- 
though the  command  might  remain  in  the  same  person. 
And  in  Card  v*  Hope,  Lord  Chief  Justice  Abbott^  in  de- 
livering the  judgment  of  the  Court,  said  (6), ''  any  contract 
which  is  calculated  to  have  the  effect  of  fettering  the  judg- 
ment, and  of  binding  the  party  to  concur  in  the  nomina- 
tion of  particular  persons,  at  the  peril  of  an  action,  is  a 
violation  of  that  duty.  The  violation  of  dutybeonnes 
greater  and  more  odious,  if  the  contract  be  founded  on 
motives  of  peculiar  gain  and  advantage  to  the  contractor; 
all  the  part  owners  ought  to  share  rateably  in  every  profit 
that  may  be  made  of  the  ship :  and  if  such  contracts  could 
be  allowed  by  law,  they  must  operate  as  a  discouragement 
to  persons  to  become  part  owners  of  ships."  In  Blackford 
V.  Preston  (c)  it  was  held,  that  a  sale  by  the  owner  of  the 
command  of  a  ship  employed  in  the  Eatt  India  Co»pa- 
ny's  service  was  illegal,  and  that  the  contract  of  sale  could 
not  form  the  foundation  of  an  action ;  and  Lord  Kenyon 
there  said,  that  (d)  '*  the  East  India  Company  is  a  limb 
of  the  government  of  the  country.*'  And  according  to  the 
opinion  of  Mn  Justice  Lawrence  {e)^  no  distinction  can  be 
established  between  offices  held  under  that  Company, 

(a)  2  Bam.  &  Cress.  661.  S.  C.  4  Dow.  k  Ryl.  164.    (h)  2  B.  &  C.  674^. 
(e)  8  Terai  Rep.  89.  (<{)  Id.  d3.  (e)  Id.  94. 


«. 
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«nd  those  under  GQw^rimwU  as  ftr  as  respects  the  sale  in 

question ;  and  those  principlea  were  recognised  and  adoptr    B*euMmin 

ed  by  the  Court  in  Cartiy,  Hope  (a). 

[Lord  Chief  Justice  ^s^.**-The  principle  established 
by  Blac/^ord  v.  Preaton  has  never  been  doubted,  and  it  ia 
quite  clear,  thai  tb^  sale  of  m  <^ic9  is  lU^^,  and  thai 
an  action  cannot  be  waintaiiied  on  a  oonlract  arising  out 
of  such  sale,] 

The  agreement  as  to  the  eicchange  of  conunanda  iR 
this  case,  was,  at  all  events,  a  fraud  on  the  other  part 
owners  of  the  Mimerva^  as  they  were  entitled  to  a  pure 
and  unbiassed  nomination  and  choice  of  a  commander  by 
thede^pndant;  andif  he  appointed  finr  a  pecuniary  or  other 
valuable  consideration,  they  received  an  injury;  atid  it 
must  be  inferred,  that  he  did  not  appoint  the  person  he 
wpuld  have  done,  if  no  such  consideration  had  passed. 
The  agreement  is  also  fraudulent,  aa  against  the  charter'^ 
ers,  as  they  had  an  interest  in  tiie  appointmoit  of  a  fit  p^n- 
son  as  commander ;  but  as  soon  as  the  agreement  was  signed 
by  the  defendant,  he  lost  all  discretion  as  to  the  appoint- 
ment of  any  individual,  however  deserving  he  might  be; 
and  aa  the  office  of  commander  is  in  the  nature  of  a  pub- 
lic trust,  the  agreemcot  in  questiiw  is  void,  on  the  ground 
of  its  being  contrary  to  public  policy.  In  Hamngton  v« 
Du-Chaiel  (6),  Lord  TAurlaw  ordered  a  perpetual  in- 
junction to  be  granted  against  a  bond  for  the  purchase  of 
an  office,  upon  the  public  policy  of  the  law,  although  the 
office  was  not  within  the  atatute  5  &  6£df9.  6: — and  it  ia  a 
dear  rule  of  law,  that  no  action  can  spring  out  of  an  iUa« 
gal  coDitract.  And  in  Pargons  v.  Thompson  (^,  where  an 
QjQicer,  possessed  of  an  office  in  a  dock-yard,  agreed  to 
give  another  officer  a  certain  share  of  the  piofits,  if  the 
latter  would  procure  himself  to  be  sup^eannuated,  and  re- 

(a)  ^  Basil.  &  Cress.  674.  (B)  \  Brown's  Chan.  Cas.  124. 

{e)\Um.BlSZ2. 
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-J?^"  ^®  ^^  ^^^  usual  pension,  to  make  way  for  the  fortiier ;  if 
RiouARDsoN  was  held,  that  such  agreement,  having  been  made  without 
MBI.LI8B.  the  knowledge  of  the  Navy  Board,  to  whom  the  appoint- 
ment  belonged,  could  not  be  the  foundation  of  an  action, 
because  it  was  contrary  to  public  policy.  And  in  Hart- 
welly.  HartweU(a\  where,  in  a  bond  to  secure  an  annuity 
to  the  obligor's  mother  for  life,  the  condition  recited,  that 
by  the  recommendation  of  friends,  he  had  been  appointed 
to  succeed  his  father  in  the  command  of  a  government 
packet,  but  on  the  express  condition  of  his  making  an 
allowance  for  the  support  of  his  mother ;  the  Master  of 
the  Rolls  was  inclined  to  dismiss  a  bill  filed  against  his  ex- 
ecutrix, but  gave  the  plaintiff  leave  to  bring  an  action;  and 
his  Honor  said,  that  {b)  "the  case  o{ Blackford y*  Pres- 
ton was  analogous ;  where  it  was  determined,  that  the  sale 
by  an  owner  of  the  command  of  a  ship  in  the  service  of 
the  East  India  Company  was  illegal,  and  that  such  a  con- 
tract could  not  be  the  subject  of  an  action/*  In  the  East 
India  Company  v.  Neave,  Lord  Eldon  held  (e),  that  the 
command  of  an  East  India  ship  is  a  public  trust;  and 
that  the  sale  of  it,  contrary  to  a  public  regulation  of  the 
Company,  is  a  breach  of  public  duty.  And  in  Thomson 
v«  Thomson  {d)  it  was  held,  that  a  contract  for  the  sale  of 
the  command  of  such  a  ship  is  illegal,  and,  therefore,  cannot 
be  enforced  by  suit  upon  the  equity  against  the  fund  paid 
by  the  Company  as  a  compensation,  under  the  regulation 
of  1796,  which  was  adopted  to  restrain  the  sale  of  com- 
mands in  future;  and  the  Master  of  the  Rolls  there 
said  (e)f  **  In  the  East  India  Company  v.  Neave,  the  late 
Lord  Chancellor  held  the  same  doctrine  as  in  Blackford 
V.  Preston,*^— that  this  is  an  illegal  agreement."  And  in 
Morris  v.  M^Cullock  (/),  where  money  was  advanced  for 
procuring  a  commission  in  the  marines,  it  was  decreed  to 

(a)  4  Ves.  811.  (k)  Id.  816.  (c)  5  Ves.  181. 

(d)  7  Vcs  470.  (e)  Id.  472.  (/)  Amblcr,  432. 
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be  refunded  with  interest;  and  Lord  Chancellor  Henley 
there  laid  it  down  as  a  rule  {a),  that  if  a  man  sells  his  in- 
terest^ to  procure  a  person  an  office  of  trust  or  service  un- 
der the  Government,  it  is  a  contract  of  turpitude;  it  is 
acting  against  the  constitutioni  by  which  the  Govermnent 
ought  to  be  served  by  fit  and  able  persons,  recommended 
by  the  proper  officers  of  the  Crown  for  their  abilities,  and 
with  purity.  So  here,  the  captain  or  commander  of  an  Ec^t 
India  ship  ought,  at  all  events,  to  be  appointed  under 
the  sanction  or  with  the  knowledge  and  approbation  of 
the  other  part  owners  or  shareholders,  as  well  as  the 
charterers ;  and  with  the  assent  of  the  East  India  Company^ 
from  whom  no  contract  or  agreement  should  be  disguised, 
JBO  as  to  deprive  them  of  the  power  of  exercising  a  pure  and 
iinblassed  judgment. — But,  independently  of^these  deci- 
sions, the  provisions  of  the  statute  5  &  G  Edw*  6,  c.  16, 
prohibiting  the  sale  of  public  offices,  are  by  the  statute 
49  Geo,  3,  c.  126,  ss.  1,  3,  4(6),  extended  to  all  offices, 


1824. 
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{a)  Ambler,  434. 

{If)  **  An  act  for  .the  further 
prevention  of  the  sale  and  broker- 
age of  offices."    The  first  section 
of  which,  after  reciting  the  statute 
5  &  6  Edw.  6>  c.  16,  enacts,  «•  That 
from  and  after  the  passing  of  the 
49  Geo.  d,   the  said  act  of  5  &  6 
£dw,  6,  and   all  the  provisions 
therein   contained,  shall  extend 
and   be  construed  to  extend  to 
Scotland  and  Ireland,  and  to  all 
offices  in  the  gift  of  the  Crown, 
or  of  aijy  oAce  appointed  by  the 
Crown,  and  all  commissions,  ci- 
vil, naval,  or  military,  and  to  all 
places  and  employments,  and  to 
all  deputations  to  any  such  offi- 
ces, commissions,  places  or  em- 
ployments in  the  respective  de 
partments  or  offices,  or  under  the 


appointment  or  superintendance 
and  control  of  the    Lord   High 
Treasurer  or  Commissioners    of 
the  Treasury,  the    Secretary  of 
State,  the  Lords  Commissioners 
for  executing  the  office  of  Lord 
High  Admiral,  the  Master  Gene- 
ral, and  principal  officers  of  his 
Majesty's  Ordnance,    the  Com- 
mander in  Chief,  the  Secretary  at 
War,  the  Paymaster  General  of  his 
Majesty  s  forces,  the  commission- 
ers for  the  ufifairs  of  India,  &c.  and 
also  to  all  offices,   commissions, 
places,  and  employments  belong- 
ing to  or  under  the  appointment 
or  control  of  the  united  company 
of  merchants  of  England  trading 
to  the  East  Indies,  in  as  full  and 
«mple  a  manner  as  if  the  provi- 
sions of  the  6  Edw,  6,  were  re- 
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commisskmsy  places,  and  ein])Io7iiients  belotiging  to  bt  nnv 
der  the  appointment  of  the  East  India  Company;  and 
considering  the  nature  of  the  trust,  the  number  of  the  pas«> 
sengers  and  crew,  and  the  amount  of  pi^perty  confided  to 
the  care  of  the  captain  of  an  Ea&i  India  ship,  a  trust  of  the 
highest  possible  importance  is  tested  in  him:  and  by  the 
former  statute  it  is  Macted,  that  "  if  any  person  take  any 


peated  as  to  all  ftUeh  offices,  com* 
iiMaHoii8y.plaoe8iaad  employ  meotB, 
and  made  part  of  the  49  Geo.  S; 
aod  that  the  said  act  of  Edw,  6, 
arid  the  49  Geo,  S,  and  all  the 
ckiues  and  provisioDB  therein  re- 
wpeciiftlj  contained,  shoald  be 
eotjstrued  as  one  act,  as  if  the 
same  had  been  iii  the  latter  statute 
repeated  and  re-enacted.** 

The  8d  section  coacth  **That 
from  and  after  the  passing  of 
the  49  Geo.  3,  if  any  person  or 
persons  shall  sell  or  bargain  for 
the  sale  of,  or  receive,  have,  or 
take  any  money,  fee,  gratuity, 
loan  of  money,  reward,  or  profit, 
directly  or  indirectly,  or  any  pro- 
mise, agreement,  covenant,  con- 
tract,  bond  or  assorance,  or  shall 
by  any  way,  device,  or  means,  con- 
tract, or  agree  t6  receive,  or  hart 
any  money,  fte,  &c.  &c.  directly 
or  indirectly;  and  also  if  any  per- 
son or  persons  shall  purchase  or 
bargain  for  the  purchase  of,  or 
give  or  pay  any  money,  fee,  gra- 
tuity, loan  of  money,  rewards  or 
profit,  or  makic  Or  enter  into  any 
promise,  agreement,  covenant, 
contract,  kK>nd,  or  assurance  to 
give  or  pay  any  money,  fee.  Sec. 
&c.  or  shall  by  any  way,  means 
or  device,  contractor  agree  to  give 
or  pay  any  mondy,  fee,  &c.  &c,  di- 


rectly or  indirectly,  for  any  dlSce^ 
commissioa,  place,  oremploymeai 
specified  or  described  in  the  said 
recited  act  or  that  Act,  or  within 
the  true  intent  or  meaning  of 
the  said  act  or  that  act,  or  for  any 
dqiutatioo  thereto^  or  for  any 
part,  parcel,  or  participation  of 
the  profits  thereof,  or  for  any  ap- 
pointment or  nominatioil  thereto 
or  resignation  thereof,  or  for  the 
consent  or  consents,  or  voice  or 
voices,  of  any  person  or  persona 
to  any  such  appointment,  nomina- 
tion, or  resignation ;  then  aod  in 
every  such  case,  every  such  per- 
son,  and  also  evety  person  who 
shall  wilfiilly  and  knowingly  aid, 
abet,  or  assist  such  person  therein, 
shall  be  deemed  and  adfudged 
guilty  of  a  misdemeanor. 

By  the  4th  section  it  is  enact- 
ed, "  That  if  any  penon  or  persons 
shall  thereafter  receive,  have,  or 
take  any  money,  fee,  reward,  or 
profit,  dh'ectly  or  indirectly,  or 
take  any  promise,  agreement,  co- 
venant,  contract,  Ixind  or  assur- 
ance, or  by  any  way,  means,  or 
device,  contract,  or  agree  to  te^ 
ceive  or  have  any  money,  foei 
Sec  Sec.  directly  or  indirectly,  for 
any  interest,  solicitation,  petitkM), 
request,  recommendation,  or  oegCK 
tiation  whatever,  made  or  to  bs 
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promise,  agreement,  covenant,  bond,  or  any  assurance,  to 
receive,  or  have,  any  money,  fee,  reward,  or  other  profit, 
directly  or  indirectly,  for  any  office,  or  for  the  deputation 
of  any  office  of  public  trust,  such  person  so  taking  any 
promise,  &c.  shall  not  only  lose  and  forfeit  all  his  right, 
interest,  and  estate,  which  he  should  then  hare,  of,  in  or 
to  the  said  office,  but  also  that  every  person  that  should 


ISM. 
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made,  or  pretended  to  be  made, 
or  under  any  pretence  of  making 
or  causing  or  procuring  to  be 
made  any  interest,  solicitation ,  pe- 
tittoiii  request,  recommendation 
or  negotiation,  in  or  atxKit  or  in 
any  wise  touching,  concerning, 
or  relating  to  any  nomination,  ap- 
pointment, or  deputation  to  or  re- 
alf  nation  of  any  such  office,  com- 
mission, place,  or  employment  as 
aforesaid,  or  under  any  pretence 
for  using  or  having  used  any  in* 
terest,  solicitation,  petition,  re** 
quest,  recommendation,  or  nego- 
tiation in  or  about  any  such  uo- 
mination,  appointment,  deputa- 
tion, or  resignation,  or  for  the  ob- 
taining or  having  obtained  the 
coaaent  or  consents,  or  voice  or 
voices  of  any  person  or  persons 
as  aforesaid  to  such  nomination, 
appointment,  deputation  or  re- 
signation ;  and  also  if  any  person 
or  persona  shall  give  or  pay  or 
cause  or  procure  to  be  given  or 
paid  any  money,  fee,  &c.  &c.  or 
make  or  cause  or  procure  to  be 
made  any  promise,  agreement, 
covenant,  contract,  bond  or  as- 
surance,  or  by  any  way,  means, 
or  device,  contract,  or  agree,  or 
give  or  pay,  or  cause  or  procure 
to  be  given  or  paid .  any  money, 
fee^  &c.  &c.  for  any  solicitation, 
petition,    request,    recommenda- 


tion,  or  u^^tiation  whatever, 
made  or  to  be  made,  that  shall  in 
any  wise  touch,  concern,  or  re- 
late to  any  nomination,  appoint- 
ment, or  deputation  to  or  resigna- 
tion  of  any  such  office,  commis- 
sion, place,  or  employment  as 
aforesaid,  or  for  the  obtaining  or 
having  obtained,  directly  or  indi- 
rectly, the  consent  or  consents,  or 
voice  or  voices  of  any  pereon  or 
persons  as  aforesaid  to  any  such 
nomination,  appoiutmcnt,  depu. 
tatioM,  or  resignation;  and  also 
if  any  person  or  persons  shall,  for 
or  in  expectation  of  gain,  fee,  &c. 
&c.  solicit,  recommend,  or  nego- 
tiate in  any  manner  for  any  per- 
son or  persons  in  any  matter  that 
shall  in  any  wise  touch,  concern, 
or  relate  to  any  such  nomination, 
appointment,  deputation,  or  re- 
aignation  aforesaid,  or  for  the  ob- 
taining directly  or  indirectly,  the 
consent  or  consents  or  voice  or 
voices  of  any  person  or  persons  to 
any.  such  nomination,  appoint- 
ment, or  deputation,  or  resigna- 
tion aforesaid,  then  and  in  every 
such  case,  every  such  penon,  and 
also  every  person  who  shall  wil^ 
fully  and  knowingly  aid,  abet, 
or  assist  such  person  therein, 
shall  be  deemed  and  adjudged 
giiiity  of  a  misdiemeanor. 
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give  or  pay  any  sum,  reward,  or  fee,  or  make  any  promise, 
agreement,  &c«  for  sueh  office,  should,  on  the  same  fee 
and  money  1>eing  paid,  he  immediately  disabted  to  have, 
occupy,  or  enjoy  the  said  office,  &c«  &c. 

Thirdly f  the  negotiation  for  the  contract  as  proved  by^ 
Fletcher  was  clearly  illegal,  as  he  stated  that  he  had  under- 
taken to  pay  the  defendant  00002.  in  ease  the  plaintiff  should 
refuse  to  resign  his  command,  or  the  projected  exchange 
should  not  take  place.    This  was,  at  aH  events,  either  a  sale 
by  exchange,  or  a  contract  for  an  appointment  founded  on 
a  valuable  consideration.    Besides,  the  engagement  was 
prospective,  and  a  person  cannot  agree  to  appoint  to  an 
office  at  a  future  and  indefinite  period ;  but  here  the  par- 
ties stipulated  as  to  the  existing  and  future  commands  of 
both  vessels.     It  was  highly  improper  for  the  plaintiff  to 
resign  his  command ;  and  more  particularly  so,  to  enter 
into  an  engagement  to  be  re-appointed  after  the  death  of 
Mills;  and  the  defendant,  if  he  were  bound  by  the  terms 
of  the  agreement,  would  be  compelled  to  re-appoint  the 
plaintiff,  although  he  might  be  altogether  unfit  to  be  again 
trusted  with  the  command ;  and  although,  as  in  this  case,  he 
had  committed  an  act  of  bankruptcy,  and  might  not  have  ob- 
tained his  certificate*    As  to  the  stipulation  in  the  agree- 
ment, that  it  should  only  be  carried  into  effect,  provided  the 
consent  of  the  Company  could  be  obtained,  it  is  wholly  im- 
material, as  such  consent  applied  only  to  the  then  actual 
exchange,  and  not  to  the  re-appointment  after  the  death 
or  resignation  of  Mills;  and  if  the  contract  for  the  ex- 
change were  illegal  in  the  first  instance,  the  consent  of 
the  Company  could  not  render  it  valid,  and  they  were  not 
made  acquainted  with  the  terms  on  which  the  exchange 
was  to  take  place  at  the  time  their  assent  or  approbatioli 
was  asked.     Fletcher  negotiated  the  whole  of  the  trans- 
action between  the  parties;  and  the  promise  by  him  to  pay 
the  defendant  2000/.,  although  he  stated  that  it  was  un- 
known to  the  plaintiff,  must  be  considered  as  made  by 
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the  plaintiff  himself;  and  if  so,  it  avoids  the  whole  trans-       vi^w- 
action,  as  a  principal  cannot  enforce  a  contract  made  by    Richardsom 

Vm 

his  agent,  if  it  turn  out  to  be  founded  on  an  illegal  consi-      Mxllibb. 
deration.     So,  if  an  agent  be  employed  to  obtain  an  ap- 
pointment, and.  he  procures  it  by  fraud,  the  principal  can- 
not take  advantage  of  any  agreement  such  agent  may  have 
entered  into  for  the  purpose  of  securing  the  appointment. 

FaurMy^  the  book  containing  a  list  of  the  passengers, 
and  deposited  at  the  India  House,  was  not  admissible  in 
evidence  as  against  the  defendant,  although  it  was  kept 
there  pursuant  to  the  terms  of  the  statute  53  Geo*  3,  c. 
155,  as  it  was  not  in  the  nature  of  a  public  document,  so 
as  to  make  it  evidence  against  third  parties*  The  statute 
was  passed  when  the  trade  to  India  was  thrown  open ;  and 
although  the  book  was  produced  for  the  purpose  of  shew- 
ing the  supposed  profits  of  a  voyage,  yet  it  only  con- 
tained the  number  and  description  of  passengers  who  went 
out  in  the  Minerva,  and  not  the  sums  or  price  paid  for 
their  passage  money ;  and  there  might  have  been  no  pas- 
sengers on  the  homeward  voyage,  and  if  so,  the  profits  to~ 
be  derived  by  the  captain  were  indefinite  and  uncertain. 
It  was  in  the  na^re  of  a  voucher  to  the  Company  for  the 
conduct  of  one  of  their  servants;  and  when  that  purpose 
was  satisfied,  it  could  be  of  no  further  use ;  and,  therefore, 
it  cannot  be  considered  as  a  pubUc  paper  or  document 
to  which  the  general  rules  of  evidence  will  apply. 

Lastly  9  as  to  damages.  The  Jury  were  improperly  direct- 
ed as  to  their  being  at  liberty  to  give  damages  for  the  two 
voyages  remaining  to  be  performed  after  the  death  otMUls, 
as  they  ought  to  have  been  confined  to  that  which  was  then 
in  progress,  and  they  could  not  be  required  to  take  any  con- 
tingencies into  account.  There  was  no  evidence  to  shew 
that  the  plaintiff  had  lost  more  than  one  voyage,  and  yet  a 
sum  was  given  equivalent  to  the  profits  of  both.  The  profits 
to  be  derived  from  the  last  were  altogether  conjectural,  and 
the  plaintiff  should  have  postponed  his  action  until  it  had 
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been  performed.  It  is  the  duty  of  the  owners  to  present 
a  fit  and  competent  person  as  commander  to  the  Com- 
pany,  and  their  assent  depends  on  his  being  duly  quali- 
fied; and  according  to  the  regulations  of  the  Company, 
there  must  be  a  new  charter  and  appointment  on  each 
voyage^  as  well  as  a  fresh  agreement  by  the  owners  to  ap- 
point. Here,  howerer ,  the  plaintiff  might  have  been  inca- 
pacitated from  taking  the  command  on  the  last  voyage  from 
illness  or  death,  or  the  ship  might  have  been  lost  or  wreck- 
ed, or  received  a  damage  which  might  unfit  her  for  another 
voyage.  Besides,  there  was  a  legal  objection  to  the  plain- 
tifTs  re-appointment,  and  of  which  the  defendant  might 
avail  himself,  as  the  former  had  become  bankrupt;  and  al- 
though he  might  have  obtained  his  certificate)  yet  a  second 
bankruptcy  might  haveintervened  before  the  commence- 
ment of  the  last  voyage*  At  all  events,  he  stood  in  a  dif- 
ferent situation  from  a  person  who  might  speculate  largely 
on  his  own  account ;  and  there  should  be,  at  least,  an  im- 
plieit  confidence  between  the  owners  and  their  command- 
er, which  must  necessarUy  be  weakened  by  bankruptcy  or 
insolvency; — and  as  the  action  waa  founded  on  a  contract 
to  be  executed  in  future,  and  the  last  voyage  rested  en- 
tirely  in  contingency,  it  may  be  assimilated  to  the  case  of 
a  promissory  note  payable  by  instalments,  where,  if  de- 
fiiult  be  made  in  the  first,  the  plaintiff  is  not  entitled  to 
sue  for  the  whole,  but  can  only  take  a  verdict  for  the  in<- 
stalment  due  at  the  time  of  commencing  the  action,  .and  it 
is  not  like  a  bond  where  a  single  breach  would  create  a 
forfeiture  of  the  penalty.  And  in  Cooke  v.  Whorwood(a), 
it  was  decided,  that  if  money  is  awarded  to  be  paid  atdif* 
fi»?ent  times,  the  party  to  whom  it  is  payable  can  recover 
such  sum  only  as  was  due  at  the  time  of  bringing  the  ac* 
tion,  and  that  when  another  sum  awarded  should  become 
duej  he  might  commence  a  new  action  for  that  also*  and 

(«)  2  Wins.  Sauad.  3^. 


IN  TUB  FIFTH  TEAR  OP  GBO«  lY.  459 

BOftoties  quoHes.    If  so^  the  plaintiff  was  premature  in       ^1884*^ 
bringing  his  action  till  both  the  remaining  voyages  had    Ricrardbok 
been  completed ;  and  he  can,  consequently,  be  entitled  to      mbl&ish. 
recover  damages  for  one  only,  i>iz.  that  which  was  in  pro- 
gress after  the  death  of  Mitts;  and  more  especially  so,  as 
the  last  rested  entirely  in  contingency  at  the  time  of  the 
commencement  of  the  action. 

Lord  Chief  Justice  Best* — The  questions  which  we  are 
called  on  to  decide  in  this  case,  are  five,  and  may  be  thus 
disposed  of:  Firsts  whether  the  Jury  have  been  improperly 
directed,  as  to  the  damages.  Secondly ^  whether  evidence 
has  been  received,  which  ought  tov.have  been  excluded* 
Thirdly^  whether  the  contract  as  it  appeared  on  the  evi- 
dence given  at  the  trial  was  illegal.  (These  have  been 
raised  in  support  of  die  rule  for  a  new  trial).  Fourthly ^ 
whether  the  contract  as  set  out  on  the  record  appears  to 
be  without  consideration ;  and  Lcuily,  whether,  if  it  contain 
a  consideration,  it  is  illegal  and  void  ?  The  two  latter  points 
have  been  insisted  on  as  a  ground  to  arrest  the  judgment. 

I  will  as  shortly  as  possible  address  myself  to  every 
one  of  these  objections.  I  agree,  that  if  my  Lord  Gfi/* 
/ord  was  not  warranted  in  telling  the  Jury  that  they 
mij^t  take  into  their  consideration  what  might  be  lost  by 
the  last  voyage,  and  of  which  the  plaintiff  was  deprived, 
the  verdict  ought  not  to  stand,  because  we  are  bound  to 
infer  that  the  Jury  acted  under  that  direction;  and  that 
part  of  the  damages  whidi  have  been  given,  (although, 
firom  the  nature  of  the  evidence,  we  cannot  see  they 
have  given  damages  for  the  second  or  last  voyage),  yet, 
as  they  might  have  been  given  for  such  a  voyage,  it 
would  be  a  groimd  for  a  new  trial.  It  seems,  however,  to 
be  clear  that  the  Jury  took  more  than  one  voyage  into 
dieir  consideration;  the  profits  of  which  were,  according 
to  the  evidence  of  one  witness,  6000/.,  of  another,  7000/., 
and  of  another,  8000/.  And  if  the  Jury  had  givoi  7S001. 
for  one  which  had  not  been  performed,  it  clearly  would  have 
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^y^^.  been  an  unjust  verdict.  But  it  appears  to  me  that  the 
Richardson  Jury  have  taken  a  correct  line;  they  might  have  said,  as  it 
Mbllish.  appears  from  the  evidence,  that  as  the  profits  of  one  voyage 
are  from  6000/L  to  8000^.  we  will  take  some  middle  course, 
and  not  give  the  plaintiff  the  whole  of  that  sum,  as  there 
are  a  number  of  contingencies,  which  might  prevent  him 
from  ever  being  entitled  to  it,  and  we  will  therefore  give 
him  one  half.  Whether  that  was  a  safe  line  to  go  by,  I 
do  not  know ;  but  had  I  been  in  the  situation  of  the  Jury, 
I  do  not  think  I  could  have  found  a  better.  That  brings 
me  back  to  the  question,  whether  Lord  Gifford  was  war* 
ranted  in  telling  the  Jury,  that  they  might  take  the'secondj 
or  last  voyage,  into  thi^ir  consideration^  or  was  he  bound 
to  say,  '*  all  that  you  can  take  into  consideration  in  esti- 
mating the  damages,  is  the  loss  of  one  voyage.^  The 
argument  that  has  been  pressed  on  us,  is,  that  they  could 
only  take  one  voyage  into  consideration;  and  there  is  a 
great  deal  of  speciousness  in  it,  for  the  plaintiff  could  only 
be  appointed  for  one  voyage,  as  the  appointment  of  a 
captain  or  commander  is  renewed  every  voyage.  But 
although  that  is  the  case,  may  not  parties  look  to  that 
which  is  the  practice  of  the  East  India  Company  ?  viz,  that 
although  they  renew  the  appointment,  they  renew  it  in  the 
same  person,  and  who  is  consequently  entitled  to  continue 
for  the  whole.  If  that  practice  be  legal,  the  plaintiff  might 

• 

say  to  the  defendant,  "  if  you  had  appointed  me  for  the  first 
voyage,  I  should  have  continued  for  the  second;  you  have 
not  only  deprived  me  of  the  profits  I  should  have  madm 
on  the  first  voyage,  but  on  the  second  also.  It  requires 
no  legal  understanding  to  decide  this;  common  sense  says, 
that  a  party  is  not  to  be  paid  for  consequences  which 
might  not  turn  up  in  his  favour,  but  the  plaintiff  is  entitled 
to  have  a  compensation  for  being  deprived  of  that  which 
almost  amounts  to  a  certainty,  in  cases  of  this  description.  I 
am  therefore  of  opinion  that  Lord  Gifford  was  strictly 
warranted  in  telling  the  Jury,  that  '^  they  might  take  into 
their  consideration,  that  the  plaintiff,  by  the  breach  of  this 
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agreement,  had  been  not  only  prevented  from  going  the  .  jS^^. 
Toyage  succeeding  the  death  of  MiUs,  but  in  all  probability  Richardson 
prevented  from  going  the  last  also ;  and  therefore,  in  mak-  Melluh. 
ing  up  their  minds  on  the  damages,  they  might  have  taken 
into  their  consicieration,  that  which  he  might  have  lost  from 
the  second  or  last  voyage."  If  his  Lordship  had  not  told 
them  so,  a  new  trial  ought  to  be  granted,  for  he  would  not 
have  presented  the  case  to  them  in  a  manner  that  would  have 
enabled  th^  plaintiff  to  recover  all  that  he  was  in  justice  enti- 
tled to  demand.  But  this  case  has  been  likened  to  the  case 
of  stipulated  payments  at  different  times ;  there,  undoubted- 
ly, a  new  cause  of  action  arises,  but  here  the  cause  of  action 
is  complete,  for  the  whole  has  but  one  neck,  and  that  neck 
was  cut  off  by  one  act  of  the  defendant,  which  entitled 
the  plaintiff  to  maintain  this  action.  It  would  be  most 
mischievous,  and  increasing  litigation,  to  say,  that  the  agree- 
ment could  be  severed,  and  that  the  defendant  might  tell 
the  plaintiff,  '^  you  shall  not  have  all  you  are  entitled  to 
in  your  first  action,  but  you  shall  be  driven  to  bring  a 
second,  a  third,  or  a  fourth." 

I  come  now  to  the  next  question  with  respect  to  the  ad- 
missibility of  evidence.  For  the  purpose  of  proving  the 
damages  the  plaintiff  had  sustained,  a  list  was  put  in,  re-, 
turned  by  the  captain  under  the  authority  of  the  statute 
53  Geo.  3,  c.  155,  ss.  15,  16;  and  it  has  been  strenuous- 
ly contended  that  that  paper  was  not  evidence  against 
third  parties.  But  I  am  decidedly  of  opinion  that  there 
is  no  foundation  for  that  objection.  It  is  a  public  paper, 
made  out  by  a  public  officer,  who  is  under  a  responsibUity 
to  make  it  out  accurately  (a).  And  that  being  the  case,  it  is 
admissible  in  evidence  on  the  same  principle  as  the  sailing 
instructions,  the  list  of  convoy,  or  the  list  of  the  crew  of  a 
ship  are  receivable.  It  may  be  said,  however, '  that  those 
are  papers  which  come  from  government  offices.  But  the 
books  of  the  Bank  of  England  have  been  made  evidence. 

(a)  See  Jokman  v.  Ward,  6  Esp.  N>  P.  C.  48. 
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>£^^.  All  documents  are  evidence  that  are  considered  as  public 
RicHAEosoif  papersi  and  made  out  by  persons  who  have  a  duty  to  the 
ifBLLUH.  public  to  perform,  and  whose  duty  it  is  to  make  them  out 
faidiAiIly  and  accurately.  On  account  of  that  duty  and 
responsibility^  credit  is  given  to  them.  The  paper  in 
question  is  of  as  high  authority  as  any  of  those  to  which 
I  have  referred,  nay,  higher  than  the  books  of  the  Bank 
of  England,  or  those  at  Lloyd's,  or  the  lists  of  convoy 
which  have  hitherto  been  received  as  evidence  (a).  The 
captain  was  ordered  by  the  15th  section  of  the  statute,  to 
whi<*h  we  have  been  referred,  to  make  out  the  paper  or 
list  in  question  upon  oath,  which  oath  an  officer  of  the 
customs  is  authorised  to  administer ;  and  for  what  pur- 
pose? for  the  purpose  of  enabling  the  Easi  India  Com* 
pany,  (who,  although  subjects  in  England,  are  great  so* 
vereigns  in  India),  to  know  what  description  of  perscms, 
and  with  what  sort  of  arms  these  persons  are  going  to 
their  settlements  in  India,  die  administration  of  the  af- 
£Burs  of  which  is  committed  and  subjected  to  them.  If  these 
are  not  public  papers  made  with  a  view  to  great  prindples 
of  public  policy,  I  am  at  a  loss  to  know  what  are  public 
papers;  if  so,  credit  must  be  given  to  aU  papers  so  made; 
and,  consequently,  I  think  that  the  papers  in  questacn 
were  most  properly  received  in  evidence. 

This  brings  me  to  the  third  question,  whether  there  is 
any  illegality  in  the  transaction.  I  agree,  that  if  the  de« 
fendant  has  clearly  and  satisfimtorily  made  out  by  evi* 
d^ice,  a  fraud  in  this  case,  or  if  it  appears  on  the  record 
that  this  is  a  corrupt  agreement,  or  that  it  is  manifestly  in 
contravention  of  puUic  policy,  whatever  we  may  say  as  to 
the  raising  this  objection,  it  must  of  course  prevail.  Giving 
the  fullest  effect  to  the  able  argument  adduced  £ot  hiniy 
I  am  of  opinion  that  he  has  made  out  neitiher ;  for  when  we 
come  to  consider  the  record,  ^ere  does  not  appear  to  be 
the  least  pvetenoe  ibr  the  objection.    It  is  said,  however, 

t 

{a)  See  PbaUpps  on  Evidence,  5th  fidit  Vol  f .  psge  413. 
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that  it  is  a  fraud  on  the  East  India  Company^  and  on  .j^^ 
the  co-owners.  It  cannot  be  a  fraud  on  the  Companyy  for  KicBARDflON 
they  were  apprised  of  the  whole  of  the  transaction :  They  Hellish. 
knew  that  both  the  plaintiff  and  Mr.  MiUs  were  captains 
or  commanders  x)f  ships,  and  they  knew  that  the  whole 
effect  of  this  contract,  (as  far  as  we  have  any  evidence  of 
it  on  which  the  Jury  hate  acted),  was  to  exchange  the 
command  of  one  ship  for  the  command  of  another;  or  to 
remove  the  captain  of  the  one  and  substitute  the  other  in 
his  place.  Is  there  then  any  thing  on  the  face  of  this 
transaction,  that  is  corrupt,  illegal^  or  impolitic?  For  any 
thing  that  appears,  (exception  only  being  made  to  the  tes- 
timony o(  Fletcher),  this  might  have  been  done  with  the 
purest  regard  to  the  service;  and  the  plaintiff  might  have 
been  thought  more  fit  to  command  on  the  one  voyage,  and 
Milb  on  the  other.  On  such  grounds,  we  are  not  to  pre- 
sume corruption:  corruption  is  to  be  made  out;  for  fraud 
must  be  proved,  and  not  presumed;  and  I  see  nothing  in 
the  whole  of  this  transaction,  but  what  is  perfectly  con- 
sistent with  the  view  I  have  taken  of  it ;  m.  the  removal 
of  one  captain  from  the  command  of  one  ship  to  that  of 
another,  and  for  both  of  which  he  was  equally  competent. 
We  have  heard  much  of  l^is  being  in  contravention  of 
public  policy^  and  that  on  that  ground ,  the  consideration  for 
the  agreement  cannot  be  supported.  But  I  am  not  much 
disposed  to  yield  to  arguments  of  public  policy.  Indeed,  it 
appears  to  me,  that  the  Courts  have  gone  much  further  fSian 
they  were  warranted  in  doing  in  questions  of  policy,  and 
Judges  have  sometimes  taken  on  themselves  to  decide  doubt- 
ful questions  of  policy,  and  they  are  always  in  danger  of  so 
doing,  because  Courts  of  Law  look  only  at  the  particular 
case,  and  have  not  the  means  of  bringing  before  them  all 
those  considerations  which  ought  to  enter  into  the  judg- 
ment of  those  who  decide  on  questions  of  policy.  It  is 
theirefore  not  a  doubtful  matter  of  pohcy  that  will  decide 
diis  question,  or  that  will  prevent  the  i^aintiff  from  reco- 
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veiing.    At  the  same  time  it  must  be  admitted,  that  if  the 
transaction  in  question  be  shewn  to  be  in  direct  contra- 
vention of  public  policy  9  the  plaintiff  cannot  succeed;  but 
it  must  be  unquestionable,  there  must  be  no  doubt;  and  on 
looking  at  all  the  facts  of  this  case,  I  can  see  nothing  on  the 
score  of  policy,  that  prevents  the  plaintiff  from  recovering 
in  this  action. — With  respect  to  the  testimony  o{  Fletcher, 
he  stated  a  contract  between  himself  and  the  defendant,  on 
which  they  might  both  be  indicted  for  a  conspiracy.    But 
the  question  is,  does  that  corruption  extend  itself  to  the 
plaintiff?  There  is  no  evidence  that  it  does.  On  the  contrary, 
Fletcher^ 8  evidence  distinctly  was,  that  the  plaintiff  did  not 
know  it.  It  has  been  said  however,  (and  a  reference  has  been 
made  to  another  subject,  to  which  I  admit  there  is  a  fair  analo- 
gy), that  although  the  plaintiff  did  not  know  it,  yet  that  if 
his  agent  make  a  corrupt  contract,  the  principal  must  answer 
for  it  as  well  as  for  all  the  consequences.  It  is  not  necessary 
now  to  decide  that  point,  but  I  am  fully  aware,  that  if  an 
agent  promises,  the  principal  is  liable.     There  is  a  great 
deal  of  weight  in  the  analogy,  but  my  answer  to  that  ob- 
jection is,  that  that  point  was  never  raised  at  nisi  prius, 
and  if  it  were  not,  no  advantage  can  be  taken  of  it  here. 
Lord  Gifford  should  there  have  been  desired  to  tell  the 
Jury,  '*  Remember,  that  though  corruption  is  not  brought 
home  to  the  principal,  if  it  is  brought  home  to  the  agent, 
it  will  be   Buf&cient."      To   that  point  the  attention  of 
the  Jury  was  not  called,  nor  was  it  so  left  to  them.  There- 
fore, in  such  a  case  as  this,  where  justice  is  all  on  one  side, 
we  will  not  grant  a  new  trial  for  the  purpose  of  giving  to 
the  defendant  an  opportunity  of  raising  that  objecti<ni. 

With  respect  to  the  remaining  objections  in  arrest  of 
judgment,  I  think  there  is  no  foundation  for  either  of  them; 
and  although  much  confidence  has  been  expressed,  and 
may  still  continue,  yet,  it  must  be  considered  that  our  de- 
cision is  but  a  passport  to  a  higher;  and  that,  if  we  have 
taken  a  wrong  view  of  the  case  in  this  respect,  our  judg- 
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ment  is  liable  to  correction. — Firsts  it  has  been  said,  that       .  j^f^> 
no  consideration  appears  on  the  record;  but  I  am  of  opin-    Richardson 
ion  that  there  would  scarcely  have  been  ground  for  the      Mblluh. 
objection^  even  if  the  declaration  had  been  specially  de- 
murred to ;  but|  at  all  events,  there  is  suflScient  on  the 
face  of  the  declaration  to  raise  a  presumption  of  considera- 
tion after  verdict.     It  is  there  stated,  that  it  was  mutually 
agreed  between  the  plaintiff  and  defendant,  that  provided 
the  latter  should  purchase  the  East  India  ship  Minerva^ 
of  which  the  plaintiff  was  the  then  commander,  and  pro- 
vided the  consent  of  the  Directors  of  the  East  India  Com- 
pany could  be  obtained,  &c. — Is  not  the  purchase  of  the  ship 
a  sufficient  consideration?    It  is  not  necessary  that  there 
shodld  be  a  consideration  of  value  to  one  of  the  contracting 
parties,  it  is  sufficient  if  it  be  a  detrim^t  to  the  other. 

We  have  been  referred  to  a  ca^e  in  RoUes  Abridgment^ 
and  which  was  most  accurately  stated.  And  in  Viner's 
Abridgment  {a),  it  is  translated  in  the  following  words, 
namely y  that  *'  if  A,  leases  lands  to  B.  at  will,  and  A.^  in 
consideration  that  B.  will  surrender  to  him  the  said  estate 
at  will,  promises  to  B.  that  he  will  provide  a  parsonage  for 
J.  S.,  this  is  no  good  consideration,"  and  for  this  plain  rea- 
SOU)  because  we  can  always  take  notice  of  the  extent  of  the 
interest  of  a  tenant  at  will,  we  know  that  it  is  determin- 
able at  a  word :  the  breath  of  the  landlord  annihilates  such 
a  tenancy  in  a  moment.  An  agreement  to  hold,  when  the  * 
landlord  might  say,  you  shall  not  hold  an  instant  longer, 
is  HO  consideration.  But  tEe  compiler  of  Finer  goes  on 
to  state,  that  "  if  th»e  had  been  a  controversy  between  A. 
and  J3.,  whether  it  was  a  lease  at  wiU,  or  for  years;  and, 
thereupon,  the  asswnpsU  had  been  made  as  before,  this 
had  been  a  good  consideration.*'  If,  therefore^  there  had 
been  any  doubt  of  the  tenancy  at  will,  or  whether  the  ten- 
ant had  a  right  to  hold  or  not,  the  consideration  would 

(a)  VoL  I.  p.  309,  Tit.  Actions  (of  AMumprit),  (U). 

VOL.  IX.  H  H 
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-2^^  ^^^^  ^^^^  gopd.  That  appears  to  me  to  answer  the  ob- 
fticBAROflov  .  jection^  for  when  a  party  takes  as  tenant  at  will,  the  law 
Mbllmb.  takes  notice  of  what  his  interest  is«  But  we  cannot  take 
notice  of  the  nature  of  the  interest  of  a  captain  of  an  Edtt 
India  ship.  We  cannot  know  that  there  might  not  be 
covenants  which  would  secure  him  a  possessiofi  of  her  for 
a  great  length  of  time,  or  that  he  could  be  turned  out  by 
^e  Company  without  his  own  consent.  And  we  are  war- 
ranted in  presuming,  after  verdict,  that  the  captain  might 
have  a  right  to  retain  the  command  for  more  than  one 
voyage.  And  Evans's  case  (a)  is  an  authority  to  shew, 
that  the  Court  has  presumed  a  great  deal  more  after  ver* 
diet,  and  which  is  thus  reported :  In  an  action  upon  the 
case,  "  whereas  the  plaintiff  pretended  title  to  certain 
goods  in  the  custody  of  one  Susan  Pricket,  and  claimed 
them  to  beiiis  own,  intending  to  remove  them;  the  defend- 
ant in  consideration  that  he  would  suffer  them  to  conti- 
nue there,  assumed  to  see  them  forthcoming,  and  that 
they  should  not  be  embezzled^  but  safely  kept  to  the  use 
of  the  plaintiff,  and  shews,  that  afterwards  the  goods  were 
eloigned,  &c.  Upon  nan  assumpsit  and  verdict  for  the  plain- 
tiff, it  was  moved  to  stay  judgment,  that  it  did  not  appear 
that  the  property  of  these  goods  was  in  the  plaintiff,  for  it 
was  alleged  only  that  he  pretended  to  them,  and  claimed 
them  to  be  his  own ;  sed  non  allocatur,  for  the  declaraticm 
is  ftill  enough ;  at  least,  it  must  be  intended  he  proved 
they  were  his  own,  or  the  Jury  would  not  have  found  for 
him.*'  May  We  not  therefore  presume,  (aflier  verdict), 
that  the  captain  had  a  right  to  hold  the  ship  as  against  the 
defendant?  The  case  cited  appears  to-me  to  be  fiu*  stronger, 
aa  although  the  plaintiff  only  pretended  title  to  the  goods, 
yet  the  Court  presumed  that  they  were  his  own.  Here,  how- 
ever, there  is  abundant  consideration  stated  on  the  record^ 
or,  at  all  events,  there  is  sufficient  for  the  Court  to  presume 
it  after  verdict. 

(«)1  Vfnt.2ll. 
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It  has  been  said,  however,  that  if  there  be  any  consi-       ^j^^, 
deration  it  is  illegal.     Now  we  must  look  at  the  whole  of    richardihmi 
the  record^  and  see  if  it  be  so  or  not.    It  ^appears  that      MttLusH. 
the  defendant  was  the  sole  owner  of  the  Marquis  of  Ely; 
and,  therefore,  he  could  commit  no  fraud  on  the  co-owners^ 
nor  could  he  commit  a  fraud  on  the  East  India  Com- 
pany with  respect  to  the  Minerva^  as  it  appears  that 
their  attention  was  called  to  the  whole  of  the  transaction. 
Is  there  then  any  fraud  in  the  proceeding?  Sift  it  from 
the  top  to  the  bottom,  and  what  does  it  amount  to  ?   No- 
thing more  than  this,  that  a  person  who  has  the  sole  in- 
terest in  one  ship,  and  is  about  to  procure  an  interest  in 
another,  makes  a- bargain  with  the  captain  of  the  one,  to 
exchange  it  for  another.     Is  there  any  fraud  in  that?    I 
think  not.     I  am  perfectly  aware  of  the  difference  between 
a  legal  and  moral  fraud,  but  I  do  not  even  see  that  there 
is  a  legal  fraud,  nor  is  there  any  thing  against  public  po- 
licy in  this  sort  of  exchange  being  effected.     There  is  no- 
thing corrupt,  nothing  improper  in  it,  and  if  not,  there  b 
no  ground  to  arrest  the  judgment  on  the  score  of  ille- 
gality.    But  we  have  been  referred  to  several  cases,  and 
to  an  act  of  Parliament,  which  act  completely  confirms 
my  view  of  the  case.     I  thought  that  a  contract  of  this 
description  was  not  to  lie  set  aside  on  refined  ideas  of 
fraud;  but  that  there  must  be  that  clear,  broad,  palpable, 
corrupt  proceeding  which  is  spoken  of  in  that  act,  which 
shews  the  utmost  extent  to  which  the  legislature  intended 
to  go,  and  which  we  cannot  exceed.    That  statute,  which 
applies  equally  to  offices  of  the  East  India  Company,  as 
to  offices  under  Government,  enacts,  that  if  there  is  a  sale 
of  any  office,  it  is  void;  and  in  every  section,  it  appears 
that  there  must  be  some  corrupt  pecuniary  consideration. 
I  agree  that  it  is  not  necessary  that  the  party  should  get 
money  by  it  directly,  if  it  be  done  indirectly  or  circuitously, 
if  by  the  interest  made,  the  pecuniary  advantage  can  be  got 
at^  that  will  do.     But  the  legislature  never  meant  to  carry 
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iae4>  this  doctrine  of  corruption  further.  That  is  quite  clear 
RicHAEosoN  from  the  words  they  have  used,  for  the  word  is  **  money" 
Mbllish.  ^^^  ^^^  terms^relating  to  money  are  used  in  every  section, 
with  that  eii:tent  of  phraseology  which  embraces  every 
case,  (whatever  artifice  is  used),  where  the  basis  of  the 
transaction  is  corruption  between  the  parties.  That  is 
the  species  of  corruption  which  the  act  has  described. 
That  gives  us  the  rule,  and  beyond  that  we  are  not  war- 
ranted in  going;  for  if  the  legislature  had  thought  that 
every  bargain  of  this  description  was  to  be  prevented, 
they  would  not  have  said,  you  are  to  consider  if  there  is  a 
mere  pecuniary  consideration,  or  of  the  nature  of  a  pecu- 
niary consideration  sufficient  to  avoid  the  bargain;  but 
they  would  have  gone  on  to  say,  there  shall  be  no  bargain, 
no  tying  up  the  hands  of  those  who  have  to  do  with  the 
appointment  to  the  command  of  East  Ifidia  ships,  all  those 
appointments  shall  be  made  without  bias,  the  party  shall 
come  uninfluenced,  and  not  restrict  himself  from  appointing 
again  as  soon  as  the  voyage  is  performed.  It  is  quite  clear 
that  the  legislature  would  have  used  words  of  that  nature, 
if  they  had  intended  it.  They  knew  how  impossible  it  was 
to  regulate  transactions  by  such  visionary  notions  or  sub- 
terfuges as  these.  They,  therefore,  confined  it  to  pecu- 
niary advantage,  or  something  in  the  nature  of  it,  or  to  be 
derived  from  it.  And  that  does  not  appear  on  the  face  of 
the  record,  and  it  was  not  proved  that  the  plaintiff  ever 
derived  any  pecuniary  advantage  or  profit  in  the  nature  of 
such  pecuniary  advantage.  The  statute,  therefore,  in- 
stead of  being  an  authority  in  favour  of  the  defendant,  is 
an  authority  against  him.  We  have  also  been  referred  to 
several  cases,  but  it  is  unnecessary  to  comment  on  them, 
as  they  only  proved  that  to  which  the  Court  acceded  at  the 
time  they  were  cit^d.  I  have  never  doubted  that  it  is  an 
offence  at  common  law  to  sell  offices;  and  that  if  a  man 
does  sell  an  office,  he  cannot  maintain  an  action  growing 
out  of  such  a  contract.  That  is  all  that  has  been  decided 
in  any  one  of  the  cases  cited.     In  Bhchford  v.  Prestant 
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there  was  a  direct  sale ;  but  in  Card  v.  Hope^  the  sale  was  .J^^. 
not  direct;  and  it  is  distinguishable  from  Blackford  v.  Ricbardsok 
Preston  in  that  respect.  But  it  was  decided  on  the  prin-  Mellisr. 
ciple  of  the  latter  case ;  because,  in  Card  v.  Hope,  although 
there  was  not  a  direct  sale,  there  was  an  indirect  sale  of 
the  appointment.  It  was  said  to  the  plaintiff,  '*  If  you 
will  buy  these  shares,  you  shall  be  the  captain.**  It  will 
occur  to  every  man,  that  if  the  shares  were  sold  under  such 
circumstances,  something  was  added  to  the  price  of  the 
shares:  it  was  a  colourable  sale  of  the  command  of  a  ship. 
This  was  the  opinion  of  the  Court;  and  although  there 
are  certain  expressions  used  by  my  Lord  Chief  Justice 
Abbott,  which  seem  to  bear  on  the  present  case,  yet  the 
expressions  of  every  Judge  must  be  taken  with  reference 
to  the  particular  case  on  which  he  decides,  otherwise  the 
law  will  get  into  extreme  confusion.  That  is  what  we  are 
to  look  at  in  all  cases.  The  mode  iti  which  it  is  argued  by 
the  Judge  is  not  the  thing  to  be  looked  at ;  it  is  the  prin- 
ciple which  is  decided.  And  if  I  could  have  imagined  that 
it  could  have  been  extended  to  such  a  case  as  this,  I  would 
have  protested  against  it,  although  I  could  not  have  pre- 
vented the  decision;  for  I  should  have  seen  the  injustice 
and  confusion  to  which  such  a  doctrine  would  have  been 
liable  to  be  extended.  And  I  am  fully  satisfied,  that  not 
one  of  the  learned  Judges  who  decided  that  case,  ever  con- 
ceived that  its  authority  could  be  pressed  to  the  extent  to 
which  it  has  been  now  carried.  All  that  was  decided  in 
that  case  was  before  decided  in  Blackford  v.  PrestoUfWith 
the  exception  that,  in  the  latter  case,  the  sale  was  direct, 
and  in  Card  v.  Hope  it  was  indirect;  and  all  that  the  Court 
decided  in  both  those  cases  is,  that  that  species  of  sale  is 
void  in  point  of  law.  For  the  reasons  I  have  given,  (although 
I  fear  there  are  many  points  which  I  have  not  noticed),  I  am 
decidedly  of  opinion,  that  the  rule  for  a  new  trial,  as  well 
as  in  arrest  of  judgment,  must  be  discharged. 

Mr.  Justice  Park. — There  are  in  effect  two  rules  before 
the  Court  in  this  case ;  the  one  for  a  new  trial,  and  the 
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-j^^  otber  in  arrest  of  judgment;  and  although  they  may  be 
Richardson  embodied  in  one,  as  far  as  regards  the  points  before  us,  i 
Hellish^  am  clearly  of  opinion,  that  none  of  the  grounds  taken  for 
a  new  trial  can  prevail. — The  main  point  for  the  considera^ 
tion  of  thfe  Jury  was,  whether  the  agreement  in  question 
had  been  delivered  up  to  the  defendant  absolutely ,  or  con- 
ditionally; and  they  came  to  the  conclusion,  that  it  was 
given  to  him  for  safe  custody  only*  That  alone  was  na 
ground  for  a  new  trial,  as  it  depended  on  contradictory 
tCBtimotiy,  and  was  a  question  which  the  Jury  were  fully 
competent  to  decide.  And^I  do  not  see  that  they  fomed  a 
wrong  or  hasty  judgment,  although  they  stopped  my  Lord 
Gifford  £rom  summing  up  Fletcher's  evidence  to  them; 
and  if  I  had  been  on  the  Jury,  it  is  highly  probable  that  I 
should  have  been  of  the  same  opinion. — One  of  the  objeo* 
tions  which  have  been  taken,  however,  and  which  would 
be  a  good  ground  in  support  of  the  motion  for  a  new  trial, 
was,  that  my  Lord  G^ord  admitted  evidence  which  he 
ought  not  to  have  received,  vi«,  a  list  of  the  passengers; 
which  was  given  in  with  a  view  to  damages. 

Captains'  charges  vary  according  to  the  rank  and  capa- 
city of  those  who  come  on  board  the  ship,  and  the  situa** 
tions  they  hold,  eith^  as  .cabin  or  steerage  passengers* 
The  captains  are  bound  to  give  in  such  lists ;  and  it  is  weQ 
knowUi  that  according  to  the  regulations  of  the  East  India 
Company,  scarcely  a  person  goes  to  the  East  India  setde- 
ments,  whose  death  (if  death  has  taken  place)  is  not  im^^^ 
mediately  recorded  in  the  books  of  the  Company.  Ancl 
every  person  who  has  relations  in  India,  if  he  suspect  that 
any  thing  has  happened  to  them,  by  the  miscarriage,  or 
not  receiving  of  letters,  can  easily  ascertain  whether  hia 
relation  be  dead  or  not,  by  making  an  application  at  the 
India  House.  What  is  it,  then,  that  the  legislature^  in 
passing  the  statute  53  Geo.  3,  had  in  view?  It  imposes  on 
captains  of  ships  trading  to  India,  the  very  regulations 
which  are  the  general  regulations  of  the  Company,  m. 
that  the  captain  shall,  on  each  voyage,  on  oath,  aad  under 
certain  penalties,  see  that  lists  are  transmitted  to  the  India 
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House  of  all  the  passengers  who  go  oiit  in  bis  particular      -j^^- 

ship.    The  words  are,  "  specifying  and  setting  forth  the    R'charmoii 

names,  capacities,  and  descriptions  of  all  persons  on  hoard,      Mbllhb. 

or  who  shall  have  been  on  board  such  ship  or  vessel,  from 

the  time  of  the  sailing  thereof  to  the  time  of  arrival;  and 

all  prms  on  board,  or  which  shall,  during  such  time,  have 

been  on  board  such  ship  or  vessel;  and  the  several  times 

and  jJaces  at  which  such  of  the  said  persons  as  may  have 

died,  or  left  the  said  ship  or  vessel^  shall  have  so  died  or 

left  such  ship  or  vessel,  or  such  of  the  said  arms  as  bavw 

been  disposed  of."    Are  not  these,  then,  as  much  public 

documents  as  the  Custom-house  regulations?    They  are 

transmitted  to  the  Company  for  general  inspection ;   and 

have  become  public  documents,  (as  well  observed  by  my 

Lor4  Chief  Justice),  as  well  as  those  which  are  received 

every  day  at  Guildhall,  in  the  cases  of  the  books  of  the 

Bank  of  Englandy  and  others,  to  which  his  Lordship  most 

properly  referred.     On  that  ground,  therefore,  I  see  no 

objection  to  the  admissibility  of  the  evidence  in  question. 

The  next  point  was,  as  to  the  extent  of  damages.  And 
this  branches  itself  into  various  considerations.  It  has 
been  strenuously  argued,  that  Lord  G^ffbrd  ought  not  to 
have  directed  the  Jury  to  find  damages  for  the  two  voyages. 
Now,  I  am  of  opinion,  that  he  not  only  might,  but  that  he 
was  bound  to  do  so.  Where  is  the  objection  to  a  person^a 
reciting  in  an  agreement,  that  he  has  contracted  with  ano^ 
ther  for  four  voyages?  or,  in  other  terms,  that  he  has  en- 
gaged with  A.  B.f  in  whom  he  has  particular  confidence^ 
to  navigate  his  ship;  and  accordingly  enters  into  an  en* 
gagement  with  him  for  the  four  voyages?  With  respect 
to  the  contingencies  with  which  we  have  been  pressed,  vix* 
the  loss  or  wreck  of  the  ship,  the  death  of  the  captain,  and 
many  other  circumstances  of  a  like  nature,  which,  it  is  said, 
ought  to  have  been  taken  into  consideration  by  the  Jury, 
in  their  estimation  of  the  damages;  if  those  things  had 
happened,  they  might  have  been  a  good  answer,  for  we 
oumot  deal  with  impossibilities  i  and  if  the  defendant  could    . 
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have  shewn  that  either  of  these  things  had  happened,  or 
that  the  plaintiff  had  a  '^  permanent  infirmity i"  as  it  is  call- 
ed in  an  act  of  Parliament^  it  would  have  gone  to  defeat 
or  weaken  the  ground-work  of  the  action  itself.  But  then 
it  has  been  said,  that  the  plaintiff  has  become  a  bankrupt; 
and  it  has  been  asked,  how  could  he  contract  under  that 
disability? — Is  it  to  be  supposed  that  the  Company  would 
allow  such  an  improper  person  as  this  to  go  on  such  a  voy- 
age? To  which  I  answer,  that,  inasmuch  as  the  agree- 
ment contains  this  very  proviso,  *'  if  the  Company  shall 
agree  to  it,"  if  the  defendant  could  have  shewn  that,  on 
account  of  the  Company's  refusal  to  let  the  plaintiff  go,  in 
consequence  of  his  bankruptcy,  he  could  not  comply  with 
his  contract,  he  consequently  dould  not  have  been  entitled 
to  recover.  But  the  defendant  had  no  right  to  defend 
himself  by  saying,  that  the  plaintiff  has  put  it  out  of  his 
power  to  fulfil  his  engagement.  Besides,  the  defendant 
himself  either  stated  that  he  had  sold,  or  was  about  to  sell 
the  ship ;  by  which  he  shewed,  that  he  had  placed  him- 
self in  a  situation  which  rendered  him  unable  to  fulfil  his 
part  of  the  contract.  I  am  therefore  of  opinion,  that, 
upon  that  ground  also,  there  is  no  colour  for  the  objection. 
The  next  point  is  a  matter  in  which  the  question  of  the  il- 
legality of  the  consideration  has  been  introduced.  This  is 
in  arrest  of  judgment.  And  it  has  been  pressed  on  the  Court, 
that  this  is  an  illegal  instrument,  founded  on  a  corruption, 
to  which  the  defendant  himself  is  a  party.  I  agre^  with  my 
Lord  Chief  Justice,  that,  if  that  be  so,  the  defendant  has 
a  right  to  take  advantage  of  it;  for,  "  in  pari  delicto,  po- 
tior est  conditio  defendentis"  But  I  see  no  evidence  to 
affect  the  plaintiff  with  corruption;  on  the  contrary,  there 
was  nothing  to  shew  that  he  knew  that  any  thing  improper 
had  taken  place,  in  the  course  of  the  transaction  between 
the  defendant  and  Fletcher,  Wje  have  been  also  pressed 
with  a  variety  of  cases,  two  only  of  which  appear  to  me  to 
apply ;  and  I  only  refer  to  these  for  general  principles,  and 
not  for  facts;  I  mean  the  late  case  of  Card  v.  Hope  and 
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Blackford  v.  Preston;  and. I  fuUy  concur »  as  far  as  is  lie-  .j^p^. 
cessary,  in  the  judgments  given  in  both.  That  delivered  Richardsok 
by  my  Lord  Chief  Justice  Abbott ^  in  the  case  of  Card  v.  Mellish. 
Hope,  was  most  luminous  and  elaborate;  and  although 
I  concur  with  it,  as  to  the  principle  it  goes  to  establish,  I  am 
by  no  means  prepared  to  agree  with  every  dictum  therein 
contained.  I  am  extremely  cautious  to  lay  down  any  pro- 
position as  to  the  argument  that  has  been  pressed  on  us 
as  to  the  illegality  of  the  consideration  for  the  agreement, 
on  the  ground  of  public  policy ;  but  I  am  quite  satisfied 
that  the  reference  to  general  policy,  by  my  Lord  Chief 
Justice  Abbott,  in  that  case,  was  perhaps  going  further 
than  was  absolutely  necessary.  But  here  there  appears  to 
me  to  be  nothing  to  shew  an  illegality.  I  forbear  now  en- 
tering further  into  the  question  than  to  say,  that  it  strikes 
me,  that  the  mutual  engagements  contained  on  the  face  of 
this  agreement,  declaring  that,  provided  one  party  will  do 
a  certain  thing,  the  other  will  do  another,  is  a  sufficient 
consideration  to  support  the  declaration ;  and  I  cannot  see 
any  thing  corrupt  on  the  face  of  the  agreement,  unless  it 
be  considered  a  wrongful  act  for  a  man  to  appoint  a  re- 
spectable person,  whose  merit  and  abilities  he  knows,  for 
a  prospective  voyage,  or  that  it  amounts  to  such  a  corrup- 
tion as  to  put  an  end  to  the  agreement  altogether.  I  cannot 
go  along  with  that.  On  the  contrary,  I  am  quite  satisfied, 
that  if  a  man  has  an  object  in  view,  whereby  to  promote 
the  interest  either  of  his  relations  or  any  respectable  per- 
son well  skilled  in  the  navigation  of  ships,  he  might  rea- 
sonably be  most  anxious  to  secure  his  services  for  all  the 
voyage»  the  vessel  had  to  perform  under  the  Company,  pro- 
vided they  should  consent;  and  so  f^jir  from  thinking  it 
an  illegal  consideration,  it  seems  to  me  a  most  meritoricois 
one,  and  on  which,  a  sensible,  prudent,  and  judicious  ship- 
owner would  be  extremely  likely  to  act;  and  the  defendant 
expressly  agreed  that  the  plaintiff  should  be  re-instated 
in  the  command,  in  case  of  the  death  or  resignation  of 
MiUt.  For  these  reasons^  I  am  of  opinion  that  this  rule 
ought  to  be  discharged. 


474  CASK!  nf  TRINITY  TERM, 

^IB^  ^  Mr*  Juitice  Burrouoh. — The  main  point  which  has 

RicBARMON    been  insisted  on  at  the  bar,  was  that  part  of  the  motion 
Mkllibr*      which  related  to  the  arrest  of  judgment,  on  which  it  was 
contended,  first,  that  there  was  no  consideration  for  the 
defendant*s  promise  on  the  face  of  the  record;  and  se- 
ccndly,  that  if  there  were,  that  it  is  illegaL    But  the  count 
happens  to  be  so  framed,  as  to  avoid  all  possible  question, 
as  it  states  the  whole  of  the  agreement,  as  it  actually  ex- 
isted, and  then  avers  mutual  promises ;  and  it  is  quite  clear, 
that  there  is  something  to  be  done  on  each  side;   the 
one  is  a  good  and  sufficient  consideration  for  the  other, 
and  the  declaration  has  been  framed  accordingly.    The 
next  point  is,  that  it  is  illegal;  but  there  is  no  apparent  il- 
legality on  the  face  of  the  count.    But  it  has  been  con* 
tended  that  it  is  illegal,  as  involved  with  the  facts  prov- 
ed by  Fletcher  at  the  trial.    But  if  it  be  so,  it  must  be 
either  on  the  ground  that  it  is  against  public  policy,  or 
against  some  particular  law.     I  agree  with^my  Lord  Chief 
Justice,  that  the  argument  as  to  public  policy  must  be 
guarded  with  caution.    It  is  a  very  unruly  horse,  and 
when  once  we  get  astride  it,  we  do  not  know  where  it  may 
carry  us ;  and  it  is  only  resorted  to  when  all  other  points 
fi&iL    Why  might  not  the  parties  enter  into  such  a  con- 
tract as  the  present,  independently  of  public  law?  I  know 
of  no  law  against  it,  nor  do  I  see  that  it  is  in  contraven* 
tion  of  public  policy.    It  is  merely  that  a  trading  Company 
may  assent  to  the  sale  or  exchange  of  situations  of  their 
officers  or  servants.    The  legislature  do  not  consider  the 
East  India  Company  as  a  public  Company,  as  far  as  re* 
gards  this  case,  although  they  may  do  so  as  to  others;  They 
carry  on  an  exclusive  trade  to  the  Eiist  Indies^  and  em- 
ploy persons,  (not  in  what  may  be  considered  as  similar  to, 
or  in  the  nature  of  offices,)  to  command  ships ;  they  may 
either  send  their  own  ships  or  others ;  and  all  this  is  in  the 
course  of  private  trade ;  and  so  far  public  policy  does  not 
relate  to  such  a  subject.    They  have  a  right  to  make  bye- 
laws  to  regulate  that  trade,  as  weU  as  to  govern  the  persons 
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who  may  be  subjected  to  them. — With*  respect  to  the  >j^^> 
point  of  public  policy,  a  great  deal  has  been  said,  and  Richardsom 
many  cases  have  been  referred  to.  In  Blackford  t.  Pres-  mblli»r, 
#<Mi,  a  great  number  of  general  phrases  were  'made  use  of 
by  the  learned  Judges.  Courts  of  justice  ought  not  to  be 
governed  by  general  expressions  used  in  the  administra<» 
tion  of  the  law.  It  is  true,  they  may  have  some  weight ; 
but  we  can  only  look  to  what  the  point  of  dedsion  in  that 
case  really  was.  I  need  only  read  the  point  decided,  firom 
Mr.  Moare^i  DigCMi  of  the  case,  which  puts  it  out  of  aU 
question,  and  shews  that  it  has  nothing  to  do  with  the 
case  now  before  us.  It  is  there  stated,  that  '^  a  sale  (by 
the,  owner)  of  the  command  of  a  ship  employed  in  the  Eiut 
India  Company's  service,  without  the  knowledge  and 
against  the  byc'-laws  of  the  Company,  is  illegal,  and  the 
contract  of  sale  cannot  be  the  foundation  of  an  action.'* 
Every  one  knows,  that  where  a  party  is  contracting  with  a 
view  to  the  bye-laws,  a  sale  against  them  would  be  void. 
We  know  that  all  the  captains  of  East  India  ships'  act 
under  charter-parties ;  and  if  these  instruments  incorpo*- 
rate  the  bye-laws  in  them,  they  must  govern  the  contract ; 
and  if  they  be  acted  against,  there  is  an  end  of  the  con- 
tract altogether.  We  then  come  to  the  bye-laws  them** 
selves,  whidi  are  against  all  pecuniary  sales,  and  nothing 
else.  But  it  has  been  further  contended,  that  the  statute 
4&  Geo.  8,  c,  1^6  is  applicable,  as  it  prohibks  the  sale 
of  c^oes  under  the  East  Imiia  Company,  and  extends 
all  tile  provisions  of  the  statute  5  &  6  Edw.  6,  to  that 
Company,  and  which  latter  statute  related  to  the  sale  of 
public  offices  only.  But  the  statute  49  Geo.  3,  is  made 
to  extend  that  act  to  public  offices  belonging  to  the  East 
India  Company.  The  situation  of  a  captain  or  commander 
of  a  ship,  is  not  a  public  office.  The  East  India  Com^ 
pany  stand  in  a  two-^fold  situation,  the  one  private,  and 
the  other  not ;  for  they  are  a  trading  as  well  as  a  territorial 
Company;  and  the  statute  in  question  relates  to  offices 
in  their  latter  capacity  only,  and  has  no  relation  to  the 


476 


CASES  IN  TRINITY  TBRH, 


-l^f^'       o&ce  of  a  captain  of  a  shipi  which  is  an  employment,  4nd 
RicHARDsov    not  an  office. 

MBLLira.  With  respect  to  the  damages^  it  is  sufficient  to  say,  that 

the  contract  was  for  four  voyages,  and  the  defendant,  by 
his  own  act,  viz.  by  the  disposal  of  the  ship,  altogether 
prevented  the  possibiUty  of  the  contract's  being  complied 
with  on  the  part  of  the  plaintiff.  The  question  there  is, 
what  damages  should  be  awarded  for  the  breach  of  this  con- 
tract. That  the  contract  was  broken,  no  one  can  doubt; 
for  the  defendant  could  not  appoint  the  plaintiff,  beci^use  h^ 
had  sold  his  ship.  The  quantum  of  damages  was  for  the 
Jury ;  and  whether  they  gave  more  or  less  is  nothing  to 
the  Court.  '  The  cdntract  was  express  for  four  voyages, 
the  two  last  of  which  remained  to  be  performedy  and  the 
plaintiff  could  not  be  re*appointed  to  the  command,  as 
the  defendant  stated  either  that  he  had  or  was  about  to 
dispose  of  the  ship.  The  Jury  have  judged  of  that,  and 
have  given  7500/.,  which  cannot  include  the  whole  of^the 
profits  the  plaintiff  might  have  derived  for  the  two  last 
voyages.  They  might  have  given  a  greater  proportion 
for  the  first  than  the  second;  but  they  have  found  a  sum 
in  gross,  which  does  not  seem  to  me  to  be  more  than  they 
were  warranted  to  give  by  the  evidence  before  them. 
With  respect  to  the  question  as  to  the  admissibility  of  evi- 
dence,  enough  has  been  said ;  and  it  is  impossible  to  main- 
tain any  valid  objection  on  that  point.  The  list  of  pas- 
sengers is  made  out  under  an  oath,  and  is  preserved  for 
public  purposes,  and  for  die  use  of  the  kingdom  at  large, 
as  well  as  for  every  individuaL  It  is,*  consequently,  a  pub- 
lic paper,  and^  must  be  governed  by  the  same  rules  as 
other  pubUc  instruments.  Therefore,  on  considering  the 
whole  of  the  case,  it  does  not  appear  to  me,  after  all  the 
able  and  ingenious  arguments  we  have  heard,  that  there 
is  any  ground  fot  a  new  trial,  or  for  arresting  the  judg* 

ment. 

Rule  discharged. 
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Hall  v.  Smith,  and  five  Others.  *StyS/ 

This  was  an  action  on  the  case,  and  brought  against  By  the  Bhrming- 
three  of  the  defendants^  as  clerks  to  certain  commissioners  ^^^^^^^ 
appointed  under  a  private  act  of  Parliamenti  viz.  52  Geo.  3,  \^^'^'g^  ^^  ^^ 
c  1  l3i  for  paving,  lighting,  and  watching  the  town  of  Bir~  enacted,  that 

«  ,     -         ,  ,  •     .1        "in  all  cases 

imngham;  and  the  three  others  were,  a  surveyor,  the  where  a  verdict 
contractor,  and  a  labourer  employed  by  him.     The  Jury  ^^^^  ^^^^^_ 
found  a  verdict  airainst  all  the  defendants  except  the  la-  dant  or  defen- 

•     .  .  •        •  J  dants,  m  any 

J)ourer;  and  a  rule  having  been  obtained  to  set  it  aside,  on  action  brought 
-the  ground,  that  the  clerks  to  the  commissioners,  and  those  donc'^n  purfu- 
4icting  under  them,  being  in  the  execution  of  a  public  duty,  J^^  defendant* 
were  not  answerable  in  damages  for  an  injury  sustained  by  an  or  defendanu 
individual,  unless  such  injury  were  occasioned  by  proceed-  treble  costs." 
ings  under  their  immediate  direction  or  superintendance : —  uw*aise  ^(^Uwt 
TThe  Court,  after  cause  shewn,  and  taking  time  to  consideri  •«  federal  ^e- 

'  1        1     1  V  fendantsforhav- 

dii;(^ted  a  verdict  to  be  entered  for  the  clerks  to  the  com-  ing  left  a  drain 
«nissioners; — and  for  the  plaintiff,  against  the  surveyor  the  plaintiff  siis- 
and  contractor  alone  (a).    At  the  taxation  of  costs,  before  Gained  an  iiyu- 

^  '  ry,  and  the 

Mr,  Prothonotary  Wailington,  he  doubted  whether  these  Court  ordered 
clerks  were,  under  the  circumstances,  entitled  to  treble  entered  for  three 
<:o8ts  under  the  98d  section  of  the  above  statute  (6),  Slmsf  wto^'art- 

ed  as  clerks  to 
the  commissioners  appointed  by  the  act : — Held,  that  they  were  entitled  to  treble  costs,  although 
the  Jury  found  a  verdict  against  them  at  the  trial,  and  although  the  Coort  directed  the  verdict 
against  the  other  defendants  to  stand. 

(aj  See  antCt  P*  238.  defendaDta  in  every  such  action 

(6)Bywhich  it  is  enacted,  "that  shall  and  may  plead,  at  his  or 

no  action  or  suit  shall  be  brought,  their  election,  specially,  or.  the 

commenced,  or  prosecuted  against  general  issue,  and  give  this  act  and 

any  person  or  persons    for  any  the  special  matter  in  evidence  at 

thing  done  in  pursuance  of  this  any  trial  to  be  had  thereupon^ 

act,  after  three  calendar  months  and  that  tlie  same  was  done  in 

next  after  the  fact  committed,  or  pursuance  or  by  the  authority  of 

the  cause  of  such    action  shall  this  act;  and  if  upon  the  trial  of 

have  arisen^  and  every  such  ac-  such  action  it  shall  appear  to  havQ 

tion  shall  be  brought  and  laid  in  been  so  done,  or  that  such  action 

the  county  of  Warwichf  and  not  shall  have   been  brought  before 

elsewhere;  and  the  defendant  or  (he  expiration  of  twenty-one  days 

VOL.  IX,  II" 
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and  he  refiised  to  allow  them  without  the  authority  or 
sanction  of  the  Court. 

Mr.  Serjeant  PeU,  on  a  former  day  in  Uiia  Term,  ap- 
plied for  a  rule  to  shew  cause  why  these  costs  should  not 
be  allowed,  and  observed,  that  the  statute  8  &  9  Wm,  3, 
c.  1 1,  s.  I  (a),  provides,  that  where  several  persons  are  made 
defendants  to  any  action  of  trespass,  &c.  &c.,  and  any  one 
or  more  of  them  shall  be  acquitted  at  the  trial,  he  shall  have 
costs  as  if  all  were  acquitted.  And  although  in  Dibbenv. 
Cooke  (&)  it  was  held,  that  that  statute  does  not  extend  to 
an  action  on  the  case; — or  replevin,  according  to  the  au- 
thority of  Ingle  V.  Wordnoorth  (c),  yet  as  the  87th  sec- 
tion of  the  52  Geo*  S,  c.  119,  directs  that  the  commission- 


next  after  such  notice  shall  have 
been  given,  or  after  a  sufficient 
satiafiiclion  made  or  tendered,  or 
after  the  time  limited  for  bring- 
ihg  the  same,  or  be  brought  or 
laid  in  any  other  county  than  as 
aforesaid,  then,  and  in  every  of  the 
said  cases,  the  Jury  shall  find  a 
verdict  for  the  defendant  or  de* 
fendants;  and  in  all  cases  where 
a  verdict  shall  be  found  :or  any 
defendant  or  defendants  in  such 
action,  or  the  plaintiff  or  plaiutiflb 
therein  shall  discontinue  the  same 
after  the  defendant  or  defendants 
•ball  have  ^ppSHcd  thereto,  or  be 
nonsuited,  or  if  upon  demurrer 
Jadg;ment  shall  be  given  against 
such  plaintiff  or  plaintiffi,  then, 
and  in  every  such  case,  the  de- 
fendant or  defendants  shall  reco- 
ver treble  costs,  and  havesueh 
and  Ihe  like  remedy  for  recover- 
ing the  Kunc,  as  any  defendant  or 
defendant}  liath  or  liave  for  reco- 


vering costs  of  suit  in  any  otiif  r 
cases  by  law.** 

(a)  By  which  it  is  enacted, 
**  that  where  several  persons  shall 
be  made  defendants  to  any  action 
of  trespass,  assault,  false  imprison- 
meut,  or  ejectione  firma,  and  any 
one  or  more  of  them  shall  be,  upon 
the  trial  thereof,  acquitted  by  ver- 
dict, every  person  so  acquitted 
shall  recover  his  costs  of  suit,  in 
like  manner  as  if  a  verdict  had 
been  given  against  the  plaintiff, 
and  acquitted  all  the  defendants ; 
unless  the  Judge,  before  whom 
the  cause  is  tried,  shall  immedi- 
ately after  the  trial  thereof,  in 
open  Court,  certify  upon  the  re- 
cord under  his  hand,  that  there 
was  a  reasonable  cause  for  mak- 
ing such  person  a  defendant. 

{b)  2  Str.  1005. 

(0  3  Burr.  1284.    5'.  C.  1  Sir 
W.  Bl.  355. 
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ters  shall  sue  and  be  sued  in  the  name  of  their  treasnrer  or       ^  1S84* 
clerks;  and  the  three  defendants,  for  whom  the  Court  di- 
rected a  verdict  to  be  enteredi  having  acted  as  such  clerksi 
they  were  clearly  entitled  to  their  costs  under  the  98d  sec- 
tion of  the  statute. 

Mr.  Seijeaat  Vaughan  now  shewed  cause,  and  submit^ 
tedy  that  this  being  an  action  on  the  case,  it  was  quite 
clear  that  these  defendants  couU  not  be  entided  under  the 
statute  8  &  9  WUIiam  S:— and  m  Dibben  v.  Cooke,  the 
Court  saUly  that  *'  Statutes  giving  costs,  have  always 
been  looked  on  as  penal  acts,  and  are  not  to  be  extended 
by  equity;  and,  therefore,  that  an  avowant  vras  not  within 
the  word  plaintiff  in  the  statute  8  &  9  William  S,  and  which 
could  only  be  taken  to  apply  to  the  general  sort  of  trespass 
Of  et  armis.^  Here,  too,  it  must  be  observed,  that  this 
was  an  action  against  six  defendants,  three  of  whom  were 
acquitted  by  the  direction  of  the  Court,  although  a  verdict 
was  found  against  them  at  the  triaL  The  Court,  there- 
fore, would  not  visit  the  plaintiff  with  the  penalty  of  treble 
costs  for  a  miere  mis-joinder:  and  the  statute  52  Oeo.  3, 
was  only  intended  to  apply  to  caaes  where  there  was  one 
defendant  only,  or  to  an  action  brought  against  two  or 
more,  where  they  had  aU  obtained  a  verdict,  or  the  plain- 
tiff had  discontinued  or  been  nonsuited,  or  judgment 
given  i^;ainst  him  on  demurrer.  That  must  be  taken  to 
apply  to  aU  the  defendants  on  the  record ;  and  here,  if  all 
had  been  acquitted,  they  would  have  been  entitled  to  tre- 
ble costs,  as  it  would  then  have  appeared,  that  the  action 
was  brought  vexatiously ;  but  in  order  to  give  such  a  right, 
the  verdict  shoidd  have  been  entire  against  all,  and  the 
partial  acquittal  of  one  will  not  bring  him  within  the  9dd 
section  of  the  act;  for  the  costs  Aerein  directed  were  not 
intended  to  apply,  unless  there  had  been  a  complete  ac» 
quittal  of  all. 

Ii2 
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Mr.  Serjt.  Pell  was  heard  in  support  of  his  rule^ 

Lord  Chief  Justice  Best. — This  is  an  application  to  the 
Courti  in  an  action  on  the  case,  brought  against  six  several 
defendants ;  and  the  question  is,  whether  four  of  them, 
who  have  had  verdicts  in  their  finvour,  are  entitled  to  tre- 
ble costs  ?  By  the  old  law,  and  before  the  statute  of  Wil- 
liamt  if  one  of  several  defendants  had  been  acquitted,  the 
defendant  who  had  obtained  a  verdict  in  his  favour  woidd 
not  be  entitled  to  his  costs.  But  this  being  found  incon- 
venient, and  an  evil  which  required  to  be  remedied,  as  a 
party  wholly  unconnected  with  the  action  or  suit. might  be 
dragged  to  the  assizes,  and  put  to  considerable  expense 
without  receiving  compensation,  the  statute  8&9  Wilr-. 
Uam  8,  was  passed }  and,  unfortunately,  held  to  be  confined 
to  the  particular  actions  therein  mentioned,  viz.  trespass 
Of  ei  artniSf  and  ejectment;  and  in  Dibben  v*  CookCf  it  was 
expressly  decided,  that  it  did  not  extend  to  an  action  of 
trespass  on  the  case.  Wherever  the  statute  applies,  if  one 
of  several  defendants  obtain  a  verdict,  he  is  of  course  entitled 
to  costs;  but  no  such  remedy  is  given  in  actions  to  which 
that  statute  does  not  extend.  Here,  however,  it  must  be  ob- 
served, that  the  words  in  the  act  in  question  are  much  larger 
than  in  the  statute  of  WilUam;  and  we  have  been  desired, 
by  the  present  application,  to  narrow  its  construction.  But 
it  applies  to  every  species  of  action;  and  if  one  of  several 
defendants,  who  obtains  a  verdict  in  an  action  of  trespass, 
is  entitled  to  costs  under  the  statute  of  Wm,  3,  surely  those 
who  have  been  acquitted,  or  succeeded,  by  having  verdicts 
entered  for  them  in  the  present  case,  are  equally  entitled. 
If  not,  we  should  put  a  more  limited  construction  on  this 
act,  than  on  the  statute  of  WilUam;  and  here  it  is  enacted, 
that  **  no  action  shall  be  brought  against  any  person  for 
any  thing  done  in  pursuance  of  this  act,  unless  it  be  com- 
menced within  a  limited  time,"  &c.  &c.  And  it  is  then 
provided,  that,  *'  in  aU  cases  (and  that  must  be  taken  to 
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apply  to  every  species  of  action,)  where  a  verdict  shall  be       ^  l»g4>^ 

found  for  any  defendant  or  defendants  in  such  action  or 

suit,  or  the  plaintiff  shall  discontinue  or  be  nonsuitedi  &c. 

then,  and  in  every  such  case,  the  defendant  or  defendants 

shall  recover  treble  costs."    Now,  as  under  the  statute 

of  William,  **  if  any  one  or  more  of  several  defendants  shall 

be  acquitted,  every  such  person  shall  be  entitled  to  recover 

his  costs;"  so  here,  any  defendant  who  shall  be  acquitted 

by  verdict,  must  be  equally  entitled. 

Mr.  Justice  Park. — ^We  ought  not  to  narrow  the  con- 
struction of  this  statute ;  and  if  we  were  to  do  so,  we  should 
not  only  defeat  the  intention  of  the  legislature,  but  prevent 
the  efiect  of  our  former  decision.  The  plaintiff  ought  not 
to  have  proceeded  against  the  clerks  to  the  Commission- 
ers, as  they  acted  in  their  public  capacity,  and  received 
no  remuneratioli  for  their  services  i^they  were  therefore 
clearly  entitled  to  a  verdict. 

Mr.  Justice  Burrouoh. — I  agree,  that  the  three  de- 
fendants, who  acted  as  clerks  to  the  commissioners,  were 
improperly  brought  before  the  Court*  The  plaintiff  should 
have  only  sued  those  who  were  actually  responsible  for  the 
injuiy  he  had  sustained  through  their  negligence  alone. 
The  ground  of  our  former  decision  shews,  that  the  three 
defendants,-  for  whom  we  directed  a  verdict  to  be  entered, 
are  entitled  to  their  costs;  and  more.particularly  so,  as  the 
words  of  the  act  in  question,  by  which  they  are  given,  are 
far  more  comprehensive  than  those  in  the  statute  of  Wil^ 
Ham.    This  rule,  therefore,  must  be  made 

Absolute. 
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Snturdau,  JoHNSON  V.  KiNG. 

July,  3d, 

Where  the  uiu-  ±  HIS  was  an  action  of  assumpsit  for  the  breach  of  ait 
agreem^t'for^^  agreement  for  the  non-delivery  of  coals.    The  declaration 

^u.tr4!;-  »*«*«^'  *"»  *«  PJ-^ff  ^  hargidatd  with  the  defen- 
tained  in  a  let-    dant,  to  buy  of  hfauy  the  defendanti  one  hundred  chaldrons 

thedefendam  to  of  coals,  to  be  delivered  by  the  defendant  to  the  plaintiff 
wWc^^f  forlS.  **  *  certain  price,  to  iw/,  the  sum  of  2/.  4*.  per  chaldron, 
er  requested  to    between  the  months  of  Matf  and  September,  1 823 ;  that  the 

have  a  letter  per  ^  ^  . 

return  of  post  plaintiff  had  agreed  to  accept  them  at  sudi  price,  and  to  pay 

sal  mad^e'^by^*  foT  them  accordingly ;  and  assigned  for  breach,  that  the  de- 

time'l^f  uilb  Pendant  had  altogether  refused  or  neglected  to  deliver  them,. 

delivery:—  At  Ae  trial,  before  Lord  Chief  Justice  Gifford  at 

Held,  that  it  ,  "^  * 

merely  amount-  OfdldkiMf  at  tiife  sittings  after  the  last  SStartf  Term,  the 
and^forme^d'no  ^nns  of  the  agreement,  as  to  the  delivery  of  the  coals^ 
part  of  the  con-   ^unere  Collected  from  a  long  correspondence  which  had 

taken  place  between  the  parties,  and  in  an  answer  written 
by  the  defendant  to  one  of  the  plaintiff's  letters,  he  stated, 
that  **  having  received  fab  order,  he  could  not  deliver  the 
eoals,  at  the  price  stated,  on  the  next  voyage,  but  that  he 
would  do  so  before  the  1st  of  September  then  next;  but 
that,  of  that  proposal,  it  was  desirable  that  he  should 
have  the  plaintiff's  answer  per  return  of  post,  as  he,  the 
defendant,  eould  have  a  vessel  to  charter  at  the  price 
stated,  which  would  not  wmt  longer  for  his,  (the  defen* 
dant*s)  answer,  and  that  failing  her,  he  feared  he  should 
not  be  able  to  get  anc^er.'*  The  plaintiff  having  proved 
that  he  did  return  an  answer,  the  Jury  found  a  verdict  for 
him. 

Mr.  Serjeant  Vaughan  in  the  last  Term,  obtained  a  rule 
fUsif  that  this  verdict  might  be  set  aside,  and  a  nonsuit 
entered,  on  the  ground  that  the  agreement  as  set  out  in 
the  declaration  was  absolute ;  whereas^  by  the  defendant's 
letter,  it  appeared  to  be  conditional,  as  it  depended  upon 
the  plaintiff's  sending  an  answer  by  return  of  post ;  and 
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as  he  had  not  averred  that  he  had  done  so,  he  'could  not  ^19B4> 
be  entitled  to  recover  ;'--or,  at  all  events,  that' the  variance 
between  the  contract  as  laid  and  proved  was  fatal,  as  it 
was  merely  conditionali  the  defendant  having  stated,  that 
if  the  plaintiff  did  not  send  an  answer  by  return  of  post, 
he  feared  he  should  not  be  able  to  get  another  vessel  to 
convey  the  coals* 

Mr.  Serjeant  Pell  now  shewed  cause,  and  contended 
that  the  defendant  having  desired  the  plaintiff  to  send 
an  answer  by  return  of  post  to  a  proposal  made  by  him, 
formed  no  part  of  the  contract,  but  was  a  mere  request, 
and,  thereforci  need  not  have  been  stated  in  the  declara- 
tion; and  that  as  tfie  plaintiff  proved  at  the  trial  that  he 
did  retuxn  an  answer,  he  was  entided  to  a  verdict;  and 
that  there  was  now  no  reason  to  disturb  it. 

Mr.  Seqeant  Vavghcmt  in  support  of  the  rulci  submit- 
ted, that  although  the  plaintiff  might  have  declared  ac- 
cording to  the  legal  effect  of  the  agreement,  still,  that  as 
the  contrast  was  conditional,  he  should  have  sh^wn  that 
he  had  complied  with  such  condition,  as  tiie  proposal  was 
made  by  the  defendant;  and  although  he  stated  that  it 
was  desirable  he  should  have  an  answer  by  return  of  post» 
it  appears  by  the  latter  part  of  hi»  letter,  that  it  was  abso- 
lutely necessary  for  him  to  have  it. 

But  the  Court  held,  that  the  request  formed  no  part 
of  the  contract,  but  was  a  mere  proposition  by  the  defen- 
dant, that  it  was  desirable  that  he  should  have  an  answer 
to  a  proposal  made  by  him,  by  return  of  post ;  and  that  the 
terms  <m  which  the  coals  were  to  be  delivered  were  stated 
in  a  previous  correspondence  between  die  parties. 

Rule  discharged. 


im 
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July  3d. 

The  vendor  of 
goods,  having 
ascertfldned, 
whilst  they 
were  in  the 
hands  of  a  whar- 
finger, that  the 
purchaser  to 
whom  they  had 
been  originally 
consigned  had 
stopped  pay- 
ment;—4ndorsed 
the  bUl  of  lad- 
ing to  the  plain- 
tiff, and  direoC- 
cd  him  to  take 
possession  of 
the  goods,  and 
he  accordingly 
demanded  them 
of  the  wharfin- 
ger : — Held, 
that  the  plain- 
tiff had  a  suffi- 
cient special 
property  in  the 
goods  to  enable 
him  to  maintain 
trover,  on  the 
ground  that  the 
right  of  stoppage 
in  troHsUu  by 
the  vendor  was 
not  at  an  end 
when  the  plain- 
tiff made  the 
demand. 


MoRisoN  V.  Gray  and  Another. 

• 

j[  HIS  was  an  action  of  trover,  and  brought  against  the 
defendants,  wharfingers  in  London,  to  recover  the  value 
of  four  bales  of  linen  goods  shipped  in  Scotland,  and  con- 
signed to  London,  and  received  by  them  as  such  wharfin- 
gers at  their  wharf  there. 

'  At  the  trial,  before  Lord  Chief  Justice  Gifford,  at 
Guildhall,  at  the  Sittings  after  the  last  Hilary  Term,  it 
appeared  that  the  goods  were  shipped  on  the  S3d  of  Jo* 
nuary,  ISiSS^  by  Haxiel,  a  merchant  at  Dundee,  by  order 
oi  Parky  of  London,  merchant,  to  whom  the  invoice  was 
sent;, that  S(»ne  days  after  the  shipment,  Haxiel  learnt 
that  Park  was  insolvent  and  had  stopped  payment,  and 
he  then  indorsed  and  forwarded  the  bill  of  lading  to  the 
plaintiff^,  who  also  resided  in  London,  directing  him  to  take 
possession  of  the  goods.  The  defendants,  on  being  ap- 
plied to  by  the  plaintiff  for  the  goods,  two  days  after,  their 
arrival,  refiised  to  deliver  them  up  to  him,  but  afterwards 
caused  them  to  be  delivered  to  a  person  by  the  name  of 
Peitii,  to  whom  Park  had  previously  ordered  them  to  be 
transferred. 

For  the  plaintifi^,  the  bill  of  lading  was  produced,  and 
which  was  at  first  made  out  in  blank,  but  afterwards  indors- 
ed by  Haxiel,  making  the  goods  deliverable  to  the  plain tiflPor 
order ;  on  which  it  was  objected  for  the  defendants,  that  no 
interest  or  property  in  the  goods  passed  to  the  plaintiff  by 
the  mere  indorsement  of  the  bill  of  lading,  so  as  to  entitle 
him  to  maintain  this  action ;  and  that  he,  at  least,  ought 
to  shew,  that  he  had  given  value  for  them.  But  the  plain- 
tiff having  proved  the  bankruptcy  of  Park  at  the  time  of 
the  transfer  to  PetHt,  and  that  Haziel  had  sold  the  goods 
to  Park,  on  his  own  acceptance,  previously  to  his  in- 
solvency being  known  to » Haziel,  he,  on  consigning  them 
to  the  plaintiff,  gave  up  and  cancelled  Park's  acceptance. 
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and  which  was  surrendered  by  him  to  his  assignees  onder  >j^^ 
the  commission.  It  was  also  proved  that  Pettit  was  in- 
solvent at  the  time  the  transfer  was  made  to  him  by  Park, 
and  that  he  had  since  absconded  to  America. — It  was  then 
submitted^  that  the  transaction  between  Park  and  Petiit 
originated  and  ended  in  fraud,  and  was  a  mere  contrivance 
to  chesitHaxielothis  goods.  His  Lordship  was  of  opinion 
that  this  was  a  complete  aOiswer  to  the  defence,  but  thought 
that  the  plaintiff  ought  to  have  shewn  that  he  gave  Ha- 
ziel  value  for  the  goods ;  and  the  Jury  found  a  verdict 
for  the  plaintiff,  subject  to  the  defendants'  moving  to  set  it 
aside,  and  that  a  nonsuit  might  be  entered,  in  case  the 
Court  should  be  of  opinion  that  the  plaintiff  had  not  a 
sufficient  property  in  the  goods  to  maintain  this,  action. 

Mr.  Serjeant  Vaughan,  having  in  the  last  Term  accord- 
ingly obtained  a  rule  nisi,  on  the  ground  that  the  action* 
should  have  been  brought  by  Heusiel,  the  vendor,  who 
sought  to  recover  through  the  medium  of  the  plaintiff, 
and  that  no  interest  in  the  property  passed  to  the  latter 
by  the  mere  indorsement  of  the  bill  of  lading — 

Mr.  Serjeant  Pell  was  now  about  to  shew  cause,  when 
the  Court  called  on  Mr.  Serjeant  Vctughan  to  support  his 
rule: — ^He  submitted,  that  under  the  circumstances,  the 
plaintiff  could  only  be  considered  as  the  agent  or  servant 
of  Haxiel,  and  who  was  only  authorised  by  him  to  stop 
the  goods,  the  title  to  which  was  clearly  in  Haziel,  the  in- 
dorsement in  the  first  instance  being  in  blank;  and  al- 
though the  goods  were  demanded  by  the  plaintiff,  yet  it 
did  not  appear  that  there  was  any  consideration  paid  by 
him  to  Haxiel  for  them;  and  even  if  there  had  been,  the 
property  in  them  was  vested  in  Park,  the  original  consignee, 
so  that  even  Haziel  himself  could  not  have  stopped  them 
in  transitu.  At  all  events,  the  action  should  have  been 
brought  in  his  name,  as  the  plaintiff  could  have  no  special 
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-j^^-  property  in  the  goods,  and  the  mere  indorsement  of  the 
MoRisoN  bill  of  lading  to  him,  would  not  of  itself  confer  a  sufficient 
Gray.  title  to  enable  him  to  maintain  this  action ;  and  more  par- 
ticularly so,  as  he  adduced  no  evidence  to  shew  that  he 
gave  any  value  for  them,  which  was  absolutely  necessary, 
as  it  seems  6rom  the  case  of  Coxe  v.  Harden  (a),  that  the 
mere  indorsement  of  a  bill  of  lading  to  an  agent,  to  enable 
him  to  receive  goods  on  account  of  his  principal,  without 
any  consideration,  will  not  enable  such  agent  to  maintain 
trover  in  his  own  name  for  the  goods*  And  in  Waring  v. 
Cox  (6),  it  was  held,  that  the  indorsement  of  a  bill  of  lading 
without  consideration,  does  not  transfer  any  prop^ty  in  the 
goods : — and  Lord  EUenborougk  there  said,  that  **  no  case 
has  gone  so  fiir  as  to  decide,'  that  a  bill  of  lading  is  trans- 
ferrible  like  a  bill  of  exchange,  and  that  the  mere  signature 
of  the  person  entitled  to  the  delivery  of  the  goods,  primd 
/ocie.fSiBaeB  the  property  in  them  to  the  indorsee.  There 
must  be  value  upon  the  indorsement  of  a  bOl  of  lading,  or 
no  pr<^rty  in  the  goods  is  thereby  transferred*  The  right 
to  stop  goods  in  frandtu,  is  a  personal  right  of  the  seller, 
and  cannot  be  thus  assigned  to  another;  and  the  action,  if 
maintainable  at  all,  should  have  been  brought,  not  in  the 
name  of  the  agent,  but  of  die  consignor  himself/'  In  Set- 
wyns  Nisi  Pritu  (c)  it  is  said,  that  the  legal  title  of  the 
indorsee  of  a  bill  of  lading  may  be  impeached,  on  the 
ground  of  fraud: — and  the  cases  of  Wright  r.  Camp-' 
bell  (d),  and  Salomons  v.  Nissen  (e),  are  cited  in  support  of 
that  position.  At  all  events,  there  is  sufficient  doubt  at- 
tending the  circumstances  of  this  case,  to  induce  the 
Court  to  send  it  down  to  a  new 


Lord  Chief  Justice  Bjs6T« — ^This  is  an  action  brought 
against  the  defendants,  as  wharfingers,  and  the  case  is 

(«>  4  £w>t,  21  i.         {h)\  Camp.  369.         (c)  Vol.  II.  3d  edit.  p.  1 123. 
>/)  4  Burr.  2046.  (e)  2  Term  Rep.  674. 
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clearly  distinguishable  from  that  of  Coxe  v.  Harden,  as       y}?^^ 
here  the  goods  were  in  transitu  at  the  time  of  the  plain- 
tiff's demand ;  and  it  is  equally  clear  that  Haxiel  himself 
might  have  stopped,  them.    The  merits  of  the  case  are 
set  at  rest  by  the  verdict  of  the  Jury,  and  they  have  in 
fact  found,  that  the  goods  were  sold  by  Haziel  to  the 
plaintiff.  It  appeared  at  the  trial,  that  a  bill  of  exchange  had 
been  given  by  Park  to  Haziel  for  the  goods,  which  the  lat- 
ter returned  to  him  as  being  of  no  value.  Park  having  be- 
come a  bankrupt,  and  assigned  his  interest  to  Pettit :  and  if 
that  assignment  were  founded  on  a  bondjide  transaction,  the 
plaintiff  would  have  no  cause  of  action;  nor  would  Haxiel 
have  any  right  to  stop  the  goods,  as  the  transiius  would 
have  been  at  an  end,  if  the  goods  had  been  transferred  to 
Pettit  on  a  good  consideration ;  but  we  must  take  it  for 
granted,  that  the  Jury  were  satisfied,  upon  the  whole  of 
the  transaction,  that  Pettit  had  no  claim,  and  that  Park's 
bill  would  never  be  paid.     The  only  question  then  is, 
whether,  under  the  circumstances,  Haziel,  who  had  a  right 
to  stop  the  goods  in  transitu,  could,  by  indorsing  the  bill 
of  lading  to  the  plaintiff,  vest  in  him  a  sufficient  special 
property,  or  transfer  such  a  right  as  would  enable  him  to 
maintain  this  action.     It  must  be  admitted,  that  every 
transfer  of  a  bill  of  lading  will  not  amfer  %uch  a  right. 
The  true  distinction  is  between  a  bond^fide  and  fraudulent 
transfer;  and  here,  for  any  thing  that  appears  to  the  c(m« 
trary,  the  transfer  appears  to  hare  been  perfectly  fair;  and 
bffls  of  lading  are  constandy  indorsed  in  diis  maiMier. 
Haziel  then  having  a  right  to  stop  the  goods  in  transitu, 
might  invest  the  plaaitiff  with  a  speciid  pioperty  in  them, 
by  transfenring  his  interest  to  him,  and  this  could  not  be 
done  mor6  properly  or  effectually  than  by  the  old  and  cb* 
tablished  practice  of  merchants,  namely,  by  the  indonie- 
ment  of  the  bill  of  lading.     In  lAckbarrow  v.  Mason  (a) 
it  was  determined,  that  bills  of  lading  are  transferriUe 

(a)  6  Term  Rep.  683. 
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and  negotiable  by  the  custom  of  merchants ;  and  in  this  case, 
it  appears  that  Hazielj  by  the  indorsement  in  question,  trans- 
Gkat.  ierred  all  his  interest  in  the  goods  to  the  plaintiff,  for  the 
benefit  of  the  former ;  and  he  thereby  vested  a  special  pro- 
perty in  him,  which  is  sufficient  to  enable  him  to  main- 
tain this  action.  The  only  doubt  in  my  mind,  arose 
from  the  case  of  Coxe  v.  Harden,  as  to  whether  a  bill  of 
lading  would  transfer  such  a  right  to  an  indorsee  without 
value;  but  that  case  was  decided,  on  the  ground,  that  the 
right  to  stop  m  tramsUu  was  at  am  end;  here,  however, 
that  right  remained,  and  the  plaintiff  had  an  interest  in 
the  goods  at  the  time  of  the  demand.  The.  doctrine  ap- 
plicable to  the  assignment  of  bills  of  lading,  is  founded  on 
commercial  convenience,  and  it  is  a  common  usage  to  trans- 
fer an  interest  in  property  by  them,  as  the  owner  may 
have  his  rights  protected  where  he  could  not  foDow  his 
goods  personally  to  a  distance,  and  it  appears  to  me,  that 
there  can  be  no  doubt  ^rhatever  as  to  the  justice  of  this 
case  being  with  the  plaintiff.  I  am  therefore  of  opinion 
that  this  rule  must  be  discharged. 

Mr.  Justice  Park. — The  only  doubt  which  I  have  en- 
tertuned,  was  occasioned  by  what  was  said  by  the  Judges 
in  the  case  of  Coxe  v.  Harden,  but  the  decision  there 
turned  on  a  collateral  point,  viz.  that  the  trannius  was  at 
an  end,  and  that  the  goods  had  got  into  the  hands  otthe 
vendee : — it  therefore  does  not  touch  the  present  case. 
There  are  a^  number  of  instances  where  a  transfer  of  this 
description  has  been  deemed  sufficient  to  confer  a  right 
of  action;  and  as  in  this  case  it  appears,  that  the  indorse- 
ment was  made  by  Haziel  to  the  plaintiff  without  fraud, 
and  that  justice  has  been  done,  I  see  no  reason  to  disturb 
the  verdict. 

Mr.  Justice  Burrovgh  concurring — 

Rule  discharged. 
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Greasly  !?•  Codling  and  Another.  JtUysi! 

X  HIS  was  an  action  on  the  case  for  the  obstruction  of  a  Where  the 
public  highway.     The  first  count  of  the  declaration  stated^  ed  that  he  wu 
that  the  plaintiff,  before  and  at  the  time  of  committing  the  lo^ey  by  d!e 
grievances  by  the  defendants,  was  lawfully  possessed  of  defendanta'Aut- 

tioff  a  sate  across 

four  asses,  laden  with  coals,  wares,  and  merchandizes  of  a  pubUc  high- 
the  plaintiff;  and  that  just  before,  and  at  the  time  of  com«  ^l^by'obi^d 
mitting  the  grievances,  to  wit,  on,  &c.  he  was  driving  his  ^^^^J^™***?  . 
asses  so  laden,  along  a  certain  public  highway  and  bridle  —Held,  that 
w^y*  yet,  that  the  defendants,  well  knowing  the  premises,  dent  injury  to 
but  contriving  to  injure  the  plaintiff,  and  to  prevent  him  ^^*^^n^. 
from  driving  his  asses  so  laden  as  aforesaid,  along  the  tiononthecase 

,  ,  ,  ,  against  the  par- 

said  public  highway,  wrongfully  and  injuriously  fastened*  ty  who  had 
and  shut  a  certain  gate  across  the  said  public  highway,  ^^tion,  m  the 
and  kept  and  continued  the  said  gate  so  fastened  and  shut  ^"^^ff  had 

*  ^  .  •  ,  thereby  sus- 

across  the  said  public  highway  for  a  long  space  of  time,  tained  an  indi- 
to  wity  for  the  space  of  twelve  hours,  and  thereby,  during,  or  faiconveni- 
all  that  time,  obstructed  the  said  highway,  and  prevented 
the  plaintiff  from  driving  his  asses  along  the  said  public 
highway,  by  reason  whereof  he  was  obliged  to  drive  them 
back  again,  and  convey  his  said  coals  by  a  more  circuitous 
and  inconvenient  way,  and  was  also  thereby  put  to  great 
trouble,  inconvenience,  and  expense,  in  and  about  the 
carriage  of  his  said  coals. 

The  second  count  was  similar  to  the  first,  with  the  ex- 
ception of  describing  the  way  as  a  carriage  way ;  and  in 
the  third  it  was  described  as  a  drift  way.  Plea— Not 
guilty. 

At  the  trial,  before  Mr.  Baron  HuUock,  at  the  last  As- 
sizes at  Nottingham,  it  appeared  that  the  plaintiff  was  a 
retail  coal-higgler,  and  kept  four  asses,  with  which  he  was  in 
the  habit  of  passing  up  and  down  the  road  in  question 
with  coals ;  that,  on  the  day  of  the  disturbance,  the  de- 
fendants shut  the  gate,    as  stated  in    the  declaration. 


ence. 
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^J884^  and  remained  near  it  between  three  and  four  hours,  for 
Greaslt  the  purpose  of  preventing  the  plaintiff  from  passing. 
CoDLiNo.  1^^  plaintiff  also  proved,  that  he  and  his  ancestors 
had  travelled  the  road  for  more  than  sixty  years  without 
interruption,  and  that  in  consequence  of  the  defendants 
obstructing  him,  he  was  obliged  to  turn  back  widi  his 
asses,  and  go  by  a  more  circuitous  route,  by  which  his 
journey  was  lengthened,  and  could  not  be  performed  so 
often  in  the  course  of  a  day,  as  if  he  had  gone  the  road 
he  was  accustomed  to  do.  The  learned  Baron  told  the 
Jury,  that  to  maintain  an  action  for  an  obstruction  of 
this  description,  some  individual  or  personal  injury,  or 
special  damage  should  be  shewn  to  have  arisen  to  the 
.  party  complaining ;  and  that  the  question  for  dieir  consi- 
deration was,  whether  the  plaintiff  had  shewn  that  he  had 
sustained  such  an  injury  as  would  enable  him  to  maintain 
this  action,  and  he  observed,  that  it  would  be  against 
every  principle  of  law,  if  an  individual  could  bring  an  ac- 
tion for  every  obstruction.  The  Jury  found  a  verdict  for 
the  defendants. 

Mr.  Serjeant  Faughan,  in  the  last  Term,  obtained  a  rule 
nirii  that  this  verdict  might  be  set  aside,  and  a  new  trial 
granted;  on  the  grounds,  that  it  was  against  the  weight 
of  evidence,  but  pfincipaOy  that  the  Jury  had  been  mis- 
directed by  the  learned  Judge;  and  he  contended,  that 
the  plaintiffs'  being  delayed  four  hours,  and  obliged  to 
return  and  perform  his  journey  by  a  more  circuitous 
route,  was  a  sufficient  inconvenience  to  entitle  him  to 
maintain  this  action,  although  he  had  not  incurred  any 
direct  personal  ii\jury  or  expense ;  and  he  relied  on  the 
case  of  Rose  v.  Miles  (a),  where  the  defendant  moored  a 
barge  across  a  public  navigable  creek,  by  which  the  plain- 
tiff, who  was  navigating  along  it,  was  prevented  from  so 

(a)  4  Mau.  &  Seiw.  101. 


IN  TUB  FIFTH  YBAR  OF  GEO.  IV. 


401 


doing,  and  compelled  to  carry  his  cargo  over  land,  where-  sl^i/ 

by  he  incurred  considerable  expense;. it  was  held  that  this  Oreaslt 

was  such  a  special  damage  as  to  enable  him  to  maintain  codling. 
an  action  on  the  case  for  the  obstruction. 

Mr.  Serjeant  Pell  now  shewed  cause,  and  admitted, 
that  if  the  plaintiff  had  sustained  any  actual  expense  or 
personal  injury,  it  might  be  a  good  gcound  of  action*  But 
here,  as  he  had  only  suffered  the  inconvenience  of  a 
trifling  delay,  by  being  obliged  to  go  a  few  yards  further 
round,  it  was  most  properly  left  to  the  ^ury  to  say,  whe- 
ther he  had  sustained  such  a  damage  as  would  enable 
him  to  maintain  this  action ;  and  they  most  properly  found 
that  he  had  not;  at  all  events,  the  plaintiff  ought  to 
have  shewn  a  particular  and  special  damage.  la  Hubert 
T.  Graves  (a)  it  was  held,  that  an  action  on  the  case  for 
obstructing  a  highway,  does  not  lie  without  special  dam- 
age actually  incurred ;  and  that  it  was  not  suflScient  for  the 
plaintiff  to  shew,  that  he  had  been  obliged  to  carry  his 
goods  by  a  circuitous  and  inconvenient  way»  That  case 
is  precisely  in  point,  and  decisive  of  the  present.  In  the 
Year  Boot^  27  Hen.  8,  Chief  Justice  Bakkvin  said,  that 
if  a  man  stop  the  king's  highway,  so  that  I  cannot  go  to 
my  house  or  to  my  close,  I  shall  not  have  an  action  upon 
the  case ;  for  the  stopping  of  the  common  highway  royal 
shall  be  punished  by  the  leet,  and  every  man  aggriev- 
ed shall  not  have  action  thereof.  In  an  Anonymous 
case  (6),  which  was  an  action  on.  the  case  for  stopping  up 
a  highway  by  making  a  ditch,  so  that  the  plaintiff  could 
not  pass;  it  was  held,  that  it  must  be  presumed,  that  he 
tried  to  pass,  but  was  altogether  prevented  from  so  doing; 
and  an  exception  was  there  taken,  that  no  particular  in- 
jury to  the  person  of  the  plaintiff  was  shewn  any  more 
than  to  any  other  liege  subject.     In  Fineux  v.  Hoven- 

(a)  I  Esp.  Rep.  148.  (&)  Moore,  180. 
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.^^.       den{a)  it  was  decided,  that  if  a  man  be  disturbed  from 
Oebaslt       going  in  a  common  highway,  or  if  a  ditch  be  made  across 
Codling.       the  way,  so  that  he  cannot  pass,  yet  he  shall  not  have  an 
action  upon  the  case,  as  the  law  provided  this  for  avoiding 
the  multipUcity  of  suits,  for  if  any  individual  might  have  an 
action,  every  man  might ;  and  the  law  has  provided  ano- 
ther proper  remedy  for  this  common  nuisance,  viss*  by 
presentment  in  the  leet;  and  the  distinction  is  there  taken, 
where  a  man  sustains  a  particular  or  special  damage,  as  if 
he  and  his  horse  had  fallen  into  the  ditch,  whereby  he  re- 
ceived hurt  and  loss,  he  would  be  entitled  to  his  action, 
as  the  damage  was  not  common  to  others : — and  in  Paine 
V.  Paririchifi)  it  was  resolved,  that  if  a  highway  is  so 
stopped,  and  a  man  is  delayed  in  his  journey  a  little  while, 
and  by  reason  thereof  he  is  damnified,  or  some  important 
affair  neglected,  this  is  not  such  a  special  damage  for  which 
an  action  on  the  case  will  lie ;  but  a  particular  damage  to 
maintain  the  action  ought  to  be  direct,  and  not  conse- 
quential, as,  for  instance,  the  loss  of  his  horse,  or  some 
corporal  hurt.     So,*  in  Chichester  v.  Leihbridge  (c)  it  was 
held,  that  an  action  would  not  lie  by  an  individual  for  an 
obstruction  in  a  public  highway,  unless  he  sustained  a 
particular  damage,  which  must  appear  on  the  record ;  and 
Mr.  Durnfordf  in  a  note  to  that  case,  states  (d),   that 
**  the  general  rule,  that  where  the  plaintiff  only  sustains 
an  injury  in  common  with  all  the  rest  of  the  king's  sub- 
jects, by  reason  of  a  nuisance  in  the  road,  ort>f  the  road 
being  totally  stopped  up,  he  cannot  maintain  an  action, 
seems  to   have  been  admitted  in  all  the  cases  on  the 
subject ;  and  although  in  Iveson  v.  Moore  {e),  the  Court 
were  divided  in  opinion,  as  to  whether  an  action  of  this 
description  lay  or  not;    yet,   from  a  manuscript   case 
of  Chief  Justice   WiUes^  it  appeared,   that*  the  reason 

(a)  Cro.  Eliz.  664.  S.  C.  Co.  Lit.  56  a.  (b)  Cartb.  1£M. 

(c)  WiUe«,  71.      W)  W.  74.      (e)  1  Salk.  16.  S.  C.  I  Ld.  Rayra.  486. 
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on  which  the  Judges  went,  was,  that  it  sufficiently  ap-       -1^^- 
peared,  that  the  plaintiff  must  and  did  necessarily  suffer       Greasly 
a  special  damage  more  than  the  rest  of  the  king's  sub-      Codling. 
jects  by  the  obstruction  of  the  way,  because  it.  was  set 
forth,  that  the  only  way  to  come  to  the  coal  pits  from  one 
part  of  the  county,  was  through  this  way,  by  which  it 
must  be  understood,  without  any  allegation  of  loss  of  cus- 
tomers, that  the  plaintiff  did  suffer  particularly,  in  respect 
to  his  trade,  by  the  defendants'  wrong." — On  these  grounds, 
and  accosding  to  the  current  of  authorities,  the  mere  in- 
convenience of  delay  is  not  a  sufficient  injury  to  enable  a 
party  to  sustain  an  action  of  this  description,  unless  the  na- 
ture of  the  special  damage  or  personal  inconvenience  which 
he  may  have  sustained,  is  expressly  stated  on  the  face  of 
the  record. 

Mr.  Serjeant  Vaughan  in  support  of  the  rule,  was  stop- 
ped by  the  Court. 

Lord  Chief  Justice  Best. — This  is  a  rule,  calling  on 
the  defendants  to  shew  cause,  why  the  verdict  found  for 
them,  should  not  be  set  aside,  on  the  ground  of  a  misdi- 
rection by  the  learned  Judge  who  tried  the  cause ;  and  it 
appears  to  me,  that  he  did  not  leave  the  question  correctly 
to  the  Jury ;  and,  comsequently,  that  this  verdict  cannot 
stand.  It  is  stated  on  the  face  of  the  declaration,  that  the 
plaintiff  was  possessed  of  four  asses,  and  was,  at  the  time  of 
the  obstruction,  driving  them  through  and  along  a  public 
highway;  that  whilst  he  was  so  using  the  way,  the  defen- 
dants shut  a  gate  across  it,  and  thereby  obliged  the  plain- 
tiff to  go  a  more  circuitous  way,  and  that  statement  was 
made  out  by  the  evidence  at  the  trial.  The  question  then 
is,  whether,  if  a  man  be  travelling  on  a  public  highway, 
he  is  entitled  to  maintain  an  action,  not  on  account  of  the 
road's  being  out  of  repair,  but  by  being  stopped  by  ano- 
ther in  his  progress?  Now,  I  am  of  opinion,  that  this  ac- 
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tion  is  maintainable  on  principle^  without  having  recourse 
to  any  previous  authority,  or  referring  to  any  decided  ca< 
ses.  We  cannot  enquire  as  to  the  amount  of  the  injury  the 
plaintiff  actually  sustained^  or  the  advantage  he  might  have 
derived  by  prosecuting  his  journey,  as  he  would  have  done, 
had  he  not  been  stopped  by  the  defendants.  That  was 
expressly  for  the  Jury  to  determine;  still,  however,  it  has 
been  said,  that  the  plaintiff  could  not  maintain  this  action, 
unless  he  had  shewn  and  proved  a  particular  and  special 
damage;  and  although,  in  the  case  of  a  public  nuisance,  a 
party  cannot  be  subjected  to  an  action  without  special 
damage  laid  or  proved,  yet  if  one  individual  can  shew  that 
he  has  received  an  injury  distinguishable  from  others  of 
the  king's  subjects,  and  thereby  sustained  a  special  dam* 
age,  he  may  maintain  an  action  on  the  case.  The  cases 
which  have  been  referred  to,  do  not  break  in  upon  or  en- 
trench on  this  principle.  In  Paine  v.  Partrich,  the  main 
ground  of  the  decision  was,  that  it  did  not  appear  that  the 
plaintiff  had  declared  on  a  special  damage ;  and  although 
there  is  an  expression  there  in  favour  of  the  defendants  (a), 
as  **  it  was  resolved,  that  if  a  highway  is  so  stopped,  that 
a  man  is  delayed  in  his  journey  for  a  time,  by  reason 
whereof  he  is  damnified,  it  was  not  such  a  special  damage 
for  which  an  action  on  the  case  would  lie ;  but  that,  to 
maintain  the  action,  a  particular  damage  ought  to  be  di- 
rect, as,  for  instance,  the  loss  of  the  plaintiff's  horse,  or 
some  corporal  hurt;** — yet  if  he  were  prevented  firom 
performing  a  business  of  importance,  there  can  be  no 
doubt  but  that  it  would  be  such  a  species  of  injury  as 
would  enable  him  to  maintain  this  action ;  but  in  the  third 
resolution  in  that  case,  it  was  stated  expressly  (6),  that  the 
plaintiff  had  not  declared  upon  any  particular  damage,  but 
generally,  that  he  had  lost  the  liberty  of  the  passage,  &c. 
and,  therefore,  that  the  action  would  not  lie.  Here,  how- 
ever, a  special  damage  is  expressly  stated  on  the  face  of 


{a)  Cutk  194. 


(h)  Id.  193. 
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the  declaration,  and  an  injury  for  a  delay  may  be  equally  -  j^^- 
as  prejudicial  as  a  personal  injury  sustained  by  an  indiri-  Oreasly 
dual,  or  the  loss  of  the  horse  on  which  he  is  riding.  The  CoDLitro. 
case  of  Hubert  v.  Groves  was  referred  to  in  Rose  v.  Miles j 
and  distinguished  by  Lord  EUenborough  from  the  latter 
case,  on  the  ground,  that  there  the  damage  might  be  said 
to  be  common  to  all ;  but  that  Rose  v.  Miles  was  something 
different,  for  that  the  plaintiff  was  in  the  occupation  of  the 
navigation  of  a  canal,  that  he  had  commenced  his  course  upon 
it,  and  was  in  the  act  of  using  it  when  he  was  obstructed. 
It  did  not  rest  merely  in  contemplation.  **  Surely,  there- 
fore," said  his  Lordship,  "  Aia  goes  one  step  farther,  this  is 
something  substantially  more  injurious  to  this  person  than 
the  public  at  large,  who  might  only  have  it  in  contempla- 
tion to  use  it ;  and  he  has  been  impeded  in  his  progress, 
by  the  defendants*  wrongfully  mooring  their  barge  across, 
and  has  been  compelled  to  unload  and  to  carry  his  goods 
over  land,  by  which  he  has  incurred  expense,  and  that 
expense  caused  by  the  act  of  the  defendants.  If  a  man's 
time  or  his  money  are  of  any  value,  it  seems  to  me,  that 
this  plaintiff  has  shewn  a  particular  damage."  And  Mr. 
Justice  Bayley  and  Mr.  Justice  Dumpier  concurred  in 
thinking,  that  if  a  party  sustain  a  particular  damage,  by 
which  he  must  incur  an  expense,  in  order  to  convey  his 
goods  another  way,  he  was  entitled  to  maintain  an  action: 
That  case  appears  to  me,  to  be  undistinguishable  from  the 
present,  with  the  Exception,  that  the  way  obstructed  was 
a  canal  instead  of  a  road;  there  the  plaintiff  received  no 
immediate  personal  injury,  but  was  merely  impeded  in  his 
progress  on  the  canal,  by.  the  defendants'  having  wrong- 
fully moored  their  barge  across  it:  but  here,  the  plaintiff's 
passage  was  obstructed  by  the  defendants'  keeping  a  gate 
shut,  and  thereby  obliging  the  plaintiff  to  go  back,  and 
take  a  more  circuitous  route.  On  these  grounds,  I  am  of 
opinion,  that  the  rule  for  setting  aside  this  verdict  and 
granting  a  new  trial,  must  be  made  absolute. 
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]?^  Mr.  Jastioe  Park. — ^When  this  rale  was  obtained,  the 

case  of  Rose  y.  Miles  was  lefied  mi,  and  which  appears 
to  me  to  be  precisely  in  point;  and  Lord  Ettenbarougk 
drew  a  true  distinction  between  that  case  and  Hmbert 
Y.  Graces.  So  the  case  of  Pmme  y.  Partridh  as  re- 
ported in  CartheWf  is  distingmshable;  as  it  was  there 
stated,  that  die  thing  comphined  of  was  a  oonunon  nui- 
sance only,  and  the  plaintiff  did  not  state  in  his  declara- 
tion, that  he  had  suffered  a  particular  injury  or  special 
damage,  and  the  judgment  of  the  Court  proceeded  on  that 
ground;  and  although,  with  respect  to  the  spedal  dam- 
age, it  was  there  resolYcd,  that  it  must  be  direct,  and  not 
consequential,  yet  it  is  only  put  by  way  of  example,  viz. 
the  loss  of  a  horse,  or  some  corporal  hurt ;  but  in  Rose  y. 
Miles,  a  writ  of  error  was  brought  to  reverse  a  judgment 
of  this  Court,  and  which  was  affirmed  by  Lord  EUenba- 
rough,  Mi.  Justice  Bayley,  and  Mr.  Sus^ce  Danger ; 
and  the  latter  said,  **  The  present  case  admits  of  this  ^tmc- 
tion  from  most  of  the  other  cases,  that  here  the  plaintiff 
was  interrupted  in  the  actual  enjoyment  of  the  highway. 
The  expense  was  incurred  by  the  immediate  act  of  the 
defendants,  for  the  plaintiff  was  forced  to  unload  his  goods 
and  carry  them  over  land;  if  this  be  not  a  particular  dam- 
age, I  scarcely  know  what  is/*  So  here,  the  plaintiff  was 
put  to*  expense  by  being  obliged  to  take  a  circuitous  course, 
and  was  interrupted  in  the  actual  enjoyment  of  the  high- 
way by  the  immediate  act  of  the  defendants; 

Mr.  Justice  Buerough. — ^The  true  distinction  in  all  the 
cases  is,  not  as  to  the  nature  of  the  injury  the  party  may 
have  sustained,  but  whether  the  inconvenience  complained 
of  be  general  and  applicable  to  the  public  at  large,  or  a 
particular  inconvenience  confined  to  the*party  complain- 
ing ;  and  here,  it  is  quite  clear,  that  the  plaintiff  has  re- 
ceived some  inconvenience,  as  he  was  obstructed  by  the 
defendants*  shutting  a  gate  across  a  public  highway,  on 
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which  he  was  travelling  with  his  asses  laden^  and  by  which  ^  I8g4» 
he  was  obliged  to  take  a  more  circuitous  route.  It  ap- 
pears to  me,  that  there  is  no  distinction  to  be  drawn  in 
principle,  between  this  case  and  that  of  a  public  waggon 
conveying  goods  of  a  considerable  value,  or  of  a  person  who 
is  carrying  his  goods  to  market,  and  disappointed  of  their 
sale,  by  an  individual's  obstructing  the  road.  There  was 
no  dbpute  about  the  facts ;  and  I  am  clearly  of  opinion, 
that,  under  the  circumstances,  the  Jury  ought  not  to  have 
found  a  verdict  for  the  defendants.  The  rule  for  a  new 
trial  must  consequently  be  made 

Absolute. 


Redfern  and  Others  r.  Smith,  Widow  (a).  ^T^! 

X  HIS  was  a  writ  of  waste,  and  founded  on  the  statute  of  <»  a  writ  of 
GhuceHert  G  Edw.  1,  c.  5  (6),  for  waste,  sale,  and  destruc-r  statute  orGUm- 
tion  committed  by  the  defendant,  in  felling  timbeic^  trees,  ^^'^^ 


Tiew 


on  an  estate  situate  in  Church  Greeslv,  in  the  county  of  **^«*  **»«  *"»>• 

y»  J  and  the  Jury 

Derby »  must  find  the 

At  the  trial,  before  Mr.  Baron  HuUoct,  at  the  last  As">  p  "^  ^^ 
sizes  at  Derby,  he  left  it  to  the  Jury  to  say,  whether 
they  thought,  from  the  evidence,  the  felling  of  the  trees 
would  be  beneficial  or  an  improvement  to  the  plaintiffs* 
estate,  they  being  reversioners  in  fee,  and  the  defendant 
tenant  for  life  under  the  will  of  her  late  husband ;  or  whe- 
ther the  estate  had  been  injured  or  deteriorated,  and  if  so, 
to  what  extent;  and  that  the  Jury  should  find  damages  ac* 
cordingly;  but  he  did  not  direct  them  to  find  the  place 
wasted :  and  they  gave  a  verdict  for  the  plaintiffs,  dama- 
ges, SOL 

(a)  See  S.  C.  8  B.  Moore,  443.       he  shall  forfeit  the  place  wasted, 

(b)  By  wluch  it  is  proyided,  that      and  treble  damages, 
if  tenant  for  life  or.  years  do  waste, 
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ia84  ^  Mr.  Serjeant  Vamgkan,  in  the  last  Term,  obtained  a 

rule  nisi,  that  this.yerdict  might  be  set  aside,  and  a  ver- 
dict entered  for  the  defendant  instead  thereof,  or  that  a 
new  trial  might  be  granted,  on  the  ground  that  the  Jury 
ought  to  have  been  directed  to  find  the  place  wasted.    In 
Brooke's  Abridgmeni(a),  and  in   Viners  Abridgmemi{b), 
it  is  said,  that  in  waste  at  AIM  Prims,  waste  waa  found  in 
four  oaks,  in  divers  parts  in  a  wood,  and  it  was  doubted, 
if  the  plaintiff  should  recover  the  wood  or  the  place  wast- 
ed ;  and  at  last  it  was  awarded,  that  he  recover  the  place 
wasted  and  his  treble  damages;  and  41  Edw.  S,  S3,  is 
cited  as  an  authority.     In  Fiixherberfs  Abridgment  (c), 
it  appears  to  have  been  laid  down  so  early  as  8  fcfo.  2, 
that  the  Court  cannot  award  damages  without  the  plain- 
tiff's being  entitled  to  recover  the  place  wasted.    And  in 
the  Governors  of  Harrow  School  r.  AUerton  (d),  which  was 
an  action  of  waste  on  this  statute,  against  a  tenant  for 
years,  for  converting  three  closes  of  meadow  into  garden 
ground,  and  the  Jury  gave  oiil]^  one  fiirlhing  damages  for 
each  c)pse,  the  Court  allowed  the  defendant  to  enter  up 
judgment  for  himself;  but  here,  as  the  Jury  have  not 
found  what  the  place  wasted  is,  no  judgment  can  be  en- 
tered on  the  postea,  or,  at  all  events,  the  defendant  is  en- 
titled to  a  new  trial. 

Mr.  Serjeant  Pell  now  shewed  cause,  and  cited  the  case 
of  Greene  v.  Cole  (e),  where  it  was  held,  that  it  was  im- 
material for  the  Jury  to  find  a  sale  if  they  found  particular 
wastes ;  and  that  if  they  gave  costs^of  suit,Jthere  being  none 
recoverable  in  the  action,  yet  that  judgment  might  be  en- 
tered for  the  plaintiff  without  any  respect  being  paid  to 
the  costs.  If  a  view  by  the  Jury  were  necessary,  it  should 
have  been  had  before  the  trial ;  but  as  they  have  found  by 


{a)TiU  Waste,  pL 24.    {b)  Tit  Waste,  [1]  («).   (c)  Tit.  Waste,  pi.  1 1 1. 
id)  2  Bos.  &  Fill.  86.  (e)  2  Wins.  Saund.  261 . 
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their  vmlict,  that  waste  was  committed  by  the  defendant, 
it  was  sufficient  to  entitle  the  plaintiffs  to  recover  the 
damages  found  for  them. 


1824. 


Lord  Chief  Justice  Bbst. — ^I  am  clearly  of  opinion  that 
this  verdict  cannot  be  supported^  as  the  Jury  have  not 
found  the  place  wasted,  nor  were  they  directed  to  do  so ; 
it  was  necessary  that  they  should  have  had  a  view  pre- 
viously to  the  trialj  and  that  circumstance  ought  to  have 
been  enquired  into;  and  the  only  (question  left  to  them 
waSy  whether  the  felting  of  the  trees  by  the  defendant 
was  injurious  to  the  plaintiffs'  reversionary  interest  in 
the  estate.  It  is  impossible  for  the  Court  to  ascertain  the 
value  of  the  place  wasted,  or  whether  it  might  refer  to  the 
stools  from  which  the  trees  were  cut,  or  the  close  on  which 
they  stood. 

Mr^  Justice  Burrouoh. — It  is  quite  impossible  that  this 
verdict  can  be  sustained ;  it  is  equally  elear  that  there  should 
have  been  a  view;  for  in  all  the  books  of  entries,  the  judg- 
ments ate  per  visum  Juratorumy  and,  on  finding  the  place^ 
wasted ;  it  therefore  should  have  been  left  to  the  Jury  to 
consider  the  nature  of  the  injury  done,  as  well  as  the  place 
wasted.    The  rule  for  a  new  trial  must  therefore  be  made 

Absolute. 


PococK  V.  Billing. 

J.  HIS  was  an  action  of  assumpsit,  and  brought  by  the 
plaintiff,  as  indorsee,  against  the  defendant,  as  acceptor 
of  a  bill  of  exchange. 

At  the  trial,  before  Lord  Chief  Justice  Oifford,  at 
Guildhall,  at  the  Sittings  after  the  last  Hilary  Term,  on 

oannot  be  nmrred  in  evidence,  unleu  it  be  shewn  that  he  waa  the  holder  at  the 
them. 


Saturday, 
Julif  Sd. 

In  an  action  by 
the  indorsee 
againit  the  ac  • 
ceptor  of  a  bill 
of  exchange, 
dedarationa 
made  by  a 
former  holder 
and  indoner, 
time  of  making 
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22^  the  production  of  the  bill,  it  appeared  that  there  had 
been  several  indorseibents  upon  it,  and  the  ground  of  de- 
fence was,  that  the  drawer  had  negotiated  it  after  he  be- 
came bankrupt,  and  that  there  was  no  consideration  given 
for  the  bill,  either  by  the  plaintiff  or  the  several  other  in- 
dorsers :  and  in  order  to  establish  this,  the  defendant  pro- 
posed to  give  in  evidence,  a  conversation  between  one  of 
the  indorsers  and  a  witness  who  was  called  at  the  trial, 
and  in  which  the  former  stated,  that  he  gave  no  considera- 
tion for  th6  bill,  nor  did  he  receive  any  money  for  his  in- 
dorsement; on  which  it  was  objected,  that  a  statement 
made  by  the  indorser  when  the  plaintiff  was  not  present, 
was  not  evidence ;  and  that  in  an  action  by  an  indorsee 
against  the  acceptor,  what  the  indorser  had  said,  could 
not  be  evidence  as  against  the  indorsee  or  acceptor.  His 
Lordship  was  of  opinion,  that  the  declarations  of  the  in- 
dorser were  admissible,  for  the  purpose  of  shewing  that 
he  gave  ho  considertition  for  the  bill :  and  the  Jury  found 
a  verdict  for  the  defendant. 

Mr.  Serjeant  Pell,  in  the  last  Term,  obtained  a  rule 
msif  that  this  verdict  might  be  set  aside,  and  a  new  trial 
granted ;  on  the  ground  that  it  did  not  appear  at  the  trial, 
that  the  declarations  by  the  indorser  were  made  at  the. 
time  the  bill  was  in  his  possession. 

Mr.  Serjeant  Vaughan,  and  Mr.  Serjeant  Bosanquei, 
now  shewed  cause ;  and  on  the  report  of  Lord  Giffbrd 
being  read,  it  did  not  appear  that  the  bill  was  in  the  pos- 
session of  the  indorser  at  the  time  he  made  the  declara- 
tions in  question.  Still,  however,  it  was  submitted,  that 
as  the  plaintiff,  as  indorsee,  claimed  through  the  indorser, 
what  the  latter  said  was  evidence  as  against  him;  and  that 
although  this  might  not  be  evidence  that  the  plaintiff  gave 
no  consideration,  yet  that  it  was  admissible  to  shew,  that 
the  indorser  himself  neither  gave  nor  received  any. 
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Lord  Chief  Justice  Best. — The  only  question  in  this  182-*: 
case  is^  whether  the  declarations  of  a  former  holder  of  a 
bill  of  exchange,  are  receivable  in  evidence  to  shew  the 
want  of  consideration*  I  take  the  rule  to  be,  that  de- 
clarations of  the  holder  of  a  biU,  made  while  he  has  the 
bill  in  his  handsi  are  admissible,  because,  at  the  time  he 
makes  them,  they  are  against  his  interest,  and  destructive 
of  his  own  rights ;  but  if  such  person  parts  with  the  bill, 
and  afterwards  says  it  was  founded  on  fraud,  such  declara- 
tions are  not  admissible;  they  are  in  effect  to  be  treated 
in  the  same  manner  as  admissions  of  a  party  to  §  suit, 
which  are  receivable  only  when  they  are  supposed  to  be 
adverse  to  his  interest.  The  present  case  seems  to  have 
been  considered  by  Lord  Giffard  at  the  trial,  on  the  broad 
ground,  that  the  declarations  of  any  former  holder  of  the 
bill  were  receivable,  but  I  am  clearly  of  opinion,  that  if 
such  person  had  parted  with  the  bill  previously  to  making 
the  declarations,  what  he  then  said  is  not  evidence.  The 
rule  which  allows  what  one  man  says  to  be  evidence  against- 
another,  ought  not  to  be  extended ;  and  whenever  a  party 
offers  the  declarations  of  a  third  person  in  evidence,  he 
must  clearly  shew  that  such  third  person  made  such  de- 
clarations against  his  own  interest,  or  they  ought  not  to 
be  received. 

The  rest  of  the  Court  concurring,  the  rule  for  a  new 

trial  was  made  ' 

Absolute  (a). 

(a)  At  the  second  trials  before  pluDtiff  consented  to  be  nonsuit- 
Lord  Chief  Justice  Bt$t,  it  ^  *  ed.  See  1  Ry.  &  Mood.  N.  P.  C. 
pearing  that  the  declarations  were  127-    And  see  Borough  v.  White, 
made  by  the  indorser  whilst  he  2  Gar.  &  Payne's  N.  P.  G.  8. 
was  the  holder  of  the  bill,  the 
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1894^ 

Monday,  Garland  r.  Jekyll  and  Cuming. 

Juljf  Sih,      ^-^ 

Where  a  copy-  Jl  HIS  was  an  Rctioa  o(  a$9umpsit  for  money  had  and  re- 

IhJ*l,S^on  ceived,  which  was  tried  before  Lord  Chief  Justice  Dalku, 

of  one  tenant,  at  the  Sittings  after  Hilary  Term,  1833,  when  a.  verdict 

heriot,  but  se  was  found  for  the  plaintiff  with  nominal  damages,  subject 

ed?Vit  after'  ^  ^^  Opinion  of  the  Court  on  the  following  case : — 
wa!rds  becomes        Jq  ^^e  manor  of  Week'M  Park  Hall,  in  the  county  of 

re-united  in  the  •11/ 

penon  of  a  tin-  EsMex,  there  are,  and,  from  time  immemorial,  have  been 
heriot'ooJxir^  divers^custonuury  and  heriotaUe  copyhold  tenements  of 
payable.  inheritance,  held  by  the  respective  tenants  diereof^  unto 

them,  and  their  heirs,  and  assigns,  by  the  rod,  and  by 
copy  of  the  court  rolls  of  tiie  manor,  of  the  lord  of  the 
manor  for  the  time  being,  at  the  will  of  the  lord,  ac* 
cording  to  the  custom  of  the  manor,  by  the  rents,  cus- 
toms, and  services  thereof,  due  and  of  right  accustomed. 

There  now  is,  and  from  time  immemorial  hath  been  a 
custom  within  tlie  manor,  for  the  lord  of  the  manor  for 
the  time  being,  upon  the  death  of  every  copyhold  tenant 
of  any  customary  and  heriotable  copyhold  tenement  or  te- 
nements within  the  manor,  to  have,  take,  and  seize,  for 
heriots  in  respect  thereof,  so  many  of  the  beasts  which 
were  of  such  customary  and  heriotable  copyhold  tenant 
at  the  time  of  his  death,  as  the  number  of  heriots  due  in 
respect  of  such  customary  and  heriotable  copyhold  tene- 
ments- did  at  that  time  amount  to,  and  it  was  at  the  trial 
contended,  that  the  custom  was  for  the  lord  of  the  manor 
for  the  time  being,  upon  that  occasion,  to  have,  take,  and 
seize  for  such  heriots,  such  beasts  which  were  of  such 
tenant  at  the  time,  of  his  death,  as  were  then  the  best 
beasts  of  such  tenant,  or  were  such  as  the  lord  of  the 
manor  should  elect  to  have,  take,  and  seize  as  such  best 
beasts. 

In  the  year  1785,  Samuel  Warnpr  was  a  copyhold  ten- 
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ant  of  two  customary  and  heriotable  copyhold  tenements  ^  1S24^ 
within  the  manor,  which  he  held  and  was  seised  of  to  him 
and  his  heirs  by  the  rod,  and  by  copy  of  the  court  rolls 
of  the  manor,  at  the  will  of  the  lord  thereof,  for  the  time 
beings  aecording  to  the  custom  of  the  manor,  by  the  rents, 
customs  and  services  thereof,  due  and  of  right  accus- 
tomed; that  is  to  say,  one  copyhold  tenement,  consisting 
of  three  parcels  of  land  with  the  appurtenances,  parcel  of 
Westiandf  customary  and  heriotable,  containing,  by  estima- 
tion, nine  acres,  more  or  less,  abutting  upon  lands  called 
EdmuruFs  Lands;  and  another  copyhold  tenement  consist- 
ing of  two  other  pieces  or  parcels  of  land,  another  parcel 
of  Westland,  being  customary  and  heriotable,  containing, 
by  estimation,  ten  acres,  more  or  less,  abutting  upon  Deng» 

hiU  HaU  Ground. 

« 

In  the  same  year,  the  said  Samuel  Warner  died,  so 
seised  of  and  holding  the  said  copyhold  premises^  and 
the  following  presentments,  surrenders,  admittances,  and 
other  proceedings  respecting  the  said  premises,  and  also 
several  other  copyhold  {Nremises,  were  had,  made,  and 
taken,  at  divers  Courts  Baron  of  the  manor,  held  when 
the  same  were  so  respectively  had,  made,  and  taken;  and 
the  following  entries  thereof,  and  of  the  divers  heriots 
and  rents  payable  in  respect  thereof,  were  made  in  the 
court  rolls  of  the  manor  as  follow — 

17S5,  June  Sih» — At  this  Court,  it  was  presented  by  the 
homage,  that  Samuel  Warner,  a  late  copyhold  tenant  of  the 
said  manor,  died  since  the  last  Court,  seised  of  three  par- 
cels of  land,  with  the  appurtenances,  parcel  of  Weeiland, 
customary  and  heriotable,  containing,  by  estimation, 
nine  acres,  more  or  less,  abutting  upon  lands  called  Ed» 
mund*8  Lands,  and  of  two  other  pieces  of  land  with  the  ap- 
purtenances, another  parcel  of  West  land,  being  customa- 
ry and  heriotable,    containing  ten  acres,  more  or  less. 
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1824;^  abutting  upon  Denghitt  Hall  Ground;  and  that,  by  his 
death,  there  happened  to  the  lord  two  heriots,  for  which 
two  cows  of  about  5L  value  were  seized ;  but  who  was  the 
next  heir  of  the  said  Samuel,  the  homage  knew  not ;  and 
because  no  one  came  to  be  admitted  to  the  said  premises, 
the  first  proclamation  was  three  times  made,  that  if  any 
person  ckimed  any  right  or  title  to  the  lands  and  tenements 
of  which  Samuel  Warner  lately  died  seised,  he  would 
come  into  Court  and  be  admitted  thereto,  or  they  would 
be  seized  into  the  hands  of  the  lord  of  the  manor  for  want 
of  a  tenant. 

1735,  October  Gth. — At  this  Court*  (after  two  proclama- 
tions made  for  the  heirs  of  Samuel  Warner),  came  Cathe- 
rine Grayham,  the  wife  of  ^T^ry  Vere  Grayham,  and  de-. 
sired  to  be  admitted  to  one  undivided  fourth  part  of  the  pre- 
mises above  described,  of  which  Samuel  Warner,  her  fa- 
ther, latdy  died  seised,  it  being  her  right  and  inheritance 
as  one  of  the  four  daughters  and  co-heiresses  of  the  said  * 
Samuel;   to  which  said  Catherine  Gray  ham,  the  lord  of 
the  manor,  by  his  steward,  granted  and  deUv^ered  seisin  of 
the  said  premises,  by  the  rod,  to  have  and  to  hold  one  un-' 
divided  fourth  part  of  all  and  singular  the  premises  aforesaid,' 
with  the  appurtenances,  of  which  the  said  Samuel  Warner- 
died  seised  as  aforesaid,  unto  the  said  Catherine  Gray  ham, 
her  heirs  and  assigns  for  ever,  as  her  right  and  inheritance, 
of  the  lord  by  the  rod,  at  the  will  of  the  lord,  according  to 
the  custom  of  the  manor,  by  the  rents,  customs,  and  ser- 
vices therefore  due  and  of  right  accustomed.     And  a  fine 
of  twenty  guineas  was  set  on  the  whole  premises,  as  ap- 
peared in  the  margin;  and  she,  the  said  Catherine,  was  ad- 
mitted tenant,    (Fine  in  the  margin,  twenty  guineas,  to  be 
paid  the  13th  of  October,  instant,  at  Park  HalL) 

At  the  same  Court,  and  on  the  same  day,  there  was 
a  like  admission  of  Mary  Warner,  spinster,  another  of  the 
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four  daughters,  and  co-heiressea  of  Samuel  Warner.    And       ^^ 
the  fine  in  the  margin  was  the  same  as  in  the  preceding 
admission,  viz.  for  the  whole  twenty  guineas,  &c. ' 

*  At  the  same  Court,  there  was  a  like  admission  of  Elea-^ 
nory  the  third  daughter  of  Samuel  Warner^  with  a  Uke 
fine  in  the  margin. — And  at  the  same  Court,  there  was  a 
like  admission  of  i^mt,  the  fourth  daughter  of  Samuel 
Warner.  (Fine  in  the  margin  for  the  whole  twenty  gui- 
neas, &c.) 

1786,  September  \5th. — The  death  of  Catherine  Gray- 
ham  was  presented^  and  the  first  proclamation  made. 

1786,  Novembmr  \st. — ^The  second  proclamation  was 
made  for  the  claimants  of  the  said  Catherine  Grayham. 

1737  y  September  S6th. — The  death  of  JIfary  Wamervfas 
presented,  as  seised  of  one  undivided  fourth  part  of  the 
said  premises ;  and  that  Eleanor  Warner  and  Ann  Warner, 
spinsters,  were  her  sisters  and  co-heirs ;  hut  whether  she 
left  any  heriot  at  the  time  of  her  death,  the  homage  knew 
not;  and  because  no  person  came  to  be  admitted,  procla- 
mation was  made. 

The  homage  abo,  at  the  same  Court,  presented  a  rental 
of  the  manor,  of  which  the  following  is  an  extract: — 


cuts  ra  Tmisnr  -ncBM, 
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1737,  November  144h. — At  this  Court,  came  Kittys  the  1834. 
wife  of  Langhom  Warren^  clerk ;  Eleanor,  the  wife  of  Wil* 
Ham  Bunbury,  clerk ;  Ann  Grayham,  spinster,  and  John 
Elliston,  an  infant  son  of  John  EUiston,  by  Sarah  his  wife, 
late  Sarah  Grayham^  spinster,  and  desired  the  lord  to  ad- 
mit them  each  severally  and  respectively  €u  tenants  in  com- 
mon, and  not  as  joint  tenants,  to  one  undivided  fourth  of  a 
fourth  of  all  those  premises  of  which  Catherine  Grayham 
lately  died  seised,  as  her  co-heirs;  to  which  request  of 
the  said  Kitty,  Eleanor,  Ann,  and  John,  the  lord  of  the  ma- 
nor granted  seisin  thereof,  to  have  and  to  hold  the  said  pre- 
mises unto  them,  fheir  heirs,  and  assigns  respectively  for 
ever,  of  the  lord,  by  the  rod,  at  the  will  of  the  lord,  accord- 
ing to  the  custom  of  the  manor,  by  the  rents,  customs,  and 
services  therefore  due  and  of  right  accustomed.  And  they 
gave  the  lord  for  their  several  fines  as  appeared  in  the 
margin,  and  were  admitted  tenants  accordingly.  (No 
fines  appeared.) 

1738,  May  S3r</.-^It  was  presented  at  this  Court,  that 
upon  the  \4^  November,  1737,  Langhom  fFarren,  cterk, 
and  Kitty  his  wife,  in  right  of  the  said  Kitty,  surrendered 
to  the  lord  all  their  and  either  of  their  copyhold  messuages, 
lands,  &c.  whatsoever,  holdenof  the  manor  by  copy  of  court 
roll,  to  such  uses  as  she,  the  said  Kitty,  should  at  any 
time  thereafter,  as  well  as  during,  and  notwithstanding  .her 
coverture,  by  her  last  will  in  writing  declare,  order,  direct, 
limit,  and  appoint. 

1 743,  January  16th. — After  reciting  that,  *^  At  a  general 
Court  Baron  holden  for  the  manor,  on  the  6th  October,  1 735, 
Catherine,  the  wife  Cff  Henry  Vere  Grayham,  formerly  Ca^ 
therine  Warner,  spinster,  Mary  Warner,  Eleanor  Warner, 
and  Ann  Warner,  were  admitted  each  to  an  undivided  fourth 
part  of  the  said  premises,  as  the  four  daughters  and  co-heir- 
esses of  Samuel  Warner,  deceased.  And  also  reciting,  that 
at  another  general  Court  Baron  holden  on  the  15th  Septem- 
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lS24i»^  ber^  1736,  the  death  of  Catherine  Grayham  was  presented, 
and  the  first  proclamation  made.  And  that  at  another 
general  Court  Baron  holden  on  the  1st  November  follow- 
ing, the.  second  proclamation  was  made.  And  that  at  ano- 
ther general  Court  Baron  holden  on  the  144h  November ^ 
1737,  Kitty,  the  wife  of  Langhom  fTarren,  clerk,  late 
Kitty  Grayham,  Eleanor,  the  wife  of  fFilUam  Bumbury, 
clerk,  late  Eleanor  Grayham,  Ann  Grayham,  spinster, 
and  John  ElUston,  an  infant,  were  admitted  each  to  a  fourth 
part  of  one  undivided  fourth  of  the  premises  aforesaid,  of 
which  Catherine  Grayham,  their  mother,  died  seised :  ** — 
At  this  Court,  it  was  presented,  that  Mary  Warner, 
spinster,  was  dead;  and  that  she,  at  the  time  of  her  death, 
was  seised  of  one  undivided  fourth  part  of  the  said  pre- 
mises, and  that  John  EUiston,  the  infant,  was  also  dead; 
and  that  he  died  seised  of  a  fourth  part  of  a  fourth  of  the 
said  premises  to  which  his  mother  was  entitled  after  the 
death  of  the  said  Catherine  Grayham;  but  whether  either 
of  them  left  any  heriot,  the  homage  knew  not.  That 
Eleanor  Warner  and  Ann  Warner,  spinsters,  Kitty,  the 
Ytit&oi  Langhom  Warren,  clerk,  Eleanor,  then  the  wife  of 
Sir  William  Bunbury,  and  Ann  Grayham,  spinster,  came 
into  Court ;  and  that  the  said  Eleanor  Warner  and  Ann  FTar- 
ner  desired  to  be  admitted  each  to  an  undivided  third  part 
of  a  third  of  that  fourth  part  of  the  said  premises  of  which 
Mary,  their  sister,  died  seised ;  and  that  Kitty  Warren, 
Eleanor  Bunbury,  and  Ann  Grayham,  desired  each  to 
be  admitted  to  a  third  of  that  fourth  of  a  fourth  of  the 
premises,  to  which  the  said  John  Elliston,  their  sister's  son, 
was  admitted,  and  died  seised  of,  and  also  each  to  a  third 
of  a  third  of  that  fourth,  of  which  Mary  fFiamer,  their 
aunt,  died  seised ;  to  which  four  several  requests  the  lord 
of  the  manor  consented,  and  delivered  seisin  of  the  pre- 
mises, to  have  and  to  hold  the  same  unto  the  said  Eleanor 
and  Ann  Warner,  Kitty,  Eleanor,  and  Ann  Grayham, 
respectively,  and  to  their  respective  heirs  and  assigns  for 
ever,  of  the  lord,  &c.  according  to  the  cystom  of  the  ma- 
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nor;  and  they  gave  the  lord  for  their  several  fines,  as  ap-       -}^^- 
peared  in  the  margin,  and  were  adniitted,  severally ^  ten-      Garland 
ants  accordingly.     And  at  the  same  Court  it  was  present-       Jekyll. 
ed,  that  the  said  Eleanor  and  Ann  Warner  appointed  an  at- 
torney to  be  admitted  for  them,  and  afterwards  to  surren- 
der to  the  use  of  their  respective  wills,  which  was  according- 
ly^done. 

1748,  February  2d.  — At  this  Court,  it  was  presented, 
that  Langhom  Warren^  clerk,  and[  Kitty ^  his  wife,  came 
before  the  steward,  and  that  she,  the  said  Kitty ^  surren- 
dered to  the  u^e  of  her  will. 

1762,  AfaySrf.— At  this  Courts  the  death  of  Lady 
Eleanor  Bunburyf  the  wife  of  William  Bunbury,  clerk,  was 
presented;  and  that  she  died  seised  of  one  undivided  fourth 
part  of  a  fourth  of  the  said  premises,  to  which  she  was 
admitted  on  the  14th  ^(99^m6^,  1787;  and  also  of  a  third 
of  a  fourth,  to  which  she  was  admitted  on  the  IStfi  Janua^ 
rjTi  1748.  And  the  first  proclamation  was  made  accord- 
ingly. 

17^,  July  \9th. — The  second  proclamation  was  made 
for  the  heirs  of  Lady  Eleanor  Bunbury, 

1768,  March  Wh.— The deathot Kitty  Warren,mdow, 
formerly  Kitty  Grayham^  spinster,  was  presented,  and  that 
she  died  seised  of  one  undivided  fourth  part  of  a  fourth  of 
the  premises,  to  which  she  was  admitted  on  the  14th  Novem- 
ber y  1787 ;  and  also  of  the  third  of  a  fourth  of  a  fourth,  and 
the  third  of  a  third  of  a  fourth  of  which  John  EUiston  and  Ma- 
ry Warner  died  seised.  And  that  the  homage  were  inform- 
ed that  Erasmus  Warren,  clerk,  was  her  only  son  and  heir ; 
but  whether  she  left  any  animal  to  seize  for  a  heriot,  they 
knew  not;  and  proclamations  were  made  accordingly,  for 
the  heirs  of  Dame  Eleanor  Bunbury, 

VOL.  IX.  L  L 
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1763,  September  14tt.— After  reciting  the  admission 
of  Eleanor y  otherwise  EUen  Warner ,  spinster,  on  the  6th 
October t  1735;  the  admission  with  her  sister,  Ann  War- 
ner,  on  the  18th  January,  1748;  the  death  of  the  said  El- 
eanor  Warner  was  presented,  seised  of  the  said  undivided 
fourth  part,  and  the  third  of  a  thurd  of  the  fourth ;  and  that 
Ann  Warner,  spinster,  was  her  sister  and  heir;  but  whe- 
ther she  left  any  animal  as  a  heriot,  the  homage  knew  not. 
Whereupon  Ann  Warner,  by  her  attorney,  was  admitted, 
under  the  will  of  her  sister  £feaiior,  to  all  and  singular  the 
premises  of  which  she  died  seised,  to  have  and  to  hold  the 
said  premises  to  the  said  Ann  fFamer,  het  heirs  and  as- 
signs for  ever,  according  to  the  will  of  the  lady  of  the  ma- 
nor. And  she  gave  the  lady  the  several  fines  as  appear- 
ed in  the  margin,  and  was  admitted  tenant  accordingly. 
And  at  the  same  Court  the  said  Ann  Warner  surrendered  to 
the  use  of  her  will.  The  fine  in  the  margin  was : — (For  the 
fourths,  51.5s.;  for  the  other  parts,  lls.GcL — 5/.16«-6d.) 

At  the  same  Court,  Erasmus  JFarren^  clerk,  only  son  and 
heir  of  Kitty  Warren,  deceased,  was  admitted  as  devisee 
under  her  will,  to  one  undivided  fourth  of  a  fourth,  and  also 
the  third  of  a  fourth  of  a  fourth,  and  also  the  third  of  a 
third  of  a  fourth,  of  which  she  died  seised,  to  have  and 
to  hold  the  same  unto  the  said  Erasmus.  Warren,  his  heirs 
and  assigns  for  ever.  Arid  he  gave  the  lady  for  his  seve- 
ral fines,  as  appeared  in  the  margin,  and  was  admitted  ac- 
cordingly ;  saving  to  the  lady  the  right  of  heriots,  &c.  The 
fine  in  the  margin  was : — (Fine  in  the  whole,  2/.  AfS.  1(W.) 

At  the  same  Court,  Thonms  Charles  Bunbury,  Esq. 
only  son  and  heir  oV  Eleanor  Bunbury,  was  admitted  to  all 
and  singular  the  shares  of  which  his  mother  died  seis- 
ed, vix.'io  one  undivided  fourth  of  a  fourth,  and  also  one 
third  of  a  fourth  of  a  fourth,  and  one  third  of  a  third  of  a 
fourth,  to  have  and  to  hold  the  same  unto  him,  his  heirs 
and  assigns  for  ever,  as  his  right  and  inheritance,  of  the 
lady,  according  to  the  custom  of  the  manor.  And  he  gave 
the  lady  for  his  several  fines,  as  appeared  in  the  margin, 
vus.  (Fine  in  the  whole,  S/.  4^.  lOd.) 
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1773,  nfune2d. — After  reciting  the  admissions  of  Ann      .£^^. 
fFamer,  to  one  undivided  fourth,  on  the  6th  October ,      garland 
1735,  and  to  one  undivided  third  of  a  fourth,  on  the       jskylu 
18th  January^  174S,  and  to  one  other  undivided  fourth/ 
&€•&€.,  on  the  14th  September^  176S;  her  death  was  pre- 
sented : — ^But  who  was  her  next  heir,  or  whedier  she  left 
any  animal  to  seize  as  a  heriot,  the  homage  knew  not. 
And  prodamations  were  made  accordingly. 

1778,  August  d7M.^- After  reciting  the  death  of  Am 
Warner i  and  proclamations  made,  SBr  Thomas  Charles  Bun^ 
bury,  Bart,  Was  admitted  as  one  of  the  heirs  at  law  of  the  said 
Ann  fFamer  J  to  one  third  part  of  and  in  the  several  pairts, 
shares,  and  proportions  of  which  the  said  Ann  fFamer  died 
seised:  and  sei«n  was  grafted  and  delivered  to  him  accord- 
ingly of  onie  undivided  third  part  of  a  fourth  of  the  pre- 
mises, to  which  fourth  part  she  was  admitted 'on  the  6th 
October^  1735,  as  one  of  the  daughters  and  co-heiresses  of 
Samuel  fFamer ^  deceased ;  and*  also  to  a  third  part  of 
a  third  of  a  fourth,  to  which  third  of  a  fourth  she  was 
admitted  on  the  18th  January^  1743,  upon  the  death  of 
Mary  Warner^  her  sister:  and  also  to  one  other  third  part 
of  a  fourth;  and  also  to  one  other  third  part  of  a  third  of 
a  fourth,  to  which  fourth  part  and  third  of  a  fourth,  she 
was  admitted  under  the  -will  of  her  sister  Eleanor  fFar- 
ner^  on  the  14th  September^  1763: — to  hold  the  said  se- 
veral parts,  shares,  and  proportions,  unto  the  said  Sir  Tho^ 
mas  Charles  Bunbury,  his  heirs  and  assigns  for  ever,  as 
his  right  and  inheritance,  at  the  will  of  the  lord.  And  he 
gave  the  lord  for  a  fine,  as  in  the  margin.  (Fine,  51,  5s. 
paid  in  Court.) 

At  the  same  Court,  after  reciting  the  death  of  Ann  War- 
ner, and  proclamations  accordingly,  Ann,  the  wife  of  fPal- 
den  Hanmer,  one  of  the  heirs  at  law  of  the  said  Ann  War- 
ner,  was  admitted  to  the  several  shares  of  which  the  said 
Ann  fFamer  died  seised,  and  which  were  in  the  same  pro- 
portions as  those  to  which  Sir  Thomas  Charles  Bunbury 
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im^  had  been  admitted: — ^to  hold  the  aaidseyeralflhaies  and  pro- 
poitioii9  to  her  the  scud  Ann  Hanmer,  her  heirs  and  as- 
sign8>  for  ever,  &c.  And  she  gave  the  lord  for  a  finei  as  in 
the  margin.    (Fine,  51.  Bs.  paid  in  Court*) 

At  the  same  Court,  after  redtiiig  as  above»  Eratmus  ¥FaT- 
ren,  derk,  was  admitted  as  one  of  the  hein  at  law  of  the 
said  Ann  Warner,  to  the  same  shares  and  proportions  as 
in  the  above  admission  of  Sir  Thomas  Charles  Bunbmry: — 
to  hold  the  said  shares  and  proportionsto  the  said  Eras- 
mns  Warren,  his  heirs  and  assigns  for  ever,  &c.  And  he 
gave  the  lord  for  a  fine,  as  in  the  margin.  (Fine,  SL  5s. 
paid  in  Court). 

AlsOf  at  this  Court,  the  homage  found  and  presented, 
that  Sir  Thbmas  Charles  Bunlmry,  and  fFalden  Hanmer, 
ekecufaHni  of  the  last  will  and  testament  of  the  said  Ann 
Warner,  paid  to  the  k»d  of  the  manor  10/.  l(b.  as  a 
eompoatikm  for  the  heriots  due  upon  her  death. 

1778,  October  SScf.— At  this  Court,  the  death  oi  Ann, 
thewifb  of  XPb/lefes  JE/bitmer,  was  presented ;  and  that  she 
died  seised  of  divers  parts,  shares,  and  proportions  of  and 
in  certain  lands  and  tenements  holden  of  the  manor.  And 
prochonations  were  made  accordingly. 

1780,  June  30th* — After  reciting  the  admission  of  Ann 
Groffham  on  the  14th  November,  17S7,  on  the  death,  and 
as  one  of  the  co-heirs  of  Catherine  Grayham,  her  mother,  to 
one  undivided  fourth  of  a  fourth ;  her  admission  on  the  18th 
January,  1743,  to  one  third  part  of  a  fourth  of  a  fourth,  on 
the  death  oiJohh  Ettiston,  and  to  a  third  part  of  a  third  of 
a  fourth,  as  one  of  the  heirs  of  ilfary  TFamer,  her  aunt:  Al* 
so,  her  admission  on  the  87th  August,  1773,  as  the  wife 
of  fFalden  Hanmer,  and  as  one  of  the  heirs  at  law  of  Ann 
Warner,  her  aunt,  to  one  undivided  third  of  a  fourth,  and 
also  a  third  of  a  third  of  a  fourth,  and  also  one  other  third 
of  a  fourth,  and  also  one  other  third  of  a  third  of  a  fourth: 
and  also  reciting  the  death  of  the  said  Ann  Hanmer  on  the. 
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S3d  October,  1778,  and  proclamations  accordingly.  Job  ^  \8Z4f> 
Hanmer,  as  one  of  the  sons  of  the  said  Ann  Hammer^ 
and  also  a  devisee  named  in  the  will  of  his  aunt,  was  ad- 
mitted to  the  parts  and  shares  of  which  his  mother  died 
seised ;  and  seisin  was  granted  to  him  accordinglyi  to  hold 
to  hiiiiy  his  heirs  and  assigns  ibr  ever,  at  the  will  of  the  la- 
dy ;  and  which  said  several  parts  and  shares  in  the  whole 
amounted  to  one  third  part  of  the  estates.  And  he  gave 
the  lady  for  a  fine,  as  in  the  margin.  (Fine,  5A  16#.  6<f.) 

1807,  July  IS^A.— At  this  Court,  the  death  of  the  Rev. 
Er€umu$  Warren  was  presented,  and  proclamations  made, 
that  he  died  seised  of  divers  lands,  tenements  and  heredita- 
mentsy  or  parts  and  sha^s  thereof,,  on  the  8th  December^ 
1806,  and  that  divers  heriots  had  become  due  to  the  lord 
on  his  death.  But  whether  he  died  possessed  of  any  beast 
or  any  other  animal,  the  homage  knew  not.  And  pcodaaia* 
tions  were  made  accordingly. 

1809,  JuneGik,  — After  reeiting  the  admission  of  Eras^ 
mus  Warren  on  the  14th  September,  1763,  upon  the  death 
and  under  the  will,  and  as  the  only  son  and  heir  o{  Kitty, 
the  wife  otLanghom  Warren,  clerk,  his  late  mother,  to  one 
undivided  fourth  of  a  fourth,  and  also  the  third  of  a  fourth . 
of  a  fourth,  and  also  the  third  of  a  third  of  a  fourth ;  and  also 
his  admission  on  the  S7th  August i  1773,  as  one  of  the  heirs 
of  Ann  Warner,  to  one  undivided  third  of  a  fourth,  and  al« 
so  a  third  of  a  third  of  a  fourth,  and  also  a  third  of  a 
fourth,  &c.  The  death  of  Er<umue  Warren,  on  the 
13th  July,  1807,  was  presented,  and  proclamations  made, 
and  that  divers  heriots  had  become  due  on  his  death. 
But  whether  he  died  possessed  of  any  beast  or  other 
animal,  the  homage  knew  not ;  but  that  he  died  without 
having  passed  any  surrender  of  any  of  his  copyhold  hmds 
to  the  use  of  his  will :  Henry  Warren,  as  the  youngest  son 
and  heir,  according  to  the  custom  of  the  manor,  was  ad- 
mitted to  the  several  undivided  parts  and  shares  of  which 
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nJ,  y^/  his  father  died  seised;  and  seisin  was  delivered  to  the 
Gabland  Henri/  Warren,  to  hold  such  parts  and  shares  to  him,  hb 
Jekyll.  heirs  and  assigns,  saving  the  right  of  all  other  persons,  &c. 
and  paying  the  lord  a  fine  for  the  same,  subject  to  any 
heriot  or  heriots  of  which  the  said  Ercumus  Warren  might 
have  died  possessed,  or  to  a  composition  or  compositions 
in  lieu  thereof.   (Fine,  as  per  margin,  15/.) 

1814,  August  18M.— The  death  of  Job  Hanmer^  who 
was  admitted  on  the  30th  June,  1780,  to  divers  parts 
and  shares,  constituting  in  the  whole  one  third  part  of  all 
those  three  parcels  of  land,  with  the  appurtenances,  of 
Westland,  customary^  and  heriotable,  containing,  by  esti- 
mation, nine  acres  more  or  less,  abutting  upon  lands  called 
Edmunds  Lands,. and  holden  by  the  yearly  rent  of  8s»  9dm 
And  also  two  other  pieces  or  parcels  of  land,  with  the 
appurtenances,  parcel  of  Westiand,  being  customary  and 
heriotable,  containing,  by  estimation,  ten  acres  .more  or 
less,  abutting  upon  DenghiU  Hall  Oround,  and  holden  by 
the  yearly  rent  of  Ss.9d.  was  presented,  and  that  he  died 
seised  of  such  third  part  of  the  said  copyhold  hereditaments 
since  the  l^ist  Court,  ws.  on  the  12th  April,  then  last  past, 
leaving  JjobHanmer,  his  youngest  son  and  heir,  according 
to  the  custom  of  the  manor;  whereby  divers  heriots  have 
become  due  to  the  lord.  But  whether  the  said  Job  Hanmer, 
the  father,  left  any  heriot,  the  Court  was  not  informed ;  but 
no  one  came,  and  proclamations  were  made  accordingly. 

The  above  entries  of  presentments,  surrenders,  and  ad* 
missions,  were  relied  on  as  constituting  the  title  of  Sir 
Thomas  Charles  Bunbury,  and  the  following  were  added 
to  prove  the  cUstom  contended  for : 

Manor  of  Week's  Park  HalL 

1731,  December  27th. — After  reciting  the  admission 
of  Robert  Francis,  and  Ann,  his  wife,  on  the  SSd  June^ 
1718,  after  a  recovery  had  and  siuffered  for  their  lives,  and( 
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the  life  of  the  survivor,  remainder  to  the  right  heirs  of  Ann  ^}^^^ 
in  fee,  to  one  tenement,  and  certain  lands,  customary  and 
heriotable,  called  GaeWs^  and  also  to  certain  land^  called 
Webb's; — the  death  of  Robert  was  presented,  his  wife 
^n»  having  died  during  his  life- time;  whereupon  a  mare 
of  the  value  of  SL  was  seized  as  a  heriot  for  the  pre- 
mises called  GaeWs:  that  Mary^  the  wife  of  Benjamin 
Seabrooke^  was  the  daughter  and  heiress  of  ^nn.-  upon 
which  she  came  and  informed  the  Court,  that  she  had  a 
sister  named  Ann^  lately  the  wife  of  William  Smith,  who 
died,  leaving  ^f^iaiTi  Smith  her  only  son  and  heir;  and 
she  desired  to  be  admitted  to  a  moiety  of  the  tenement 
called  GaelTs,  holden  by  the  annual  rent  of  .one  shilling, 
and  also  to  a  moiety  of  the  land  called  Webb's,  holden  by 
the  annual  rent  of  16^.,  as  her  right  and  inheritance.  To 
which  said  Mary  the  lord  of  the  manor  granted  seisin, 
to  have  and  to  hold  the  said  premises  to  the  said  Mary,  her 
heirs  and  assigns  for  ever.  And  she  gave  the  lord  for  a  fine, 
as  appeared  in  the  margin;  and  was  admitted  tenant  ac- 
cordingly.   (Fine,  18/.) 

At  the  same  Court*  Mary  surrendered  the  premises  to 
Be$yamin  Seabrooke,  her  husband,  for  life,  and  afterwards 
to  such  uses  as  should  be  declared  in  her  will. 

At  the  same  Court,  after  reciting  the  admission  of  Ito- 
bert  Francis  and  wife,  the  presentment  of  their  deaths,  and 
the  seizure  of  a  heriot  thereon,  and  that  Mary,  the  wife 
of  Benjamin  Seabrooke,  was  the  daughter  and  heiress  of 
Ann  Francis;  William  Smith  was  admitted  to  a  moiety 
of  GaelTs  and  of  WebVs  lands ;  and  seisin  was  granted 
to  him,  to  have  and  to  hold  the  premises  to  him,  his  heirs^ 
and  assigns  for  ever.  And  he  gave  to  the  lord  for  a  fine,  as 
appeared  in  the  margin.    (Fine,  18/.) 

* 

1752,  August  i\st.—Th^  death  of  Mary,  the  wife  of 
Robert  Jennings,  latei  Mary  Seabrooke,  widow,  was  pre- 
sented, and  that  she^  being  a  feme  coverte  at  the  time  of  ' 
her  death,  left  no  heriot;  and  Frances,  the  wife  of  John 
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Jl^^       Rouse,  walk  admitted  to  a  moiety  of  GaelTs  and  of  Webb's 

Garland      IandS|  under  the  will  of  Mary  Jewnmgs;  and  she  gave 

jektll.       the  lord  for  a  fine^  as  appeared  in  the  margin.  (Fine,  18^) 

And  at  the  same  Court,  JoAnRouse,  aodFran€es,  his  wife, 

surrendered  to  such  uses  as  she  should  by  will  direct. 

180^  October  2nd.— The  death  of  Frances  Bouse  was 
presented,  and  proclamations  made.  In  the  margin  were 
the  words  ''  Heriots  due.** 

1791,  July  22d.—The  death  of  fVUSam  Smiih  waa 
presented ;  but  whether  he  left  any  animals  to  be  seiied 
as  heriots  the  homage  knew  not.  Whereupon  FFt2Kam,bis 
eldest  son,  brought  into  Court  the  probate  of  his  father's 
will,  by  which  he  devised  to  him  his  moiety  or  half  part  of 
GaelTs  and  Webb's  lands  in  fee.  The  admission  of  Wil- 
liam  Sntitht  the  son,  under  the  devise,  to  the  moiety  of 
Gaelics  and  Webb's  lands,  Co  hold  to  him  in  fee,  according 
to  the  custom  of  the  manor,  by  the  yearly  rents  of  Is.  fw 
GaelPSf  and  16«.  for  WebVs^  and  the  customs  and  ser- 
vices therefore  due  and  of  right  accustomed;  and  he  gave 
to  the  lord  for  a  fine,  and  also  compositions  for  heriots,  as 
in  the  margin.  (Heriots  for  GaeWst  paid  in  Court,  5Afijs«,lo 
be  paid  for  WebVs^  51.  5s.  These  last  51.  5s.  were  after- 
wards paid.) 

1735,  October  6th. — At  this  Court,  after  proclamations 
made  for  the  heirs  of  Rebecca  Dagney,  formerly  Rebecca 
Carrington;  Isaac  Dagney,  her  husband,  came  and  in- 
/ormed  the  steward  and  homage  that  he  had  issue  by  her, 
one  daughter,  Rebecca;  the  admission  of  the  said  Isaac  as 
a  tenant  by  the  curtesy  to  certain  lands  called  WayletCs 
customary  and  heriotable,  holden  by  the  yearly  rent  of  8«., 
and  other  services,  and  also  to  certain  lands  called  GaelTs, 
at  the  yearly  rent  of  Is.  And  he  gave  to  the  lord  for  a 
fine,  as  appeared  in  the  margin.    (No  fine  appeared.) 
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1 777,  April  1 4M.  — The  death  of  Isaac  Dagney  was  pre-  ^182^ 
sented,  and  that  he  died  seised  of  Wayletta  and  GaeWs; 
that  he  had  issue  by  Rebecca  hb  wife  one  daughter,  Re^ 
becca^  who  by  her  first  husband^  John  Arnold^  had  one 
daughter  named  Mary,  then  the  wife  of  Thomas  MUchell; 
and  that  by  John  Million,  her  other  husband,  she  left  one 
daughter  named  Sarah;  who  were  entitled,  as  heirs  at  law 
to  their  grandmother,  each  to  a  moiety  in  fee  of  the  pre- 
mises; that  Isaac  Dagney  at  his  death  left  no  animal  to 
seize  as  a  heriot ;  on  which  Mary  Mitchell  was  admitted 
to  a  moiety  of  the  premises  of  which  Isaac  Dagney,  her 
grandfather,  died  seised*  And  she  gave  to  the  lady  a  fine^ 
as  appeared  in  the  margin*  (Fine,  9^  9s^,  paid  in  Court.) 
And  the  said  Thomas  Mitchell  and  Mary  his  wife  surren- 
dered  to  the  use  of  her  will. 

At  the  same  Court,  Sarah  Million  was  admitted  to  the 
other  moiety  of  the  premises  of  which  her  grand&ther, 
Isaac  Dagney,  died  seised.  And  she  gave  the  lady  a 
fine,  as  appeared  in  the  margin.  (Fine,  9L  9sJ) 

1779,  AprU  8lA.— At  this  Court,  Thomas  MitcheU,  and 
Mary,  his  wife,  surrendered  one  moiety  of  Wayletfs,  and 
one  moiety  of  Gaelts,  to  which  she  the  said  Mary  was  ad* 
mitted,  and  all  their  estate  and  interest  therein,  to  the  only 
use  of  Stephen  Durrani,  his  heirs  and  assigns  for  ever; 
that  thereupon  he  was  admitted;  and  gave  the  lady  for  a 
fine,  as  in  the  margin*   (Fine  in  the  margin  £ .) 

At  the  same  Court,  Durrani  surrendered  to  the  use  of 
his  will. 

1788,  AprU  4fth, — ^At  this  Court,  after  presenting  a  sur- 
render taken  out  of  Court  firom  Samuel  Seagar,  and 
Sarah  his  wife,  late  Sarah  Million,  to  Durrani,  of  all  her 
moiety  in  JFayletfs  and  GaelFs,  Durrani  was  admitted 
in  like  manner  as  to  the  former  moiety,  and  afterwards 
surrendered  to  the  use  of  his  will. 
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1824^ 


Garland 

V. 


1807,  JttlfflSth. — After  reciting  the  admission  of  Sic 
phen  Durrani,  the  younger,  on.the  17th  July,  1775,  upon 
(Jekyll.  the  surrender  of  George  Farrington  and  Elizabeth  Drew- 
ell,  to  the  tenement  and  land  called  Lipstones,  and  which 
Durrani  duly  surrendered  to  the  use  of  his  will^  and 
also  his  admission  on  the  SSd  Sq^tember,  1778,  on  the 
surrender  of  Tliomas  Houghgrove,  and  Mary,  his  wife, 
to  a  cottage,  which  Durrani  also  surrendered  to  the  use 
of  his  will,  and  his  admission  on  the  8th  April,  1779,  on 
the  surrender  of  Thomas  Mitchell,  and  Mary,  his  wife^  to 
one  moiety  otWdyleifs  and  GaelTs,  and  which  he  also  sur- 
rendered to  the  use  of  his  will ;  and  also  his  admission  on  the 
4ih  April,  1788,  on  the  surrender  of  Samuel  Seagar,  and 
Sarah,  his  wife,  to  the  other  moiety  of  Wayletfs  andGaelTs, 
and  which  he  surrendered  to  the  use  of  his  will;  and 
his  admission  on  the  28d  November,  1795,  on  the  sur- 
render of  John  Jessup,  and  Mary,  his  wife,  to  a  cottage, 
which  he  also  surrendered  to  the  use  of  his  will. 

It  was  presented,  that  Durrani  died  on  the  SOth  of  May, 
1807,  seised  as  aforesaid,  and  that  there  were  due,  on  his 
death,  in  respect  thereof,  five  heriots,  which  the  steward 
certified  had  been  compounded  for  by  payment  to  the 
lord  of  the  sum  of  75/.  Whereupon  came  into  Court  AiraA, 
the  wife  oiJohn  Loti,  she  being  one  of  the  daughters,  and 
devisee  under  the  wfll  of  the  said  Stephen  Durrani;  on 
which  she  was  admitted  to  Lepsiones,  at  the  yearly  rent 
of  4fs,  (In  the  margin,  one  heriot ;  yearly  rent,  4« •) 
And  also  to  the  moiety  of  Wayletfs,  (In  the  margin,  one 
heriot;  yearly  rent,8«.)  And  also  of  GaelFs,  (In  the  mar- 
gin, one  heriot;  yearly  rent,  l«.)  And  also  of  the  other 
moiety  of  Wayletfs,  (In  the  margin,  one  heriot.)  To  all  of 
which  she  was  admitted  accordingly;  and  she  paid  a  fine 
to  the  lord,  as  appeared  in  the  margin.  (Fine  in  the  mar- 
gin, 55/*;  heriots,  75/.) 

The  following  pedigree  of  Samuel  Warner  was  then  set 
out : — 
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21^^  Sir  Thomas  Charles  Bunbury  having  made  the  defiend* 

ants  executors  of  his  last  will^  died,  without  having  revok- 
ed it,  in  1821,  being  at  the  time  of  his  death  a  copyhold 
tenant  of  the  manor,  seised  of  and  holding  the  said 
copyhold  estates  to  which  he  had  been  admitted  as  afore- 
said, being  then  also  owner  of  divers  horses,  twenty-five 
of  which  were  then  at  Barton  in  Suffolk.  The  plaintiff, 
being  then  lord  of  the  manor,  and  claiming  twenty-two 
of  the  best  beasts,  which  belonged  to  Sir  T,  C.  Bunburg, 
at  the  time  of  his  death,  to  be  due  to  him  as  heriots  in  re- 
spect of  such  copyhold  estates,  sent  hb  bailiff  to  Barton, 
to  take  an  account  of  such  heriots ;  when  an  account  com- 
prising twenty-two  lots  of  horses,  and  three  other  horses 
which  belonged  to  the  said  Sur  T.  C  Btmburjuat  the  time 
of  his  death,  and  were  then  at  that  place,  and  five  other 
horses  which  were  then  at  Newmarket ,  were  delivered  to 
him  by  the  groom  of  the  sidd  Sir  Thomas ^  who  then  had 
the  charge  of  the  horses  at  Barton  ;  which  said  twenty-two 
horses  so  at  Barton,  were  afterwards,  by  an  agreement  be- 
tween the  parties,  sold  at  TattersiUFs  by  the  defendants  in 
lots,  for  the  sum  of  1094  guineas,  and  the  two  first  fetched 
1581.  lis.  At  the  time  Sir  T.  C.  Bunburjfs  groom  de- 
livered an  account  of  the  horses  to  the  plaintiffs  bailiff, 
the  latter  took  down  their  names ;  and  when  he  had  seen 
the  horses  so  sold  in  the  said  twenty-two  lots,  he  declined 
seeing  any  more,  saying,  he  had  seen  enough.  The  plain- 
tiff at  the  trial  claimed  only  fourteen  heriots  to  be  due  to 
him  on  the  death  of  Sir  T  C.  Bwiburif,  in  respect  of  the 
several  copyhold  estates  so  held  by  him  as  aforesaid* 

The  questions  for  the  opinion  of  the  Court  were,^r«^, 
whether  the  plaintiff,  as  lord  of  the  manor,  was,  upon  the 
death  of  the  said  Sir  T.  C.  Bunbury,  entitled  to  more  than 
two  heriots ;  and  if  to  more  than  two,  to  how  many  in  respect 
of  the  several  copyhold  premises  whereof  the  said  Sir  T. 
C  Bunbury  so  died  seised,  not  exceeding  fourteen  in  the 
whole : — and,  secondly,  to  which  horses  out  of  those  so  sold. 
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the  pkintiff  at  the  time  of  such  sate  was  entitled,  as  heriotSi       ^  1824t> 
in  respect  of  the  said  copyhold  estates  (a)? 

The  verdict  was  to  be  entered  for  the  aggregate  amount 
of  the  price  of  such  horses  as  the  Court  should  think  the 
phintifFwas  entitled  to  as  heriots. 

The  case  came  on  for  argument  on  a  former  day  in  this 
Term^  when  Mr.  Serjeant  Taddy  for  the  plaintiff,  submitted 
that  he  was  entitled  to  fourteen  heriots  according  to  the 
distinct  holdings  of  the  property,  or  at  all  events  to  four, 
on  the  separate  admissions  of  the  daughters  and  co-heirs  of 
Warner t  on  the  6th  October ^  1735.  The  fine  was  as- 
sessed on  each  admission;  and  although  its  amount  was 
stated  to  be  <wenty  guineas  in  the  whole,  still  each  of  the 
daughters  was  severally  liable  to  an  aliquot  portion  of  that 
sum. — In  order  to  determine  this  question,  it  is  neces- 
sary to  consider  the  nature  of  an  estate  in  coparcenary, 
as  the  four  daughters  of  Warner  took  as  coparceners,  and 
the  fine  was  accordingly  assessed  upon '  each.  The  law, 
as  far  as  it  regards  the  estates  of  tenants  in  common 
and  joint  tenants,  is  perfectly  clear.  The  former  are 
seised  jp^  mietper  taut,  each  having  a  possession  over 
the  whole ;  but  with  respect  to  the  latter,  each  is  seised 
only  of  a  part.  Joint  tenants  therefore  hold  the  whole, 
and  tenants  in  common  a  part  only.  The  latter  there- 
fore may  enfeoff  his  companions,  but  cannot  release  to 
them ;  while  a  joiiit  tenant  may  release  to  another,  but  can- 
not enfeoff: — but  a  parcener  may  either  release  or  enfeoff. 
In  Coke  Littleton  (b)  it  is  said,  **That  as  parceners- be 
but  one  heir,  and  yet  several  persons ;  so  have  they  one  en- 
tire freehold  in  the  land,  as  long  as  it  remains  undivided,  in 
respect  of  any  stranger's  praecipe;  but  between  themselves, 

(a)  The  Court  feeling   some  U  was  sgpreed  by  counsel  on  both 

difficulty  after  the  argument,  as  sides,  that  that  question  should  be 

to  which  of  the  horses  the  plain-  withdrawn,  or  struck  out  of  the 

tiff  was  entitled  to  take  as  heriots;  case.  (^)  164  (a). 
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Itt^  to  many  purposes,  they  hare  in  judgment  of  law  seTeral 
freeholds;  for  the  one  may  enfeoff  another  of  them  of  her 
part  and  make  Uvery.  And  this  coparcenary  is  not  sever- 
ed or  divided  by  law  by  the  death  of  any  of  them;  for  if 
one  die,  her  part  shall  descend  to  her  issue,  and  one  jmyt- 
eipe  shall  lie  against  them,  for  they  shall  never  join  as  heirs 
to  several  ancestors  in  any  action  ancestral;  but  when 
one  right  descends  from  one  ancestor : — and  tbien,  propter 
fimiaiemjuris,  though  they  be  in  several  d^rees  firom  the 
common  ancestor,  yet  shall  they  join.  But  the  issues  of 
several  coparceners,  because  several  rights  descend,  shall 
never  join  as  heirs  to  their  mothers;  and  yet,  when  they 
have  recovered,  a  writ  of  partition  lies  between  them." 
From  this  it  follows,  that  coparceners  may  convey  to  each 
other  both  by  feoffinent  and  by  release,  because  their  seis- 
in to  some  intents  is  joint,  and  to  some  several;  and  al- 
though they  have  an  unity,  yet  they  have  not  an  entirety  of 
interest;  they  are  properly  entitled  each  to  the  whole  of  a 
distinct  moiety,  and  of  course  there  is  no  right  of  survivor- 
ship between  them,  for  each  part  descends  severally  to  their 
respective  heirs,  although  the  unity  of  possession  conti- 
nues. Here  however  it  appears,  that,  since  17S5,  the  parties 
themselves  have  treated  their  rights  as  being  several.  The 
four  daughters  of  Warner  were  admitted  separately,  and 
a  fine  was  payable  on  each  admission  f  and  on  the  14th 
November,  in  that  year,  the  parties  were  severally  admitted 
at  their  own  desire  as  tenants  in  common,  and  not  as  joint- 
tenants,  to  one  undivided  fourth  part  of  a  fourth  of  the  pre- 
mises of  which  one  of  the  daughters  of  tFamer  had  died 
seised,  as  her  co-heirs :  that  therefore  b  binding  and  con- 
clusive on  those  who  claim  under  them,  as  they  severed 
the  estate,  and  became  tenants  in  common  by  their  own 
act  and  request.  If  this  be  so,  the  case  of  Attree  v.  Scutt{a), 
is  expressly  in  point,  where  it  was  decided,  that  devi- 
sees of  a  copyhold,  holding  as  tenants  in  common,  have  se- 

(a)  6  East,  476. 
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veral  estates,  to  vhich  they  must  be  severally  admitted,  -}^^ 
and  for  which  several  services  are  due  to  the  lord,  and 
several  heriots  on  the  death  of  each  tenant ;  and  the  mul- 
tiplication of  heriots  and  fees  on  admission  still  continues^ 
notwithstanding  the  re*union  of  the  same  land  after- 
wards in  one  person ;  the  estates  or  interests  in  the  land, 
once  divided  in  severalty,  continuing  several.  Although 
the  hardship  resulting  from  this  decision  may  be  great, 
yet  it  can  only  be  remedied  by  the  legislature : — and  the  in- 
convenience occasioned  by  the  indefinite  multiplication  of 
fines  and  fees,  was  felt  by  the  Court,  when  that  case  was 
decided ;  and  Lord  EUenborough  there  said,  that  (a) ''  it  had 
been  settled  so  long  ago  as  the  time  of  Edward  Sd,  '  that 
if  my  tenant,  who  holds  of  me  by  a  heriot,  alien  parcel  of  the 
land  to  another,  each  of  them  is  chargeable  to  me  with  a 
heriot,  for  it  is  entire ;  and  if  the  tenant  purchase  the  land 
again,,  yet  if  1  were  seised  of  the  heriot  by  another  man,  I 
shall  have  of  him,  the  tenant,  for  each  portion  a  heriot* 
And  from  thence  it  follows,  that  if  an  estatCi  holden  by 
indivisible  services,  be  divided  and  holden  in  severalty, 
and  afterwards,  by  the  act  of  the  parties,  shall  come  again 
into  one  hand,  the  services  which  were  multiplied  shall  con-  . 
tinue  to  be  payable,  not  as  for  one  tenement,  but  for  each 
portion  respectively,  that  is,  as  for  distinct  tenements ;  and 
they  do  not  again  become  iii  respect  of  the  lord  one  tene- 
ment.**— That  principle  is  directly  applicable  to  this  case, 
and  although  it  may  be  attempted  to  distinguish  it,  on  the 
ground,  that  there  the  devisees  held  as  tenants  in  com- 
mon, yet  Lord  EUenborough  did  not  confine  himself  to 
such  tenants  alone;  for  he  said,  that  **  it  was  insisted  by 
the  defendant*s  counsel  that  this  case  differed,  as  it  was  the 
case  of  an  entire  tenement  having  been  for  some  time  holden 
by  several  persons  in  common,  and  not  in  severalty,  and  af- 
terwards coming,  into  one  hand  by  a  conveyancie  to  one  of 
such  tenants  of  the  interests  of  the  rest ;  contending,  that 

(a)  6  East,  483. 
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a  conveyance  by  a  number  of  tenants  in  oommon,  is  not 
the  conveyance  of  distinct  estates,  but  of  one  estate :  but  to 
this  we  do  not  assent ;  and  as  to  the  authority  from  Lord 
Coke*s  Copyholder  (a),  where  it  is  laid  down,  *  that  if  two 
joint  tenants,  two  tenants  in  common,  or  tenant  for  life  and 
he  in  remainder,  join  in  the  grant  of  a  copyhold,  one  fine  is 
due,  and  that  it  shall  enure  as  one  grant  only  ;*  we  think  there 
must  be  some  mistake  in  the  printing,  the  page  referred 
to  in  Coke  (6)  being  silent  as  to  any  such  subject;"  and 
his  Lordship  concluded  by  stating,  that  '*  a  conveyance 
by  several  tenants  in  common,  is  a  craveyance  of  distinct 
estates  by  each ; — and  it  being  certain,  that  where  divers 
persons  have  had  several  freeholds  in  divided  parts  of  the 
same  estate,  their  coming  into  one  hand  will  not  re-unite 
them,  so  as  to  prejudice  the  lord  in  respect  of  the  services 
antecedently  due  to  him ;  so  it  is  to  be  seen  whedier  diere 
be  any  reason  why  the  same  rule  of  law  should  hot  hold  in 
the  case  where  divers  persons  have  had  «^«ra/ freeholds  in 
undivided  parts  of  the  same  entire  subject.    It  was  admit- 
ted, that  if  there  be  a  sufficient  reason  for  keeping  separate 
the  estates  one  man  may  have  in  himself,  that  it  shall  be  so ; 
an4  that,  on  that  account,  a  man  may  be  in  two  distinct  ca- 
pacities tenant  in  common  with  himself." — And  Coke  littte- 
ton  (c)  is  referred  to  in  support  of  that  position,  where  it  is 
said,  that ''  if  lands  be  given  to  John^  Bishop  of  Norwich^ 
and  his  successors,  and  to  John  OvercM,  Doctor  of  Divin- 
ity, and  his  heirs,  being  on6  and  the  same  person,  he  is 
tenant  in  common  with  himself;"  as  in  the  one  case  the 
estate  would  go  to  his  successors,  and  in  the  other  to  his 
heirs.     The  case  of  Attree  v.  Scutt,  therefore,  as  coupled 
with  the  act  of  the  parties  in  November  1737,  is  decisive 
to  shew  that  several  heriots  having  been  once  paid,  con- 
tinue payable,  although  the  property  should  be  afterwards 
re-united  in  the  person  of  one  owner.     An  admittance  is  a 
bargain  with  the  lord,  and,  consequently,  is  in  the  nature  of 

(a)  Sect.  56.  (6)  4  Rep,  27  (b).  (c)  190  (a). 
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a  grant ;  and  in  Cokeys  Copyholder  (a),  \i  is  said,  that  •"  the  .j^^ 
law  hath  aUowed  a  copyholder ,  in  pleadtng,  to  allege  any 
admittance,  as  well  upon  a  descent,  as  upon  a  surrender, 
as  a  grant :  so  that  he  concluded,  that  an  admittance  was 
principally  for  the  benefit  of  the  lord,  to  entitle  him  to  his 
fine,  and  not  necessary  for  strengthening  the  heir's  tide. 
If  this  be  so,  the  descendants  of  Samuel  Warner  cannot, 
after  the  expiration  of  nearly  a  century,  be  permitted 
to  say  that  their  ancestors  had  mistaken  the  nature  of 
thdr  estate;  nor  can  they  now^ claim  in  opposition  to  a 
recorded  grant;  for  an  admittance  by  the  lord  is  in  the  na* 
ture  of  a  grant  by  the  lord,  and  the  conveyance  to  tenants 
in  common  is  a  conveyance  of  several  estates,  of  which 
each  has  a  part;  and,  therefore,  the  lord  cannot  be  pre- 
judiced by  their  reunion  at  a  subsequent  time.  In 
Coke*s  Copyholder  (a),  the  distinction  is  drawn  between 
coparceners  or  tenants  in  common,  and  joint-tenants,  rtV. 
that  if  there  be  two  copartners,  or  tenants  in  common  of 
a  copyhold,  and  the  one  dies,  and  the  other  has  all  by 
descent,  he  shall  be  admitted,  and  shall  pay  a  fine: — ^But  if 
two  joint-tenants  be  of  a  copyhold,  and  one  dies,  the  odier 
shall  have  all  by  the  survivorship,  without  admittance,  or 
paying  fine;  because,  joint-tenants,  to  all  intents  and  pur- 
poses, arte  seised  per  mi,  eiper  tout.  Lord  Coke,  there- 
fore, considered  coparceners  and  tenants  in  common,  as 
standing  on  the  same  footing  as  far  as  regards  the  lord; 
and  here,  it  is  quite  dear,  that  a  fine  was  payable  to  him 
on  every  descent.  In  Littleton  (b)  it  is  said,  that  if  there 
be  two  parceners  of  tenements  in  fee  simple,  and  before  any 
partition  made,  the  one  charges  that  which  to  her  belongs 
by  her  deed  with  a  rent  charge,  &c.,  and  after,  dies  with- 
out issue,  by  which  that  which  belongs  to  her  descends  to 
the  other  parcener;  in  this  casie,  the  other  parcener  shall 
hold  the  land  charged,  &c.  because  she  came  to  this  moi- 

# 

(a)  Sect.  41,  p.  1 16.  (b)  Sect.  56,  p.  162.         (c)  Sect  286. 
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City  by  descent  bb  heir,  &c»;^-'-«iid  Ixnd  Chie,  in  conment- 
ing  on  that  flection,  atatee,  tiial  (a)  ^  this  is  to  be  intended 
as  well  of  puroeners  by  custom,  as  of  paicenevs  by  tbe 
common  law;  and  here  is  implied  the  loason  of  die  diyer- 
sity,  for  that  the  suryi?or  doth  cbmn  aboTC  the  ehaige, 
and  the  heir  by  descent  under  the  charge;"  and  in  a  note 
by  Mr.  Mwrgrme  (&)•  he  states^  that  '*  in  CaUkrop^s  Readr 
img  om  Copyholds  {0)9  the  doctrine  «f  admission  on  die 
death  of  copyholden,  being  joint-tcaiants  or  parceners,  b 
stated  according  to  this  diversity^'* — ^Although,  therefiMC, 
parceners  may  hare  a  joint  estate  with  respect  to  the  jmvs- 
dpe  of  a  stranger,  yet  they  may  treat  it  as  sereral  amo^g 
tbeniselve9f  as,  if  notf  one  could  not  enfeoff  die  odier.  In 
Coke  XAitktan{d)  it  is  said,  that  *^  if  a  man  bath  issue  two 
daiffhtcfs,  wd  is  disseisedj  and  the  daughters  have  issue 
and  diCf  the  issues  shall  join  in  a  prs^eipef  because  one 
right  descends  from  the  ancestor ;  and  it  makes  no  differ- 
ences whether  the  commqn  ancestor,  bei^g  out  cf  posses- 
sion, died  before  the  daughters,  or  aft^ ;  lor  that,  in  both 
caaes,  they  must  make  themscives  heirs  to  the  grandfather 
which  was  last  seised ;  imd  when  the  issues  have  recoyered, 
they  are  coparceners^  wd  one  prmoipe  shall  lie  against 
them:  an^  likewise,  if  the  issues  of  two  OHPAroeners 
which  are  in  by  several  descents,  be  disseised,  they  shall 
join  in  assise.  But  in  the  same  case,  if  the  two  danghten 
had  been  actually  seised,  and  bad  been  disseised^  after 
their  deceases  the  issues  shaH  not  join,  because  several 
rights  descended  to  them  from  several  ancestors ;  and  yet, 
when  they  have  severally  recovered,  diey  are  coparceners, 
and  one  prtfcdtpe  lies  against  them,  and  a  release  made  by 
one  of  them  to  the  odier,  is  good : — ^And  so,  note  a  diver- 
sity i$iier  deseensum  in  capUat  et  in  Hirpe$"  In  Cakkrope 
on  OopffkoUs,  which  is  considered  a  book  of  audiority,  it 

(a)  Go.  Lit.  185  (a).  (h)  Note  9,  Ck>.  Lit.  185  (a). 

(c)64.  (<{)164(a}. 
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18  aaid  {a},  "  copyhold  of  inheritance  descends  unto  two  w^ 
sisters  by  two  venters,  none  of  them  making  entryj  and 
before  the  Court  and  admission,  one  of  them  dies; — her 
heir  shall  have  her  moiety,  and  not  the  other  sister."  That 
shews  that  their  estate  is  in  its  nature  distinct « even  before 
admission: — and  Bruerion^s  ca8e(i)  is  an  authority  to  shew 
that  coparceners  have  separate  estates^  as  £ir  as  regards 
the  interest  of  the  lord.  And  herci  as  the  parties  have  uni- 
formly treated  their  holdings  as  separate,  they  were  by 
their  own  act  chargeable  with  separate  heriots. 

Mr.  Serjeant  Bosanquet  for  the  defendants.r-^^toi  in 
treating  of  heriots  (c),  describes  them  as  **  magis  de  gra* 
iidf  quam  dejure  (d)/*  It  is  true,  that  under  the  devise  by 
Eleanor  Warner  to  Ann^  the  latter  took  her  sister's  share 
by  purchase,  and,  consequently,  the  coparcenary  was  de- 
stroyed as  to  that  share ;  but  laying  that  out  of  considera- 
tion for  the  purpose  of  raising  the  main  point  in  this  Case, 
the  question  is,  what  number  of  heriots  the  executors  of  the 
late  Sir  T.  C.  Bunbwryzx^  bound  to  pay?  With  the  excep- 
tion of  that  devise,  he  died  seised  of  nothing  but  what  he 
took  by  descent,  and  he  also  took  as  a  coparcenei^.  It  is 
dear  that  he  did  not  take  as  a  purchaser,  nor  is  there 
any  thing  on  the  court  rolls  to  shew  that  there  was  ever 
a  partition  of  the  estate,  or  apportionment  of  rents  to  con- 
stitute a  holding  in  severalty ;  nor  is  there  any  thing  which 
will  have  the  effect  of  making  him  tenant  in  common 
with  himself  of  all  those  several  shares  which  he  took 
by  descent.  No  authority  has  been  dted  to  shew,  that 
where  the  separation  and  re-union  of  several  estates 
have  Xsik&Ck  place  by  operation  of  law,  there  should  of 
necessity  be  a  multiplication  of  heriots;  and  here,  there 
does  not  appear  from  either  of  the  entries  on  the  court 

(a)  66.  (ft)  6  Rep.  1.  (r)  Book  4,  c  18. 

(A)  See  abo  Bracton,  Book  2,  c.  36,  s.  10;  Britton,  c  69;  Coke*s 

Copyholder,  Sect.  24. 
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rolls,  to  have  been  any  custom  to  that  effect.     It  is  a  fun- 
damental principle  with  respect  to  copyholds,  that  the  ad- 
mission by  the  lord  only  operates  according  to  the  ti- 
tle the  copyholder  has,  and  that  title  can  never  be  affect- 
ed  in  any  degree  by  the  terms  of  the  admittance ;  and  for 
this  evident  reason,  that  the  admission  is  completely  un- 
der the  control  of  the  steward.    Although  Cokes  Copy- 
holder has  been  relied  on,  to  shew  that  the  admittance  of 
an  heir  upon  descent,  may  be  treated  and  pleaded  as  a 
grant,  yet  it  is  th^re  said  (a),  that  **  if  there  be  any  variance 
between  the  admittance  and  the  surrender,  either  in  the  per- 
son, in  the  estate,  or  in  the  tenure,  or  in  any  other  collateral 
points,  the  lord  doth  only  transfer  an  estate  according  to  the 
surrender  and  his  authority,  if  it  can  take  such  effect.**    In 
Westwici  v.  Wyer  (J),  the  whole  Court  agreed,  that  if  the 
lord,  after  a  surrender,  grants  the  land  to  cestui  que  use  and 
a  stranger,  the  whole  shall  enure 'to  the  cestui  que  use;  or  if 
he  admit  cestui  que  use  upon  condition,  the  condition  is 
void ;  for,  after  admittance,  he  is  in  by  him  who  made  the 
surrender ;  and  it  was  there  said,  that  it  had  been  lately 
adjudged  in  Bunting's  case,  that  where  a  copyholder  sur- 
renders to  the  lord  to  the  use  of  another  for  life,  and  the 
lord  admits  him  to  hold  to  him  and  his  heirs,  yet  that  he 
who  is  so  admitted,  has  but  an  estate  for  life,  for  he  is  in 
after  the  admittance  by  force  of  the  surrender.     In  Raw- 
litison  V.  Greeves{c),  Chief  Justice  Montague  put  this  case: 
"  A  copyholder  surrenders  to  the  use  of  another  and  his 
heirs :  the  steward  admits  him,  and  this   to  him  and  to 
the  heirs  of  his  body:  notwithstanding  this  admittance, 
yet  the  estate  shall  be  unto  him,  according  to  the  sur- 
render to  him  and  to  his  heirs.'* — Independently  of  this, 
that  case  is  an  authority  to   shew,  that  an  admittance 
is  of  a  limited  nature,  and  operates  not  according  to  the 
terms  of  tlie  admission,  but  of  the  surrender,  and  actual 

(a)  Sect.  41,  p.  1 11 .  (b)  4  Rep,  28  (b).        (c)  3  Bulstr.  240. 
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title  of  the  party  admitted.  In  Baddeley  v.  Leppingwett  (a),  ^i^^ 
Mr.  Justice  Wilmot  said,  that  "  the  estate  must  be  accord- 
ing to  the  surrender,  and  not  according  to  the  admittance.'* 
And  in  Roe  d*  Noden  ▼•  GriffUsy  Lord  Mansfield  said  (6), 
**  The  estate  of  the  land  is  bound  by  the  surrender.  The 
admittance  is  form :  it  is  the  shadow  to  the  substance.*'  In 
Church  V.  Mundy  (c),  the  Master  of  the  Rolls  said,  that  **  the 
admittance,  in  whatever  terms  made,  always  enures  accord- 
ing to  the  title.*'  Now  that  must  be  taken  to  mean  accord- 
ing to  the  surrender.  In  Doe  d.  TaUant  v.  HeUier,  which 
embraced  a  qjies^ion  as  to  the  co-heirs  of  a  copyholder, 
Lord  Kenyon  said  (d),  that  **  it  was  clear  that  an  heir  at 
law  might,  before  admittance  to  a  copyhold  estate,  main- 
tain an  ejectment  to  assert  his  title."  And  in  Right  d. 
Dean  ^  Chapter  qf  fFeUs  v.  Bawden  (e),  there  was  an 
admittance  of  A,^  who  before  had  a  life  estate  in  the  pre- 
mises as  tenant  in  reversion,  under  a  grant  by  copy  of  court 
roll,  to  hold  to  him,  for  the  lives  of  J3.  and  C,  his  grand- 
sons, during  the  life  of  either  of  them  longest  living,  suc- 
cessively, according  to  the  custom,  reserving  a  heriot  and 
rent;  it  was  held,  that  A,  only  took  the  legal  estate  in 
reversion,  and  not  the  cestui  que  vies,  there  being  no 
custom  to  enable  them  to  take,  although  they  were  stat- 
ed to  be  admitted  tenants  in  reversion: — and  though,  in 
consideration  of  the  fine  paid  by  the  grandfather,  the 
lord  suffered  the  first  in  succession  of  the  cestui  que 
vies,  to  enter  as  tenant  upon  the  death  of  his  grand- 
father, and  received  the  reserved  rent  from  him  till  his 
death,  yet  he  not  dying  seised  of  the  legal  estate,  his  wi- 
dow could  not  claim  her  free-bench  according  to  the  cus- 
tom. Nor  did  such  receipt  of  rent  from  the  cestui  que  vie  con- 
stitute a  tenancy  from  year  to  year,  so  as  to  entitle  his  widow 

(a)  3  Burr.  1543.  (b)  4  Burr.  1961. 

(c)  12  Ves.  431 .  (d)  3  Term  Rep.  160. 

(e)  3  Bast,  260. 
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I8g4»  ^  to  notice  to  quit,  the  rent  not  being  received  as  between 
landlord  and  tenant,  but  attributable  to  another  considera- 
tion.— These  cases  are  decisive  to  shevi^,  that  an  admittance 
merely  operates  according  to  the  title  of  the  party  admit- 
ted ;  and  if  so,  it  is  quite  clear,  that  Sir  T»  C  Bunbury 
came  in  according  to  his  title,  and  not  according  to  Ae  tarms 
of  his  admissidn. — ^With  respect  to  coparceners,  although 
they  may  partake  of  the  interest  of  joint  tenants  as  well  as 
of  tenants  in  common,  yet  they  constitute  but  one  heir :  and 
here,  from  the  first  admission  to  the  last,  the  parties  claim- 
ed as  coparceners  and  co-heirs ;  and  if  so,  the  coparcenary 
was  never  sevei^d,  and  there  is  nothing  to  shew  that  it 
did  not  continue  to  the  present  time.  The  rule,  as  to  the 
rights  of  coparceners,  is  thus  laid  down  by  Lord  Cbite(a), 
**  Jus  descendit  quoH  uni  h^eretU  propter  juris  urn- 
taiem^  sieui  sunt  piures  JUUCf  ^.  Et  ubi  amnes  simul 
et  in  solidtM  hceredds  sunif  piures  coharedes  sunt  quasi 
unum  corpus,  propter  uniiatem  juris  quodhabent*  Where- 
upon it  follows,  that,  albeit,  where  there  be  two  parceners, 
they  have  moieties  in  the  lands  descended  to  them,  yet  are 
they  both  but  one  heir,  and  one  of  them  is  not  the  moiety 
of  an  heir,  but  both  of  them  are  but  unus  lusres!^  So,  in 
Comyns^9  Digesi  (6),  it  is  said,  **  Parceners,  till  partition 
made  between  them,  have  but  one  entire  freehold:  and 
therefore^  if  lands  descend  to  several  daughters,  imepracipe 
lies  against  them  ali." — ^With  respect  to  heriots,  they  are 
not  due  from  the  successors,  but  from  the  executors  of 
the  deceased,  and  to  entitle  the  brd  to  them,  it  must  ap- 
pear^ that  the  tenant  died  sole  seised.  In  KiicUn  on 
Courts  (c),  it  is  said,  "  If  a  husband,  wife,  and  their  son, 
are  seised  for  their  lives,  the  remainder  to  their  son  in 
tail ;  after  the  death  of  the  husband,  the  lord  shall  not  have 
a  heriot,  for  he  was  not  sole  seised,  24  Ed.  3,  tit.  3,  19 IL 

(a)  Co.  Litt.  163  (b),  {b)  Tit.  Parcener,  (A.  4.) 

(c)  Tit.  Heriot,  p.  268. 
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2,  tit.  5,  the  same;  for  it  is  said  tfaeze,  that  if  one  do       J^^ 
not  die  sole  tenant,  theie  diaU  be  no  heriot  .pah}.'' 

In  Brookes*  Airk(gmeni{a)9  there  was  on  avowry  for  a  he* 
riot»and  the  defendant  alleged  prescription  that  his  ancestor 
had  been  seised  by  the  handa  of  die  taumts,  &o«  of  $il  tone- 
ments,  &e«  and  that  Us  &ther  was  seised  of  a  heriot^  after 
the  death  of  a  then  tenant,  &c« ; — the  pbdntiff»  not  eonfess* 
ing  that  ihe  tenement  was  heiiotable,  said,  that  the  tenant 
and  his  liBine>  and  his  son,  purchased  joindy,  &c«,  and  die 
feme  and  son  suryived>  &c*  and  are  yet  living  :-*-«and  the 
question  was,  whedier  the  avowxy  waai  good  ?  And  it  was 
held  that  it  was,  for  that  joint-tenants  are  only  one  and  the 
same  tenant  in  the  law,  and  therefore  die  lord  should  not 
have  a  heriot,  till  after  the  death  of  the  last  of  them.  In 
FiUherbfsrf$Abridgmeni{b)t  there  was  an  avowry  for  a  he- 
riot,  after  the  death  of /f.,  and  adsin  alleged,  uid  the  is- 
sue was,  whether  he  was  sole  seised  at  the  time  of  his  death. 
So  in  die  Year  Book  (c),  in  repleviaand  avowry  for  a  heriot, 
there  was  a  pka  that  the  avowant  was  a  joint-tenant;  and 
the  issue  was,  whc^er  he  died  sole  seised  or  not,  and  if 
not*  it  seems  that  there  would  have  been  no  vacancy.  As, 
therefore,  no  heriot  is  due  until  after  the  deadi  of  the  sur- 
vivor of  joint-tenants,  it  seems,  that  the  law  must  be  the 
same  as  to  parceners,  when  admitted  into  coparcenary,  as 
they  are  also  but  as  one  tenant  to  the  lord  \  and  when  they 
are  so  admitted,  no  heriot  will  be  due  in  respect  of  any 
share  of  the  property,  so  long  as  the  privity  of  estate  c<m- 
tinues  between  sundvii^  copaieenera»  and  die  heir  or  heirs 
of  one  or  more  deceased  coparceners.  In  an  Atumymoue 
case(d),  where  dfere  were  two  coparceners,  and  one  <^ 
them  died,  and  her  heir  was  of  foil  age,  it  was  held  that  she 
should  not  pay  a  relief ;  for  thai  if  she  should  pay  any,  she 

(a)  Tit.  Heriot,  pi.  4.  (6)  Tit  Heriot,  pi.  3. 

(c)  26  fid.  %.43.  {d)  3  I^n.  13. 
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1824^.  should  pay  but.  the  moiety;  and  that  she  could  not  do; 
Garland  for  a  relief  could  not  be  apportionedi  as  coparceners  are 
JcKYLu  ^^^  ^^^  tenant  to  the  lord*  In  Doe  d.  Bamett  v.  Keen  (a), 
where  A.  died  seised,  leaving  two  infant  daughters  by  dif- 
ferent venters  ;  it  was  held,  that  anentry  generally ,  by  the  mo- 
ther of  the  youngest  daughter,  as  her  guardian  in  socage, 
constituted  a  sufficient  seisin  in  the  eldest  infant  daugh^ 
ter  to  carry  the  descent  of  her  moiety  on  her  death  to  her 
heirs.  In  KingsmUlY.  jB«//(a),the  Court  was  extremely  un- 
willing to  admit  an  increase  or  multiplication  of  heriots: — 
There,  a  plea  of  justification  in  trespass  for  taking  two 
horses  as  heriotsi  stated  a  custom  in  the  manory  that  the 
lord,  from  time  immemorial^  until  the  division  of  a  certain 
tenement  into  moieties,  had  taken,  and  been  accustomed  to 
take,  a  heriot  upon  the  death  of  every  tenant  dying  B^iaed  in 
respect,  of  such  tenant;  and  since  the  division,  the  lord  had 
taken/ and  been  accustomed  to  take,  on  the  death  of  every 
tenant  .dying  seised  of  either  of  the  moieties,  a  heriot  in  re- 
spect of  such  moiety ; — it  was  held,  that  this  mustbe  taken  to 
be  one  entire  custom,  and  not  two  distinct  customs ;  the  one 
applieable  to  the  tenemeht<  before^  and  the  other  after  the 
division  of  it;  and  being  laid  to  be  an  immemorial  custom, 
it  was  disproved,  by  Evidence,  that  the  division  was  made 
within  memory. — There  are  no  entries  on  the  rolls  of  the 
manor  in  this  case,  to  shew  that  it  has  been  the  custom  to 
take  multiplied  heriots  in  the  manner  contended  for  by  the 
plaintiff.  Although,  in  Church  v.  Mundy,  it  was  deter- 
mined, that  the  admittance,  in  whateyer  terms  made,  always 
enures  according  to  the  title .  of  the  party ;  yet  there  b 
an  evident  distinction  between  a  party  claiming  title  under  a 
surrender,, or  by  descent:  where  a  person  claims  in  the 
one  instance,  the  surrender  and  adnuBsion  constitute  his  ti- 
tle ;  but  in  a  claim  by  descent,  the  title  is  vested  before  the 

(a)  7  Term  Rep,  386.  (6)  9  Esst,  185. . 
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admissioDj  and  the  admission  does  not  vary  his  title.'  ^Iggj^ 
With  respect  to  the  authority  in  Coke's  Copyholder  (a), 
that  every  admittance  on  a  descent  amounts  to  a  grants 
and  may  be  so  pleaded ;  yet  he  there  says  (6),  ''  Where 
some,  have  imagined  that  nothing  should  be  invested 
in  the  heir  before  admittance,  because  every  admittance 
of  an  heir^  upon  a  descentj  amounts  to  a  grants  and  so 
may  be.  pleaded,  they  are  in  an  error;  for  though  it  be 
true,  that  after^  admittance  the  heir  may,  in  pleading, 
allege  this  as  a  grant;  and  that  has  been  allowed,  to  avoid 
the  inconveniences  that  otherwise  would  ensue:  for  if  the 
copyholder.should  be  driven,  in  pleading,  to  shew  the  first 
grant,  either  that  being  made  before  the  memory  of  man, 
is  not  pleadable,  or  since  the  memory  of  man,  and  then 
custom  fails.  •  For  this  reason  the  law  hath  allowed  a  co- 
pyholder in  pleading,  to  allege  any  admittance,  as  weU  iip- 
on  a  descent,  as  upon  a  surrender,  as  a  grant;  and  yet  he 
may,  if  he  will,  allege  the  admittance  of  his  ancestors  as  a 
grant,  and  shew  the  descent  to  him,  and  that  he  entered 
without  any  admittance.  But  the  heir  cannot  plead  that 
his  ancestor  was  seised  in  fee,  at  the  will  of  the  lord,  by  co- 
py-of  court  roll  of  such  a  manor,  according  to  the  custom 
of  the  manor;  and  that  he  died  seised,  and  that  the  copy- 
hold descended  upon  him;  because,  in  truth,  such  an  in- 
terest is  but  a  particular  interest  at  will,  in  judgment  of 
law,  although  it  be  descendible  by  custom.  So  that  I  con- 
clude that  an  adnnttance  is  principally  for  the  benefit  of  the 
lord,-  to  entitle  him  to  his  fine,  and  not  much  necessary 
for  strengthening  the  heir's  title." — Where  a  copyholder 
claims  title  by  descent,  he  may  bring  his  action  without 
admittance,  which  is  chiefly  for  the  benefit  of  the  lord,  who . 
has  a  power  to  enforce  it;  because  the  copyholder  will 
forfeit  his  copyhold  if  he  \a  not  admitted,  although  the  title 
vests  before  admittance.  If  the  estate  be  absolute,  and  the 

(a)  Sect  41.  \h)  115.  j 
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IW**^  knfd  admitson  a  ocmditioiiy  the  conditioii  is  Toid;  so  whore 
the  estate  is  on  conditioii,  and  the  admission  absohite,  the 
party  shall  be  in  by  the  eonditioii;  or,  if  an  estate  be  in 
tafl,  and  the  admittance  is  in  fee,  Uxe  party  shall  stili  be  in 
in  tail*  If  an  heir  in  tail  is  admitted  by  the  lord  in  fee,  it 
will  not  vary  his  title*  The  result  to  be  drawn  fironlatt  die 
entries  in  this  case,  as  fiur  as  it  relates  to  the  estate  of 
Samuel  Warner^  is,  that  Sir  C.  Bmnbury  took  all  he  died 
seised  of,  by  descent,  and  as  a  coparcener*  lAitieiam  (a)* 
states,  *'  as  to  the  suing  of  actions  which  touch  the  realty, 
there  are  diversities  between  pavoeners  which  are  in 
by  divers  descents,  and  tenants  in  common*  For  if  a  nns^ 
seised  of  certain  land  in  fee,  hath  issue  two  daughters,  and 
dies,  and  the  daughters  enter,  &e.,  and  each  of  them  hath 
issue  a  son,  and  dies  without  partition  made  between  them, 
by  which  the  one  moiety  descends  to  the  son  of  the  one 
parcener,  and  the  other  moiety  descends  t6.  the  son  of  the 
other  parcener,  and  they  enter  and  occupy  in  cominoii, 
and  are  disseised;  in  this  case,  they  shall  have  id  their  two 
names  one  assise,  and  not  two  assises*  And  the  cause  is, 
for  that,  albeit  they  come  in  by  divers  descaats,  &e«,  yet 
they  are  parceners,  and  a  writ  of  partition  lieth  between 
thenu  And  they  are  not  parceners,  having  regard  or  re- 
spect only  to  the  seisin  and  possession  of  their  modiers; 
but  they  axe  parceners  radier,  having  respect  to  the  estate 
which  descended  from  their  gesndfather  to  their  motheis; 
for  they  cannot  be  parceners,  if  their  mothera  were  not 
parceners  before,  &c.  And  so  in  this  respect  and  con* 
sideration,  ria.  as  to  the  first  deecent,  which  was  to  their 
mothers,  they  have  a  title  in  parcenary,  the  which  makes 
them  parceners.  And  also,  they  are  but  as  one  heir  to 
their  common  ancestor,  via.  to  their  grand&ther,  from 
whom  the  land  descended  to  their  mothers :  and  for  these 
causes,  before  partition  between  them,  &c*,  they  shall 


» 


(a)  Sect.  313. 
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have  an  assise,  although  they  come  fai  hy  several  descents***  ^  lft8» 
Agaiiii  Liitleton  says,  that  (a)  "  if  there  be  three  joint* 
tenants,  and  the  one  release  by  his  deed  to  one  of  his  com-' 
panions,  all  the  right  which  he  has  in  the  land,  then  has 
he  to  whom  the  release  is  made,  the  third  part  of  the 
land  by  force  of  the  release;  and  he  and  his  companions 
shall  hold  the  other  two  parts  in  jointure*  And  as  to  the 
third  parti  which  he  has  by  the  force  of  the  releascj  he 
holds  that  third  part  with  himself  and  his  companion  in 
ecnomon.'*  And  Lord  Coief  in  commenting  upon  that 
section,  says(i),  '*  The  like  law  is  between  coparceners; 
and  further,  if  there  be  two  coparceners,  and  the  one  hath 
issue  twenty  daughters,  and  dies,  the  other  may  release  to 
any  one  of  the  daughters,  her  whole  part,  albeit  she  to 
whom  the  release  is,  has  not  an  fequal  part; — but  for  the 
privity  and  the  undivided  estatOj  die  release  in  good.**  The 
efiect  of  this  is,  that  when  Ann  Warner  died,  being  a  co« 
parcener,  there  would  be  a  separate  tenement  and  holding 
under  her  devise,  for  which  two  heriots  would  be  payable; 
but  the  coparcenary  was  never  severed* 

The  only  remaining  point  is  as  to  the  effect  of  the  re-un- 
ion of  the  estates.  This  is  altogether  distingiushable  from 
the  case  of  Attree  v.  Scuii^  which  did  not  apply  to  heriots 
payable  by  coparceners,  but  was  decided  on  a  question  re^ 
ladng  to  tenants  in  common,  and  which  arose  by  the  act  of 
the  parties  themselves ;  and  therefore  cannot  apply  to  a  case 
of  coparceners,  where  separation  and  re-union  of  estates 
arise  from  an  act  of  law,  and  not  from  the  act  of  the  parties : 
the  decision  in  that  case,  too,  was  founded  on  a  passage 
in  Fiizierberfs  Abridgment^  and  upon  this  principle, 
that  where  services  are  entire,  if  the  estate  be  severed 
by  the  act  of  the  parties,  notwithstanding  the  re-union, 
the  services  continue  to  be  multiplied.  On  referring 
to  FUzherbeH's  Abridgment,  it  is  stated  that  the  case  was 

(«)  Sect.  304.  (6)  Co.  Utt.  193  (b). 
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^^^  decided  in  Hilary  Term,  34  Ed.  3d.  No  such  case  is  to 
be  found  in  the  Year  Boots;  nor  is  it  abridged,  or  even  ad- 
verted tOy  by  Brooke.  It  is  also  stated  by  Fkxherbert  to 
have  been  d^ded  by  two  judges  of  the  name  of  fFyL 
and  Shard.  There  were  only  two  judges  who  would  an- 
swer to  that  description  at  that  time ;  the  one  of  whom 
was  Chief  Baron  of  the  Exchequer,  and  the  other  a  judge 
of  the  Common  Pleas;  and,  if  so,  they  could  not  have  sate 
in  one  Court  at  the  same  time :  and  although  a  refer- 
ence is  made  to  it  in  Talbofs  case  (a),  and  Bruerions 
case  (6) ;  yet,  in  both  these  instances,  Fitzherbert  alone  is 
referred  to;  and  there  is  no  mention  of  its  being  in  any 
other  work;  and  these  two  latter  cases  were  decided  on 
the  alienation  of  parcels  of  land;  and  no  inference  is 
driawn  by  Lord  Coke^  that  where  undivided  parcels  of  land 
were  alienated,  and  came  back  again,  or  were  re-united  in  the 
same  person,  that  the  multiplication  of  heriots  should  con- 
tinue. It  is  said,  however,  diat  the  lord  is  not  to  be  pre- 
judiced ;  but,  even  if  the  doctrine  can  be  sustained  to  the 
extent  now  contended  for  by  the  plantiff,  it  can  apply  only 
to  a  tenancy  in  common,  as  it  would  be  wholly  inconsistent 
with  the  ancient  common  law,  as  may  be  inferred  from  the 
effect  it  would  have  had  uponholding  knight's  service,  which 
cannot  be  confined  to  copyhold,  but  applies  to  freeholds  al- 
so, as  if  a  person  were  seised  of,  and  held  a  knight's  fee,  he 
was  bound  to  serve  for  forty  days ;  and  Littleton  states  (c), 
**  That  he  who  holds  his  land  by  the  moiety  of  a  knight's 
fee,  ought  to  be  with  the  king  twenty  days;  and  he  who 
holdeth  his  land  by  the  fourth  part  of  a  knight's  fee,  ought 
to  be  with  the  king  ten  days ;  and  so  he  that  bath  more, 
more;  and  he  that  hath  less,  less."  If  this  be  so,  there 
might  be  further  subdivisions  of  time,  on  which  the  lord, 
instead  of  obtaining  forty  days,  might  obtain  only  one  day's 
or  one  hour's  service.     Although  it  has  been  said,  that  a 

(a)  8  Rep.  104. '  (b)  6  Rep.  1.  (c)  Sect.  95. 
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man  may  be  a  tenant  in  common  with  himself,  as  in  the  <}^f^^ 
case  of  a  bishop ;  yet  it  does  not  follow,  that  for  every  un-  Garland 
divided  share,  a  party  holds  in  the  same  right,  but  only  jekyll. 
where  they  come  to  him  by  different  titles.  It  is  true,  that 
if  there  are  three  joint-tenants,  and  one  releases  to  the 
others,  inasmuch  as  the  coparcenary  continues,  he  must 
be  a  tenant  in  common  with  himself;  but  that  is  a  particu- 
lar case,  arising  out  of  the  relation  in  respect  to  which  he 
stands  with  the  other  coparceners.  But  here  Sir  C.  Bun^ 
bury  held  the  undivided  shares  that  came  to  him  in  eodem 
jure;  and  consequently  that  doctrine  cannot  apply. — There 
is  a  manifest  distinction  between  heriot  service  and  heriot 
custom ;  and  here  there  does  not  appear  to  be  any  reserva- 
tion of  a  heriot  custom : — and  in  Cokeys  Copyholder  it  is  stat- 
ed (a),  "  A  heriot  is  twofold,  heriot  service  and  heriot  cus- 
tom. Heriot  service  is  that  heriot  which  is  never  due 
without  special  reservation,  and  is  seldom  reserved  upon 
any  less  estate  than  an  estate  of  inheritance.  Heriot  cus- 
tom is  that  heriot  which  is  never  due  upon  special  reser- 
vation, but  is  challenged  upon  some  particular  custom,  and 
is  usually  pud  upon  an  estate  for  life  and  for  years,  as 
well  as  upon  an  estate  of  inheritance.'*  There  is  another 
distinction  between  a  heriot  custom  and  a  heriot  service, 
which  sometimes  operates  for  the  benefit  of  the  lord,  and 
sometimes  not ;  as  if  a  tenement  be  holden  by  an  entire 
service,  as  by  a  hawk  or  a  horse,  and  the  lord  purchase  a 
part,  as  it  is  his  own  act,  the  whole  service  is  extinct ;  but 
in  case  of  a  heriot  custom,  it  is  otherwise:  and  here  the 
custom  of  the  manor  is  stated  to  be  for  the  lord,  up- 
on the  death. of  every  copyh(}ld  tenant  of  any  heriot- 
able  tenement  within  the  manor,  to  take  for  heriots,  in 
respect  thereof,  so  many  of  the  beasts  which  were  of 
such  heriotablc  copyhold  tenant,  at  the  time  of  his  death, 
as  the  number  of  heriots  due  in  respect  of  such  tenements, 

(a)  Sect.  24,  p.  28. 
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19^  did  at  thai  tfane  amount  to. — ^The  only  custom  found  by 
the  jury  was  a  custom  to  sebe ;  and  there  was  none  to  shew 
that  a  seisin  might  be  made  of  the  best  beasts,  nor  is  there 
any  particular  finding  of  what  description  such  beaste 
were ;  and  as  it  expressly  appears  from  the  rental  which 
forms  part  of  the  cascj  that  no  more  than  two  heriots  have 
been  seised  in  respect  of  the  premises  in  question,  and  of 
which  the  late  Sir  C  Bwdmry  died  seised,  the  plaintiff 
can  only  be  entitled  to  recover  accordingly. 

Mr.  Serjeant  Taddy^  in  reply. — ^The  Jury  have  not  only 
firand  a  custom  to  seize,  but  also  that  heriots  were  due; 
and  if  so,  it  is  sufficient  to  entitle  the  plaintiff  to  his  fiiH 
clum  of  fourteen ;  not  only  on  the  authority  of  FUMher^ 
beri,  but  on  the  decision  of  the  Court  of  King^s  Bench  in  Ai^ 
tree  v.  Scuit^  which  has  never  been  questioned  or  disputed. 
It  may  be  admitted,  that  heriots  were  originally  nuigis  de 
graiid  quam  dejure; — so  also  was  the  estate  of  the  tenant: 
but  as  Lord  Coke  observes  (a),  '^  Originally,  they  were 
granted  merely  ex  graiid^  but  now  time  hath  effected  it, 
they  are  challenged  ex  di^dito.**— As  to  the  distinction,  that 
has  been  taken  between  heriot  service  and  heriot  custom, 
the  authorities  apply  more  strongly  to  the  latter  than  the 
former.  In  Ta^fs  case  (6),  the  distinction  is  thus  taken : 
"  If  the  lord  purchases  parcel  of  the  tenancy,  the  heriot 
service  is  extinct;  but  if  the  custom  of  the  manor  be,  that 
upon  the  death  of  every  tenant  of  the  manor^  who  dies 
seised  of  any  lands  held  of  the  same  manor,  the  lord  shall 
have  a  heriot;  although  the  lord  purchases  part  of  the  ten- 
ancy,  yet  the  lord  shall  have  a  heriot  by  the  cust<mi  of  die 
manor  for  the  residue;  for  he  remains  tenant  to  the  lord, 
and  the  custom  extends  to  every  tenant"  In  BruetUme 
case  (c),  where  the  '*  lord  and  tenant  of  three  acres  of  land 
by  homage,  fealty,  annual  service  of  |i  hawk,  and  suit  of 

U)Coke'8Copyholder,Sect.24.p,30.  (i)  8  Rep.  106  (b).  (c)6Rcp.l. 
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oourtf  die  temaBt  makes  a  fisoflbient  in  fiae  of  one  acre, 
the  feofibe  ahall  bold  by  bomage^  fealty,  a  hawk*  and  auil 
of  Court  by  ihe  common  law,  for  qitm  m  paries  divkU  ne^ 
pteuatf  soUda  a  simgmlis  praskmturJ"  And  the  case  in 
JPiiMkerberi  aa  to  •  heriot,  19  that^  expresdy  referred  to» 
It  therefore  foUowa,  that  where  estates  are  heUen  by 
heriot  custom,  the  heriots  must  be  multiplied  upon  a 
MvenuMe  of  the  estate;  and  as  a  heriot  is  due  in  re- 
wpeet  of  the  land)  whra  a  person  dies  seised  of  several 
beriotaUe  tenements,  a  hmot  must  be  paid  for  eaeh« — 
Besides,  this  multipiieation  is  not  the  result  of  custom, 
but  of  law:  for  the  statute  of  Marlbridge (^^  {which 
was  iiassed  to  remedy  the  inconycniaisee  ss  to  copar- 
ceners and  thehr  vendees),  directs  that  servioes  or  suits 
of  court  cannot  be  separated  or  apportioned,  before 
that  statute,  when  parcenaries  were  divided,  of  a  sale  took 
phuse,  the  suit  and  service  were  multiplied  in  each,  and 
eadi  had  to  do  the  whole  service ;  wherefore,  it  was  en- 
acted, that  if  any  inheritance,  wher^  but  one  suit  was 
due,  descoideth  to  many  heini,  as  to  parceners,  whoso  hath 
the  eldest  part  of  fbe  inheritance,  shall  do  that  one  suit 
for  Umadf  and  his  fellows;  and  the  other  heirs  shall 
be  contributaries,  according  to  their  portion,  for  doing 
such  suit.  In  Brueriaris  case  (d),  a  diflference  was  tak- 
en between  entire  servioes,  and  other  the  like,  which 
were  only  for  the  sole  benefit  of  the  lord,  and  were  a 
cbarge  to  the  tenant,  as  the  services  to  render  a  hawk,  a 
horse,  a  pair  of  gilt  spurs,  &c.  and  entire  servioes,  which 
were  for  the  benefit  of  the  commonwealth,  or  for  the  de- 
fence of  the  realm,  &c. :  in  such  and  the  like  cases,  al- 
though iiie  lord  purchases  ]>arcel,  yet  the  entire  services 
remain*  As,  if  the  tenant  holds  by  kni^^s  service, 
which  is  an  entire  service  to  be  done  by  the  body  of  a  man, 
(for  escuage  is  but  a  penalty  for  not  doing  of  it),  in  this 

(ai52  Hen.  3,  chap.  9.  (6)  6  Hep.  1  (b). 
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}^^  case,  because  it  is  for  the  defence  of  the  reabii,  and  pro  bono 
publico,  although  the  lord  purchase  parcel  of  the  tenan- 
cy, yet  the  service  shall  remain/'  The  plaintiff's  claim, 
therefore,  will  not  rest  solely  on  the  case  of  AUree  ▼.  ScM, 
or  the  authority  oi  Fitxherhert,  but  on  the  principles  of 
the  common  law,  confirmed  and  sanctioned  by  statute. — 
With  regard  to  the  nature  of  the  estate  of  coparceners, 
.  although  for  some  purposes  they  may  have  but  one  estate, 
yet,  it  is  quite  clear,  that,  for  others,  they  may  have  sepa- 
rate and  distinct  freeholds ;  and  although  the  one  may  en- 
feoff the  other,  yet,  as  Lord  Coke  says,  they  have  one  en- 
tire freehold  in  the  land,  as  long  as  it  remains  undivided 
in  respect  of  any  stranger's  prtscipe.  But  the  main  ^- 
tinction  here  is,  that  the  parties  have  not  been  admitted  as 
coparceners,  but  to  distinct  and  several  portions  as  ten- 
ants in  common,  and  several  fines  have  been  accordingly 
assessed,  and  all  the  cases  cited  as  to  the  tenant's  admis- 
sion according  to  his  title  are  those  of  surrender;  it  may, 
therefore,  be  conceded,  that  where  there  is  an  admisnon 
on  a  surrender,  it  must  be  governed  by  it.  In  BroimtB 
case  (a),  it  was  decided,  that  the  admission  must  operate 
according  to  the  surrender,  as  it  only  carries  the  surrender 
into  effect;  and  in  such  a  case,  the  lord  has  notice  of  what 
the  title  is,  as  he  has  the  surrender  before  him,  according 
to  which  the  admittance  is  to  be  made ;  but  how  could  he 
ascertain  in  this  case,  that  the  coparceners  had  not  made 
partition  between  themselves,  and  such  partition  migfat  be 
made  without  their  going  to  the  lord's  Court,  as  it  might 
have  been  done  by  an  agreement  among  themselves;  for 
it  is  said  by  Littleton  (i),  '*  that  partition  may  be  made  in 
divers  manners :  one  is,  when  they  agree  to  make  partition, 
and  do  make  partition  of  the  tenements ;  as  if  there  be 
two  xMirceners  to  divide  between  them  the  tenements  in 
two  parts,  each  part  by  itself  in  severalty,  and  of  equal 

(a)  4  Rep.  22  (b).  (6)  Sect.  243. 
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▼ahie;  and  if  there  be  three  parceners,  to  divide  the  tene-  ,  ^^'^ 
ments  in  three  parts  by  itself  in  severalty,  &c.  Again,  it 
is  said  (a),  that  **  partition  by  agreement  between  parceners 
may  be  made  by  law  between  them,  as  well  by  parol  with- 
out deed,  as  by  deed;'*  and  if  so,  the  separate  admissions 
of  the  parties  in  this  case  amount  to  a  partition  between 
themselves,  they  have  so  dealt  with  the  lord,  and  he  has 
accordingly  treated  the  estates  as  several,  and,  having  so 
done,  has  lost  any  advantages  he  might  have  obtained  if 
they  had  continued  joint.  In  the  Second  Institute  (b). 
Lord  Cote,  in  commenting  on  the  statute  of  Glocester, 
says,  "  two  joint-tenants  for  years,  or  for  life,  one  of  them 
doth  waste,  this  is  the  waste  of  them  both^  as  to  the  place 
wasted,  but  treble  damages  shall  be  recovered  against  him 
that  did  the  waste  only."  From  which  it  follows,  that 
the  one  who  commits  the  waste  is  liable  to  the  penaltyt  and 
that  the  other  who  does  not,  loses  his  estate.  Although, 
in  a  note  by  Hargrove  and  Butler  to  Coke  Littleton  (e),  it  is 
said,  that  *\  parceners  of  copyhold  cannot  make  partition 
without  the  lord's  license;" — yet  the  lord  cannot  deny  that 
he  had  given  his  license.  And  here,  the  parties  came  to  be 
admitted  as  tenants  in  common,  and  not  as  co-heirs,  al- 
though that  word  was  introduced  in  the  latter  part  of  the 
entry  of  November ^  1737;  and  even  supposing  that  they 
were  admitted  as  such,  yet  they  paid  several  fines,  and 
prayed  to  be  admitted  as  tenants  in  common.  In  Coke's 
Copyholder  {d)  it  is  said,  that  every  admittance  must  be 
taken  as  a  grant,  except  in  the  case  of  a  surrender.  Al- 
though it  has  been  said,  that  heriots  cannot  be  multi- 
plied in  this  case,  according  to  the  custom  of  the  manor, 
it  is  not  required,  as  such  multiplication  is  the  result  of 
law,  as,  if  there  be  separate  holdings,  the  heriots  are 
multiplied  accordingly;  and  it  is  quite  clear,  that  there 
can  be  no  division  of  a  heriot.    Besides  this,  it  appears 

(a)  Sect.  250-         (ft V302.         (c)  69  (a),  w.  396.         {d)  Sect.  4 1 . 
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l^^  from  the  different  entries  on  the  roUs,  that  divers  seizures 
have  been  made  for  heriotSj  on  the  principle  now  contend- 
ed for  by  the  plaintiff; — as  in  the  instance  of  the  admissbns 
of  the  families  of  Francis  and  Dagney^  to  the  estates  call- 
ed GaelTs  and  Webb's.  It,  therefore,  foUowsi  as  well 
by  custom,  as  on  the  authority  of  Atiree  v.  SeuU,  as  Ta<- 
bofs  case  and  Bruertou^s  case,  that  an  estate  in  copar- 
cenary may  be  considered,  in  some  respects,  as  a  separate 
and  distinct  freehold ;  and  that  where  parties  have  so  treat- 
ed it,  they  are  estopped  from  saying  that  it  is  not;  and 
more  particularly  so,  where  they  have  severed  it  themselves, 
and  become  tenants  in  common  by  their  own  express  act 

and  desire.  r^        j        i^ 

Cur,  adv.  vuU. 

Lord  Chief  Justice  Best  now  delivered  the  judgment  of 
the  Court  as  follows: — This  is  an  action  of  assumpsit  for 
money  had  and  received,  which  was  tried  at  the  Sittings 
after  Hilary  Term,  18S2,  before  Lord  Chief  Justice  Dal- 
las,  in  which  a  verdict  was  found  for  the  pluntiff,  the 
damages  to  be  ascertained  thereafter,  subject  to  the  opin- 
ion of  the  Court  on  the  following  case.  It  will  not  be  neces- 
sary for  me  to  state  the  whole  of  the  case,  I  will,  therefore, 
only  refer  to  the  most  material  parts  of  it  It  states,  that 
in  the  manor  of  Week's  Park  Hall  in  the  county  of  JS^eor, 
there  are,  and  from  time  immemorial  have  been,  divers 
customary  and  heriotable  copyhold  tenements  of  inherit- 
ance, held  by  the  respective  tenants  thereof,  unto  them 
and  their  heirs  and  assigns,  by  the  rod,  and  by  copy  of 
the  court  rolls  of  the  said  manor,  of  the  lord  of  the  manor 
for  the  time  being,  at  the  will  of  the  loM,  according  to  the 
custom  of  the  manor.  The  case  then  states,  that  there  is, 
and  from  time  immemorial  has  been,  a  custom  within  the 
manor,  for  the  lord  of  the  manor  for  the  time  being,  upon 
the  death  of  every  copyhold  tenant  of  any  customary  and 
heriotable  copyhold  tenement  within  the  manor,  to  have, 
take,  and  seize  for  heriots  in  respect  thereof,  so  many  of 
the  beasts  which  were  of  such  customary  and  heriotable 
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copyhold  tenant  at  the  time  of  his  deathv  as  the  number  >J^J1 
of  heriots  due  in  respect  of  such  customary  and  heriotable 
copyh<dd  tenements  did  at  that  time  amount  to.  Then  it 
is  Btated,  that  it  was  the  custom  for  the  lord  of  the  manor, 
to  take  and  seise  for  such  heriots  the  best  beasts  of  such 
tenanti  or  such  as  the  lord  of  the  manor  should  elect  to  take 
and  seise  as  the  best  beastst  It  is  then  stated,  that,  in 
the  year  1785,  SaimMel  Warner  was  a  copyhold  tenant  of 
two  customary  and  heriotable  copyhold  tenements.  His 
pedigree  is  then  set  out.  It  appears  that  he  died  in  1735, 
seised  of  these  two  tenements ;  that  he  had  four  daugh- 
ters, Catherine f  Mary^  Eleanor^  and  Ann;  and  that  Cct^ 
iierine,  his  eldest  daughter,  had  a  daughter  named  Kitty* 
It  also  appears  by  the  pedigree,  that,  with  respect  to 
his  four  daughters,  all  of  them  died  without  issue,  except 
Catierines  and  that  they  each  took  a  fourth  of  the  copy- 
hold premises.  It  also  appears  by  the  case,  that  these 
fourths  have  descended  to  the  four  children  of  Catherine^ 
the  eldest  daughter :  and  of  these  four  children,  two  died 
.without  issue.  The  whole  of  the  property  is  now  vested  in 
Sir  Thomas  Charlee  Bunbury,  who  claims  under  Eleanor ^ 
and  a  gentleman  by  the  name  oi Erasmus  Warren,  who  claims 
under  Kitty; — ^they  took  the  whole  of  the  shares  from  the 
four  sisters.  It  then  appears,  that  these  sisters  died  at 
different  times,  and  that  their  shares  vested  at  different 
periods.  It  is  not  necessary  to  advert  to  all  the  other  circum- 
stances ;  but  there  is  one  which  I  must  mention,  it  is,  that 
Eleanor  devised  her  fourth  to  Ann,  and  that  the  latter 
died  without  issue;  consequently,  after  the  death  of  Ann, 
the  share  of  Eleanor  passed  on  to  her  nieces,  and,  there- 
fore, Erasmus  Warren  and  Sir  Thomas  Charles  Bunbury 
were  possessed  equally  of  that  fourth  share.  I  advert  to  this 
circumstance,  because,  with  respect  to  all  the  other  parts 
of  this  property,  it  appears  that  they  have  descended  re- 
gularly, without  any  break  in  the  descent^  from  Samuel 
Warner,  the  original   ancestor,  to  Sir  Thomas  Charles 
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2^^  Bufdmry,  Therefore,  with  respect  to  all,  except  the  part 
which  was  given  by  Eleanot*  to  Ann,  Sir  T.  C.  Bunbury 
was  a  coparcener,  holding  in  coparcenary  with  Ereufmts 
Warren  by  regular  descent,  which  makes  this  case  distin- 
guishable from  AUree  v.  Seutti  to  which  I  shall  presently 
advert.  It  appears,  that  although  the  estates  descended 
to  them,  and  they  so  held  in  coparcenary,  yet  the  pro- 
perty was  severed  by  the  will  of  Eleanor;  therefore,  they 
were  coparceners  holding  as  tenants  in  common  as  to  this 
part  of  the  estate,  and  they  were  coparceners  of  all  the 
others  in  regular  descent.  Therefore,  if  the  case  of  AUree 
V.  Sctiti  be  good  law,  it  is  quite  clear,  that  the  lord  of  the 
manor,  on  the  death  of  Sir  Thomas  Charles  Bunbury, 
would  be  entitled,  at  least,  to  four  heriote ;  but  if  it  be 
not  good  law,  and  it  is  the  opinion  of  the  Court  it  is  not, 
then,  on  the  re-union  of  the  estate,  only  two  heriots  were 
due. — The  Court  are  of  opinion,  that  two  only  are  due, 
for  though,  during  the  period  that  these  estates  were 
held  by  different  persons,  different  heriots  were  payable 
by  each,  yet,  when  they  were  re-united,  only  one  hmot  for 
each  estate  was  payable.  It  appears  that  there  are  two  es- 
tates, one  containing  nine  acres,  and  the  other  ten;  for 
these  two  estates,  two  heriots  were  payable  in  Samuel 
Warner^ e  time,  and  two  are  payable  at  present.  I  have 
stated,  that  there  is  a  decision  of  the  Court  of  King's 
Bench  in  opposition  to  the  opinion  we  have  formed :  un- 
doubtedly we  entertain  great  respect  for  any  decision 
of  that  Court,  particularly,  when  such  a  person  as  Lord 
EUenborough  presided,  and  when  the  Bench  was  filled  by 
the  three  other  learned  Judges  who  sate  at  the  time  the  case 
otAttree  v.  Scutt  was  decided.  But  it  has  been  our  duty  to 
examine  the  grounds  on  which  that  decision  was  founded ; 
and  after  a  mature  and  an  attentive  consideration  of  them, 
we  are  satisfied  the  Court  was  misled  by  a  case  to  which  I 
shall  call  the  attention  of  the  Court,  vi».  the  case  in  FUMher- 
berfs  Abridgment.  If  that  case  ought  to  have  no  weight, 
then  little  attention  is  due  to  Attreev,  Scutt,  which  was  found* 
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edon  the  authority  of  that  decision.  It  will  be  necessary  in  -}^^ 
the  consideration  of  this  case,  to  see  how  copyhold  tenures 
arose  in  this  country :  they  appear  to  have  grown  out  of  a 
state  of  pure  villenage.  There  is  no  doubt  that  in  the  early 
periods  of  our  history,  not  only  the  estate,  but  the  personal 
property  of  the  villein  belonged  to  the  lord ;  it  is  said  by 
Bractan  and  Fleia,  that  heriots  are  ex  gratid;  but  it  is 
di£Bcult  to  conceive  how  the  doctrine  of  ex  gratid  could 
be  applied  to  the  time  I  am  speaking  of;  for  the  villein  was 
only  giving  to  the  lord  that  which  he  might  at  any  time 
take ;  for  his  estate  was  held,  not  only  at  the  complete  will 
of  the  lord,  but  the  personal  property  of  the  villein  was  also 
the  property  of  the  lord.  It  is  probable,  (though  this  i»  mere 
conjecture,  for  the  history  of  heriots  is  so  obscure  that  it  is 
impossible  to  ascertain  how  they  originated,)  that  heriots 
were  originally  nothing  more  than  the  gift,  which,  in  a  rude 
state  of  society,  a  person  in  an  inferior  condition  of  life 
offered  at  the  time  of  entering  on  the  estate  of  his  superior. 
We  know  that  in  many  countries,  where  knowledge  and 
civilization  have  not  made  the  progress  they  have  in  this, 
an  inferior  person  canhot  approach  a  superior,  without 
the  offer  of  a  present.  It  has  occurred  to  us,  that  heriots 
were  a  species  of  tribute  the  tenant  offered  to  the  lord  at 
the  time  he  approached  him,  in  order  to  secure  his  protec- 
tion, and  to  pray  the  lord  to  confer  on  him  the  interest 
which  had  been  determined  by  the  decease  of  his  'former 
tenant.  Mr.  Justice  Blacksiane  traces  the  right  of  a  lord 
to  his  heriot  to  a  more  advanced  period  of  society ;  and 
although  he  does  not  use  the  word  tribute,  he  employs 
the  word  donation.  He  says  (a),  '*  this  payment  was 
originally  a  voluntary  donation,  or  gratuitous  legacy  of 
the  tenant ;  perhaps  in  acknowledgment  of  his  having  been 
raised  a  degree  above  villenage,  when  all  his  goods  and 
chattels  were  quite  at  the  mercy  of  the  lord.'*  But  what- 
ever the  situation  of  copyholders  might  have  been  in  the 

(a)  2  Slack.  Cum.  423. 
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J^4.  early  period  of  our  history,  custom  has  now  confirmed 
Garland  j-jj^jy  interest  as  tenants,  and  this  same  custom  has  confirm- 
Jeetll.  ed  and  established  the  rights  of  the  lord :  and  this  altera- 
tion has  been  brought  about  by  no  statute;  the  statutes  to 
which  we  refer  with  so  much  satisfaction,  have  only  se- 
cured the  rights  of  men  already  free*  It  is  to  lawyers  in 
Westminster  HaU^  and  I  speak  it  with  pride,  that  slaves, 
for  such  was  the  state  of  men  in  pure  villenage,  are  in- 
debted for  their  liberty  and  thepermanencyof  their  proper- 
ty, and  for  that  weight  in  society  which  such  permanency 
of  property  has  conferred  upon  them ;  it  is  by  the  estab- 
lishment of  the  customs  referrible  to  copyholds,  as  establish- 
ed in  Courts  of  Justice,  that  this  pennanent  interest  has 
placed  copyholders  in  the  happy  situation  in  which  they  are 
at  present  found.  The  copyholder  now  has  a  permanent 
interest  in  his  estate,  as  long  as  he  performs  his  services^  and 
the  lord  has  certain  rights  and  dues ;  and  as  long  as  the 
former  performs  such  services,  and  pays  the  dues,  he  has  the 
same  permanent  interest  in  his  estate  as  if  it  were  ficeehold. — 
I  have  stated,  that  the  heriot  was  a  species  of  tribute  which 
the  heir  paid  on  the  death  of  his  Ancestor,  it  was  the  heir 
alone  who  tendered  it,  he  gave  but  one  tribute,  one  beast, 
which  would  probably  be  his  best.  What  was  the  condition 
on  which  the  permanent  grant  was  made  to  him  ?  It  was, 
that  he  should  tender  to  the  lord  one  beast  or  one  chat- 
tel. That  was  all  the  lord  had  a  right  to  take.  It  may 
be  asked,  if  the  property  were  separated  into  difierent 
tenements,  was  the  lord  to  wait  till  the  death  of  all  the 
tenants  for  one  heriot 7  No ;  of  neoessity,  the  instant  the  es- 
tate became  separated,  there  were  separate  heirs,  and  eaidi 
heir  paid  his  separate  heriot  while  the  estate  contsnu- 
ed  in  severalty,  in  order  that  the  lord  might  not  lose  his 
right,  each  person  having  a  separate  interest,  had  to  pay 
a  separate  tribute : — without  this,  in  the  division  of  the 
property,  the  lord  would  have  lost  his  rights;  for  services, 
which  were  capable  of  severance,  were  considered  differ- 
ently ;  but  heriots,  being  incapable  of  severance,  while  the 
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estate  was  held  in  severalty,  from  the  necessity  of  the  thing,  ^  18g4» 
were  multiplied ; — but  the  moment  the  re-union  of  the  estate 
took  place,  the  necessity  ceased,  and  the  lord  was  placed  in 
the  same  situation  as  when  the  grant  was  first  made,  that  is, 
he  was  only  entitled  to  one  heriot.  Looking  to  the  princi- 
ple and  plain  common  sense  of  the  thing,  and  that  which  is 
due  to  justice,  it  seems  to  be  clear,  that  since  the  re-union 
of  the  property  in  this  case,  the  right  of  the  lord  to  those 
heriots  which  he  had  while  the  estate  was  separate,  ceased, 
and  that  only  one  heriot  was  due.  I  would  make  another 
observation,  which  is  confirmed  by  Mr.  Justice  BUiek$taney 
and  every  one  who  has  written  upon  the  subject,  that  the 
rule  as  to  copyholds  is  this  (a) :  that  the  fines  and  other 
claims  of  the  lord  are  not  to  be  carried  to  such  an  extent 
as  would  work  the  disherison  of  the  copyholder.  It  wiU  be 
found,  when  we  come  to  consider  this  case,  that  if  this 
multiplication  of  heriot  services  and  fees,  were  to  take 
place,  it  would  work  a  disherison  of  the  tenant's  estate ; 
it  would  make  his  estate  what  civilians  term  damnosa  has^ 
rediias.  There  are  but  nineteen  acres  of  land,  and  the  he- 
riots  claimed  are  nearly  to  the  amount  of  as  many  hundred 
pounds.  It,  therefore,  may  be  fairly  stated,  that  in  this 
particular  case,  if  the  lord's  claim  can  be  supported,  it  will 
operate  to  the  disherison  of  the  heir.  It  appears  to  us, 
that  that  ought  not  to  be  done.  We  know  there  is  another 
case,  in  which  a  Court  of  Westminster  Hall  has  limited 
the  right  of  the  lord  (6) ;  because,  if  he  had  a  right  to  claim  as 
much  as  he  pleased,  such  claim  would  have  worked  a  dis- 
herison :  we  know  that,  formerly,  copyholds  were  held  with 
uncertain  fines ;  but  the  Court  have  said  to  the  lord,  **  you 
shall  not  take  what  you  please,  it  shall  be  limited,  you 
shall  only  be  entitled  to  two  years'  purchase;  because,  if 
you  take  just  as  much  as  will  satisfy  your  cupidity,  you 
may  compel  the  heir  to  surrender  the  estate  nito  your  hands ; 
therefore,  we  will  impose  our  restraint  on  you.'* — Upon 


(a)  2  Black  Com.  98. 
(6)  Morgan  v.  JScudiimore,  2  ChuL  Rep.  134. 
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1824^^  the  same  principle^  we  mast  so  restrain  the  claim  of  heriots, 
Garland  that  they,  as  well  as  the  fines  and  fees  due  to  the  steward, 
Jekyll.  may  not  exceed  the  value  of  the  property.  Therefore,  con- 
sistently with  principle,  it  seems  to  me  impossible  that  the 
right  of  the  lord  can  be  carried  to  the  extent  now  con- 
tended for,  and  that  neither  justice  nor  law  give  the  lord 
more  than  was  originally  due  to  him  as  the  condition  of 
his  grant. 

There  is  very  little  authority  to  be  found  on  this  subject; 
there  is  one  case,  or  I  should  rather  say,  one  opinioo  enti- 
tled to  great  respect,  considering  the  learned  person  by 
whom  it  was  pronounced,  and  which  was  referred  ta  by  me 
in  my  argument  in  the  case  of  AUree  v.  Scuit.  I  mean  the 
opinion  of  Lord  Coke  (a) :  "  If  two  several  copyholders 
join  in  a  grant  of  their  copyhold  by  one  copy;  or  if  one 
copyholder  having  several  copyholds,  granteth  them  by 
one  copy ;  yet  the  grantee  shall  pay  several  fines,  for  they 
shall  enure  as  several  grants.**  That  is  like  this  case»  for 
Samuel  Warner  had  two  copyholds,  and  if  he  had  made 
a  grant,  the  lord  would  have  been  entided  to  two  fines. 
But  Lord  Coke,  in  the  next  paragraph,  says,  **  but  if  two 
joint-tenants,  two  tenants  in  common,  or  tenant  for  life 
and  he  in  the  remainder  join  in  the  grant  of  a  copyhold* 
one  fine  only  is  due,  and  it  shall  enure  as  one  grant  only; 
so,  if  a  surrender  be  made,  and  after  a  common  recovery 
is  had  by  plaint  in  the  nature  of  a  writ  of  entry  tn  lepoii, 
for  the  better  assurance,  one  fine  only  shall  be  paid.** — Now, 
it  appears  to  me,  that  this  is  directly  in  point ;  and  if  Lord 
Cokeys  opinion  is  correct,  that  if  two  tenants  in  common 
convey  their  interest  to  one  person^  only  one  fine  shall  be 
paid,  must  not  the  estate  be  considered  as  united  for  ever 
thereafter?  And  if  there  be  no  more  than  one  fine  paid, 
upon  what  pretence  can  there  be  said  to  be  more  than  one 
heriot  due  ?  But  I  know  it  has  been  said  in  Attreey.  ScM, 
that  Lord  Coke^  in  this  case,  must  be  mistaken;  fori  in 
the  margin  of  his  Copyholder,  there  is  a  reference  to 

(a)  Coke's  Cop.  sec.  56,  p.  162. 
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Coke's  Reports  (a)i  and  that  upon  referring  to  that  page,  ^182^ 
there  is  nothing  to  warrant  his  opinion.  I  have  looked  into 
the  report,  and  the  observation  is  correct ;  but  it  will  be 
found  that  it  will  equally  apply  to  cases  that  are  relied  on 
by  the  other  side.  It  appears  to  me,  that  the  reference  was 
not  made  by  Lord  Coke^  but  that  it  has  been  introduced  by 
some  ignorant  editor,  who  fancied  something  confirmatory 
of  the  opinion  in  4  Coke.  The  fact  is,  that  Lord  Coke  has 
no  authority  for  what  he  states ;  but  I  fear  we  should  get 
rid  of  a  great  deal  of  what  is  considered  law  in  Westminster 
Hall,  if  what  he  says,  without  authority,  is  not  law.  He  was 
one  of  the  most  eminent  lawyers  that  ever  presided  as  a 
judge  in  any  Court  of  Justice,  and  what  is  said  by  such  a 
person  is  good  evidence  of  what  the  law  is,  although  he  re- 
fers to  no  express  decision,  and  particularly  when  it  is  in 
conformity  with  justice  and  common  sense. — Opposed  to 
this,  as  I  have  stated,  is  the  case  of  Attree  v.  Seuit;  I  shall 
read  the  judgment  pronounced  in  that  case,  because  I  think 
I  can  answer  every  part  of  the  reasons  and  authority  on 
which  it  was  decided.  It  was  an  action  brought  by  the  stew- 
ard of  a  manor  for  fees,  and  although  the  copyhold  tenement 
was  but  small,  it  appears  the  steward  was  not  content  with 
64/.  which  was  paid  into  Court,  but  demanded  a  larger  sum, 
I  think  more  than  the  value  of  the  estate.  I  wonder  the 
learned  judges  did  not  pause  at  this  circumstance^  and  con- 
sider whether  it  was  possible  that  a  custom  for  a  steward 
to  make  such  a  claim  could  be  good  in  point  of  law.  But  * 
the  Court  considered  the  right  of  the  steward  as  standing 
on  the  same  foundation  as  the  rights  of  the  lord.  '*  The 
question,**  said  ljOiAEUetdiorough{b)i ''  in  this  case,  as  stat- 
ed by  the  plaintiff's  counsel,  simply  amounts  to  this :  whe- 
ther, if  two  persons  hold  a  copyhold  as  tenants  in  common, 
and  the  one  surrender  his  moiety  to  the  other,  and  the 
other  be  admitted,  he  shall  hold  the  land  in  respect  of  the 
lord  and  the  steward,  for  the  purpose  of  fines  and  fees  on 
admittance,  as  one  tenement  or  as  two  ?   It  has  been  set- 

(«)  4  Rep.  27(b).  (6)  6  East,  483. 
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I8g4.^       tledi  SO  long  ago  as  the  time  of  Edw,  S,  that  if  my  ten- 
anty  who  holds  of  me  by  a  heriot,  alien  parcel  of  the  land 
to  another  9  each  of  them  is  chargeable  to  me  with  a  heriot; 
for  it  is  entire :  and  if  the  tenant  purchase  the  land  again, 
yet  if  I  were  seised  of  the  heriot  by  another  man,  I  shall 
have  of  him,  the  tenant,  far  each  portion  a  heriot.    This 
doctrine  is  to  be  found  in  Fiixherberfs  Abridgment  (a)." 
[It  is  quite  clearj  that  the  noble  and  learned  judge  did  not 
look  at  the  case  to  which  Fitzherberi  refers  for  his  autho- 
rity, if  he  had|  he  would  have  found  that  there  was  no 
such  case.  He  proceeds,]  **  and  from  thence  it  follows,  that 
if  an  estate  holden  by  indivisible  services,  be  divided,  and 
holden  in  severalty,  and  afterwards,  by  the  act  of  the  par- 
ties, shall  come  again  into  one  hand,  the  services,  which  were 
multiplied,  shall  continue  to  be  payable,  not  as  for  one 
tenement,  but  for  each  portion  respectively,  that  is,  as  for 
distinct  tenements ;  and  that  they  do  not  again  become,  in 
respect  of  the  lord,  one  tenement.    The  defendant's  coun- 
sel did  not,  in  his  argument,  insists,  that  this  might  not  be 
so,  [if  I  did  not,  (for  I  was  the  counsel  alluded  to),  I  did 
not  do  my  duty  upon  that  occasion],  where  parcel  of 
a  tenement  had  been  aliened  and  holden  in  severaUy; 
but  insisted  that  this  case  differed,  as  it  is  the  case 
of  an  entire  tenement,  having  been  for  some  time  hold- 
en by  several  persons  in  common^  and  not  in  severaltyj  and 
afterwards  coming  into  one  hand  by  a  conveyance  to  one 
of  such  tenants  of  the  interests  of  the  rest ;  contending, 
that  a  conveyance  by  a  number  of  tenants  in  common,  is 
not  the  conveyance  of  distinct  estates,  but  of  one  estate : 
but  to  this  we  do  not  assent.    Tenants  in  common  are 
they  who  have  lands  by  several  titles,  each  having  a  se- 
veral freehold,  but  with  an  undivided  occupation,  and  every 
one  of  them  shall  do  several  services  and  several  suits; 
and  one  of  them  may  enfeoff  the  other,  for  there  is  no  pri- 
vity  between  them.*'    Then  his  Lordship  referred  to  a  pas- 

(a)  Tit.  Heriot,  pU  1. 
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sage  in  Brooie^s  Abridgment  (a),  in  order  to  shew  that  one       ,j^^ 
tenant  in  cofmnon  may  enfeoff  another ;  he  then  referred  to 
thecaseof  J^^A^v.  Wigg{Jb\  where^ashe  siddi  "  one  of  the 
arguments  used  by  Lord  HoU  against  construing  a  surren- 
der of  a  copyhold  to  A*y  B.,  and  C,  equally  to  be  divided 
between  them»  as  creating  a  tenancy  in  common^  was,  ac- 
cording to  the  report  (e),  that,  by  such  constructioui  in- 
stead of  one  copyhold  estate,  and  one  fine,  and  single 
service,  there  would  be  five  several  copyhold  estates,  and 
as  many  fines  and  services.*^ — There  is  no  doubt  but  that  is 
the  case  as  long  as  they  continued  in  common;  but  I  am 
surprised  it  did  not  occur  to  his  Lordship  that  the  argument 
of  Lord  HoU  cannot  be  pressed  further :  there  is  nothing 
in  any  book,  or  in  any  modem  treatise,  that  goes  the  length 
of  shewing,  diat  when  the  estates  are  again  united,  the 
several  heriots  continue  to  be  payable.  His  Lordship  then 
proceeded  to  say,  "  as  to  the  authority  firom  Lord  Coke's 
Copyholder  (cI),  we  think  there  must  be  some  mistake  in  the 
printing,  the  page  referred  to  in  4  Coke  (e)»  being  silent 
as  to  any  such  subject :"  (I  have  already  made  the  obser- 
vations that  occurred  to  me  on  that  point) :  then  he  said, 
that  **  though  the  law  is  certainly  as  there  laid  down  as  to 
joint-tenants  and  tenant  for  lifb  and  remainder-man,  yet  it 
may  be  well  doubted  as  to  tenants  in  common,  who  have 
several  estates:  and  in  Plowden  (/),  it  is  laid  down,  that  if 
two  tenants  in  common  grant  a  rent  of  80s.  out  of  their 
land,  it  shaD  enure  as  several  grants.*' — Undoubtedly,  that 
is  the  law,  it  is  the  grant  of  several  persons ;  although  what 
Plowden  says  is  no  authority,  as  it  is  not  the  opinion  of  any 
Judge,  but  only  the  argument  of  Serjeant  CatUne.  Unques- 
tionably, it  does  enure  as  several  grants ;  for  it  is  an  interest 
that  passes  firom  several  persons:  but  aldiough  this  be  so, 
I  ask,  does  it  fiillow,  that  when  the  grant  has  produced 
its  etfect  by  conveying  the  estate  to  one  person,  there 

(a)  Tit.  Feoffmeut  de  Terres,  pi.  46. 

(A)  1  LA.  Raym.  622  j  .V.  C.  1  Pcere  Wms.  14.     (e)  1  Pecrc  Wmi.  2. 

(d)  Sect.  66.  Ce)  2?  (b),  (/)  140. 
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1824i  should  still  continue  to  be  several  heiiots?  It  is  a  non  se- 
quitur  into  which  Lord  EUenborough  has  fallen ;  I  can 
find  nothing  to  support  this  doctrine,  but 'the  passage 
in  Fitxherbert.  For^  giving  the  fullest  effect  to  Phwden, 
and  even  considering  it  to  be  the  dictum  of  a  Judge,  in- 
stead of  the  argument  of  a  Serjeant,  the  question  here  is, 
what  is  the  effect  of  the  re-union  which  the  conveyance  oc- 
casions ?  Now  let  us  see  whether  any  deference  is  due  to 
the  authority  of  the  case  in  Fitzherbert?  To  avoid  any 
mistake,  I  have  copied  it  from  the  Norman  French,  which 
I  translate  thus :  '*  If  my  tenant,  who  holds  of  me  by  a  heriot, 
alien  parcels  of  his  land  to  others,  every  one  of  them  will 
owe  to  me  a  heriot,  because  the  heriot  is  entire;  and  if  die 
same  tenant  purchases  back  agaui,  I  shall  have  two  heriots 
from  him.**  And  Fitzherbert  says,  that  was  the  opinion 
of  WyL  and  Shard.  Fitzherbert  does  not  mean  to  refer 
to  the  Year  BookSf  as  Lord  EUetiborough  supposes;  for 
when  he  does,  he  not  only  mentions  the  Term  and  the 
year  of  the  reign,  as  Hilary ^  34th  Edno.  Sd,  but  he  puts 
a  figure  to  denote  the  number  of  the  case  in  the  Year 
Book,  Here,  there  is  no  figure,  it  is  certainly  not  in 
the  Year  Books  which  have  come  down  to  us ;  for,  looking 
at  the  Year  Books  of  Edu).  3d,  they  stop  at  the  SOth 
year  of  that  reign^  and  do  not  begin  again  till  the  88tb, 
so  that  there  is  no  Year  Book  for  the  34th  Edw.  3d.  It 
may  be  said  that  Fitzherbert  was  possessed  of  an  edition 
which  is  n<^t  accessible  to  us :  that  is  possible,  but  we  have 
looked  into  the  lAber  Assizarum^  and  there  is  no  case  simi- 
lar to  this.  The  next  thing  to  which  I  have  to  advert,  de- 
stroys the  authority  of  the  case  in  Fitzherbert  altogether: 
it  is,  that  there  were  no  judges  living  in  the  S4th  year  of 
the  reign  oi  Edw.  3d,  who  answer  to  the  names  of  Wyk 
and  Shard.  I  have  looked  into  Dugdale^s  Chronolo* 
gical  Table  of  the  Justices  of  this  Court  (a),  and  the 
only  two  Judges  I  can  find,  who  would  answer  the  de- 

(a)  See  Dugdale'6  Originet>  Juridiciales^  45. 
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scription  of  WyL  and  Shard,  are  Richard  de  WiUoughby, 
and  John  de  Shardehwe,  the  one  of  whom  held  his  office 
until  the  31st  Edto.  3d,  and  the  other  until  the  14thy  so 
that  they  had  either  both  resigned,  or  were  dead,  by  the  34 
Edw,  3.  So  in  Dugdale's  Chronica  Series,  I  find  that  there 
was  a  Richard  de  Wylughby,  appointed  a  Judge  of  this 
Court  in  4  Edw.  3,  and  John  de  Shardelow,  in  SEdto.  3,  but 
the  last  mention  of  them  is  in  16  Edto.  3d ;  they,  therefore, 
could  not  have  decided  the  case,  as  stated  by  Fitzherbert. 
I  also  find  that  there  was  a  Gervasius  de  Wilford,  who 
was  Chief  Baron  of  the  Exchequer  in  the  @4th  Edw.  3d ;  if 
he  was,  he  never  could  have  sate  in  any  Court  of  Wesimin" 
ster  Hall  with  John  De  Shardelow,  even  if  the  latter 
were  a  Judge  of  this  Court;  for  the  Exchequer  Cham- 
ber, in  which  the  Common  Pleas  and  Exchequer  Judges 
now  meet,  did  not  then  exist.     It  is  clear,  therefore,  that 
there  is  some  great  mistake  as  to  that  case.     It  was  a 
loose  note,  probably  the  decision  of  a  Judge  at  Nisi  Prius* 
It  will  not  be  found  in  any  one  book  of  authority;  for  if  it 
had,  it  would  have  been    cited  in  Brooke's  or  Rollers 
Abridgment,  or  in  Finer  or  Comyns  (a) ;  but  it  is  in  none  of 
these,  and  is  only  to  be  found  in  Kitchin  on  Courts  (b), 
and  in  a  way  that  shews  it  was  greatly  mistaken  by  jPtto- 
herbert;  Kitchin  refers  to  him,  and  thought  it  was  not  an 
authority,  and  he  stopped  short  at  the  point  at  which 
we  stop.     He  makes  the  tenants  in  common,  while  they 
continue  in  common,  pay  several  heriots,  but  he  goes  no 
further.     His  words  are,  "if  my  tenant,  which  holds  of 
me  by  a  heriot,  aliens  parcel  of  his  land  to  another,  every 
one  of  them  shall  pay  a  heriot,  for  that,  that  it  is  entire  (c) :  '• 
there  the  passage  stops,  there  is  not  a  word  implying,  that 
if  they  are  again  united,  they  shall  pay  more  than  one  he- 
riot; and  he  refers  to  Fitzherbert  only,  and  not  to  the 
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(«)  But  8eeCk>m.  Dig.  tit  Copyhold,  K.  19. 
ih)  268.  (r)  But  Bte  page  269. 
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18g4>^  Year  Book.  To  the  doctrine  otKitchin  we  subscribe,  that 
Garland  where  the  lands  remain  in  severalty,  the  tenants  must,  of  ne- 
cessity, pay  several  heriots;  but  the  case  goes  no  further, 
it  goes  as  far  as  common  sense  and  law  will  allow,  and  then 
stops.  FitMherberfs  Abridgment  is  the  compilation  of  a 
learned  Judge,  but  even  Judges  may  sometimes  make  mis- 
takes ;  and  the  authority  on  which  the  caaeot  Atireey.  ScuH 
depends,  has  crept  into  Fitzherberi,  and  is  not  supported  by 
any  other  authority.  Undoubtedly,  every  respect  is  due  to 
an  ancient  decision  which  has  been  acted  upon  from  time  to 
time.  Fires  aequirit  eundo^  and  by  passing  ^down  a  series 
of  years,  and  being  from  time  to  time  recognised  by  every 
writer,  it  acquires  a  degree  of  authority,  which  does  not 
belong  to  a  modem  decision;  not  for  being  more  conso- 
nant with  justice,  but  that  it  has  the  sanction  of  time :  but 
no  such  authority  belongs  to  this  case,  for  it  is  quoted  but 
once  during  all  the  period  of  time  since  Fiizherbert^  and 
that  quotation  destroys  its  authority,  and  it  ia  not  confirmed 
by  the  authority  of  any  learned  author  who  has  since  writ- 
ten on  the  law.  Instead,  therefore,  of  being  an  ancient  case 
entitled  to  weight,  it  is  entitled  to  none,  the  authority  of 
it  is  destroyed,  and  it  is  impossible  but  that  the  diligent 
professors  and  compilers  of  the  law,  who  have  written  on 
the  subject,  would  have  omitted  it,  or  that  it  should  have 
been  quoted  by  Kiichin  as  he  has  quoted  it,  if,  up  to  the 
extent  oi  Fitxherbert^  it  had  been  entitled  to  be  considered 
as  an  authority :  we  must  therefore  apply  the  contrary  of 
the  rule,  and  say,  that  the  remoteness  of  the  case,  instead  of 
strengthening,  weakens  its  authority.  I  have  stated,  that 
the  books  furnish  us  with  no  other  authorities  to  guide  us, 
and  unless  we  are  compelled  by  authority  to  say,  that  this 
is  law,  I  for  one  will  never  say  so ;  for  instead  of  doing  what 
has  been  done  by  our  predecessors,  namely,  giving  stability 
to  this  species  of  interest,  and  doing  that  which  would  confer 
a  benefit,  by  raising  a  class  of  people  from  slavery  to  inde- 
pendence and  opulence,  and  consequently  to  respectability 
and  power  ;  instead  of  giving  stability  to  the  interest,  and 
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enlarging  the  righta  of  the  copyholder,  we  should  be  es-  ^lft84- 
tablishing  a  rule  which  would  destroy  their  estates.  Unless 
compelled  by  authorityi  I  will  not  do  that.  After  the 
greatest  diligence  in  our  researches,  we  can  find  no  other 
authority  to  warrant  the  doctrine  in  the  case  of  Attree  v. 
Scuii  but  the  one  to  which  I  have  referred.  Unless  we 
saw  that  that  case  stood  on  a  false  foundation,  we  should 
have  been  much  embarrassed  by  it.  We  see  the  only 
ground  on  which  the  case  oi  Attree  v.  Seutt  rests,  and  we 
find  it  cannot  be  supported.  We  find,  that  if  the  learned 
Judges  had  endeavoured  to  trace  the  case  in  Fitxherbert 
to  its  source,  they  would  have  seen  it  had  no  soKd  foun- 
dation. There  is  nothing  on  which  it  can  stand,  and  there* 
fore  we  have  no  difficulty  in  deciding  against  it.  This  has 
been  argued  as  a  question  of  general  copyhold  law.  If  the 
jury  had  found  that  there  was  a  custom  of  this  kind  exist- 
ing within  the  manor,  and  it  had  been  put  to  us  to  say, 
whether  such  custom  were  good  or  not ;  perhaps  we  might 
have  been  of  a  different  opinion.  But  it  is  not  necessary  to 
say  what  our  opinion  would  then  have  been.  There  is  no 
custom  found,  that,  on  a  re-union,  the  multiplied  heriots  are 
to  be  paid.  It  has  been  discussed  as  a  question  of  law,  and 
we  are  to  say,  whether,  without  any  custom  being  found,  it  is 
the  necessary  legal  consequence,  that,  when  an  estate  has 
been  divided  and  again  re-united,  all  the  heriots  are  to  be 
paid  after  the  re-union  of  the  several  estates,  that  were  paid 
whilst  it  was  divided  ?  We  say  there  is  no  such  law,  no  such 
doctrine.  Our  judgment  therefore  is,  that  two  heriots  only 
are  payable,  notwithstanding  the  tenancy  in  common  that 
has  intervened  in  the  passage  of  this  property  down  to 
Sir  Thomas  Charles  Bunbury;  and  we  are  of  opinion  that 
only  two  heriots  were  payable  on  his  death. — The  verdict 
therefore  must  be  entered  for  the  value  of  the  two  first  he- 
riots, vix.  158/.  1  \s. 

Judgment  accordingly. 
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Monday,  EvANS  t>,  SwEET. 

Jufy  5th. 

A  sheriff  may  J^  ^^^  ^^  ^^  action  of  trespass  for  an  assault  and  false 
put  in  bail  be-    imprisonment.     The  declaration  contained  five  counts;  in 

fore  the  return 

of  the  writ;  and  the  first  of  which  the  plaintiff  alleged,  that  the  defend- 
tion  of  tei^'  ™t,  on  Sunday  the  9th  November,  1823,  in  concert  and 
Md^WsTfrn  ri-  contrivance  with  John  Wilson  and  Timothy  Young,  as- 
aonment,  the  saulted  the  plaintiff,  and  imprisoned  him  for  the  space  of 
ther  J.  B.  and  ten  days.  The  second  count  stated,  that  the  defendant, 
uu^t^«re-  ^  ^^  concert  and  contrivance  with  these  two  persons,  as- 
quett  of  the  she-  gaultcd  the  plaintiff  at  the  defendant's  dwelling  house,  com- 

riff: — Heldfthat  *  ... 

it  might  be  lup-  monly  Called  a  lock-up-house,  and  there  imprisoned  him, 
Sntimony  of  ^^^  ^^P^  ^^^  detained  him  there  without  any  reasonable  or 
*ffi  '*'^^'h  probable  cause  whatsoever,  for  ten  days.  The  third  count 
the  warrant  waa  was  for  an  assault  and  imprisonment  of  the  plaintiff  by 
who  stated  that  the  defendant  alone,  in  the  house  of  the  defendant.  The 
bairarhiirt-  fourth  was  for  an  assault  and  imprisonment  by  the  defend- 
quest  i^nt  generally ;  and  the  last  was  for  a  common  assault. 

The  defendant  pleaded,^r«^,  not  guilty;  ^ecoiutfy,  that 
on  the  1st  September,  1823,  one  James  Moody  Taylor, 
sued  a  writ  of  capias  ad  respondendum  out  of  this  Court 
against  the  plaintiff,  directed  to  the  Sheriff  of  Middlesex, 
returnable  on  the  morrow  of  All  Souls,  which  writ  was  in- 
dorsed for  bail  for  25/.,  and  delivered  to  the  then  Sheriff  of 
Middlesex  to  be  executed ;  whereupon,  he,  on  the  Sd  Octo- 
ber,  1823,  made  his  warrant  in  writing,  sealed  with  the  seal 
of  his  office  of  sheriff,  and  directed  the  same  ioJohn  Wil- 
son in  the  declaration  mentioned,  who  then  and  until  the 
time  when,  &c,  was  the  bailiff  of  the  sheriff,  and  com- 
manded him  to  take  the  plaintiff,  so  that  the  sheriff  might 
have  his  body  at  the  return  of  the  writ: — that  by  virtue 
of  the  warrant,  Wilson,  as  such  officer,  before  such  return, 
viz.  on  the  6th  October,  arrested  the  plaintiff  in  execution 
of  the  warrant,  who  thereupon  gave  bail  for  his  appearance^ 
and  together  with  one  Archibald  Mac  Donald,  executed  a 
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l^ail-bond  in  the  sum  of  501.  ^  conditioned  for  the  plaintiff's  vj^^ 
appearance  at  the  return  of  the  writ;  that  the  plaintiff* did 
not  appear:  and  that  thereupon,  on  the  6th  November, 
(being  the  first  day  of  Michaelmas  Term),  the  sheriff*  was 
ruled  to  return  the  writ  within  four  days  next  after  notice  of 
such  rule ;  that  before  and  at  the  time  of  the  return,  the 
said  Archibald  Mac  Donald  was  a  prisoner  in  the  King^s 
Bench  Prison,  and  in  insolvent  circumstances ;  and  that, 
thereupon,  on  the  7th  Nopember,  Timothy  Young,  and 
one  Joseph  Bicarby,  went  before  Mr.  Justice  Park,  at 
Chambers,,  and  became  bail  for  the  plaintiff*  in  the  ac- 
tion, and*entered  into  a  recognizance  to  the  misfames 
Moody  Taylor  accordingly.  That  Young,  on  the  9th  No^ 
vember,  as  bail  of  the  plaintiff*,  apprehended  and  took 
him,  in  order  to  surrender  him  to  the  Fleet  Prison,  in 
discharge  of  himself  and  Bicarby  from  their  recognicance ; 
and  that  he  brought  the  plaintiff  to  the  defendant's  house, 
in  order  to  keep  him  in  custody  there,  until  Young  should 
surrender  him  to  the  Fleet  Prison  in  discharge  of  his  bail: 
and  that,  upon  that  occasion.  Young,  as  such  bail,  and 
the  defendant  in  his  aid,  and  at  his  request,  in  order  to 
secure  the  plaintiff  and  prevent  his  escape  until  he  should 
be  surrendered,  seized,  and  took  the  body  of  the  plaintiff 
into  their  custody,  and  locked  him  up  and  imprisoned  him 
in  the  defendant's  house,  and  kept  and  detained  him  there 
until  the  next  day,  when  he  was  about  to  be  surrendered 
by  Young  to  the  Fleet  in  discharge  of  his  bail ;  and  that 
tiie  plaintiff,  being  unwilling  at  that  time  to  be  removed 
to  that  prison,  voluntarily  consented  to  remain,  and  re- 
quested to  be  permitted  to  remain  in  the  custody  of  the 
defendant,  on  behalf  of  the  bail,  until  they  should  think 
proper  to  surrender  him  in  their  discharge ;  whereupon, 
the  plaintiff  was  not  then  surrendered  to  the  Fleet  Prison, 
but  the  defendant  continued  to  keep  him  in  custody,  as  he 
lawfully  might,  for  the  cause  aforesaid. 

There  were  five  other  pleas,  justifying  the  imprisonment 
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3^^  in  nearly  Bimilar  terms.  The  plaintiff  took  issue  on  the  plea 
of  not  guilty,  and  replied  to  the  six  special  pleas,  that  al- 
though he  was,  in  the  first  instance,  duly  acrestedj  holden 
to  bail,  and  discharged  out  of  custody  as  in  those  pleaa  al- 
leged, and  that  Young  and  Ricarby  did  put  in  bfiil  to  the  ac^ 
tion ;  yet  that  they  were  not,  nor  was  either  of  ttieni  in  any 
manner  whatever  lawfully  authorised,  or  required  to  put  m 
such  bail ;  and  that  such  bail  were  so  put  in  by  them  in  thdr 
own  wrong,  surreptitiously  and  iiraudulentiy,  and  with  the 
intent  to  cause  the  plaintiff  to  be  so  unlawfidly  arrested^ 
imprisoned  a^d  detained,  as  in  the  declaration  stat^;  and 
tliat  Ifptfii^  ajc^d  Ricarby  did  not  duly  become  bail  for.  the 
pla^ltiff  as  in  the  pl^as  mentioned. 

Rejoinder.  That  after  the  plaintiff  was  duly  arrested, 
holden  to  bail,  and  discharged  out  of  custody,  and  after 
the  1st  day  of  Michc^elmas  Term  then  last  past,  to  wii,  on 
the  7th  November y  1823,  Young  and  Ricarby  did  become 
bail  to  the  action  (U  the  request  of  the  Sheriff  of  JUicUIe- 
'  «^:Kr;'— without  this,  that  they  were  not  lawftilly  authorised 
or  required  to  put  in  such  bail,  and  that  such  bail  were  so 
put  in  by  them  in  their  own  wrong,  surreptitiously  and  firau- 
dulentlyj  &c.  &c. 

Surrejoinder.  That  Young  and  Ricarby  did  not  be- 
come bail  to  the  action  at  the  request  of  Uie  sheriff,  nor 
were  they,  or  either  of  them,  lawfidly  authorized  to  put  in 
such  bail,  but  that  such  bail  were  so  put  in  by  them  in 
their  own  wrong,  surreptitiously  and  fraudulently,  and 
with  the  intent  to  cause  the  plaintiff  to  be  unlawfully  ar- 
rested and  detained,  and  that  they  did  not  becosie  bail  for 
the  plaintiff,  in  manner  and  form  as  in  the  pleas  mentioned. 
At  the  trial,  before  Lord  Chief  Justice  Be$t,  at  GuHd- 
hallf  at  the  Sittmgs  in  the  htst  Term,  Wibon,  the  sheriff's 
officer  was  called,  who  stated,  that  the  defendant  was  the 
keeper  of  a  lock-up-house  in  Cursitor  Street,  Chancery 
Lane,  and  that  he,  Wilson,  requested  Young  and  Riearby 
to  become  bail  for  the  plaintiff,  and  that  they  accordingly 
did  so. — His  Lordship  being  of  opinion,  that  ^e 
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of  the  officer  was  equivalent  to  a  request  by.  the  sheriff 
himaelfy  as  he  was  responsible  to  the  ktter,  and  as  the  war- 
rant was  directed  to  hiiBi  he  accordingly  ordered  a  nonsuit* 
Leave,  however,  was  given  the  plaintiff  to  move  to  set  it 
^de,  and  that  a  new  trial  might  be  granted,  if  the  Court 
should  be  of  opinion  that  the  request  of  ihe  officer  was  not 
sufficient  to  prove  the  issue  raised  by  the  pleadmgs,  ftsr.  as 
to  whether  bail  were  put  in  at  the  request  of  the  sheriff. 

Mr.  Serjeant  Cro9»,  in  the  last  Term,  accordingly  ob» 
tained  a  rale  msi,  on  the  grounds  \—firHi  that  the  defend- 
ant's pleas  were  bad  in  law,  as  the  sheriff  hiyiself  could  not^ 
have  put  in  bail  until  the  rule  to  return  the  writ  had  expired, 
which  would  not  be  until  the  10th  of  iVoo^mier,  notwith- 
standing which,  the  fdaintiff  had  beoi  taken  into  custody  on 
4he  9th,  the  bail  having  been  surreptitiously  put  in  on  the 
7th;  md  teeandly^  that  Wilson,  the  sheriff's  officer,  had 
been  improperly  admitted  as  a  witness,  to  prove  that  bafl 
were  put  in  at  the  request  of  the  sheriff.  No  reqpest 
by  the  latter*  was  in  fact  proved,  nor  did  it  appear  that 
the  officer  had  any  express  or  implied  authority  from  him- 
to  make  such  a  request;  and  in  tbe  absence  of  such  proof,' 
it  cannot  be  inferred,  that  the  officer  was  so  connect0d' 
with  Ae  sheiiff,  as  to  enable  him,  as  a  mere  agents  to  do, 
an  act,  which  even  the  sheriff  himself  was  not  justified  by 
law  in  doing* 

Mr.  Serjeant  Petf,  and  Mr.  Serjeant  WUde  now  shewed, 
cause,  and  submitted  in  thejfrs^  place,  that  if  the  plaintiff 
intended  to  take  advantage  of  the  kisuffidency  of  the  de->. 
fondant's  pleas,  he  should  either  have  demurred  to  them  in 
die  first  instance,  or  brought  a  writ  of  error.  The  only 
question  raised  by  the  whole  of  the  pleadings  wM>  vrhe*^ 
dttrYoanjpand  JUcoriybe^^unebail  at  die  request  of  tbe 
sheriff;  and  if  so,  the  request  by  his  officer  was  quite  suf'- 
ficient  to  support  the  issue.    Bail  are  not  put  in  at  the 
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]S^  personal  request  of  the  sheriff,  but  by  the  desire  of  those 
who  represent  him;  and  if  the  cause  were  to  go  down  to 
be  re-tried,  no  other  evidence  as  to  the  request  could  be* 
obtained  or  required.  Admissions  made  by  the  under^e* 
riff  and  officers  of  the  sheriff,  are  receivable  in  evidence  as 
against  him,  as  he  does  not  act  personally,  or  interfere  in 
cases  of  this  description,  but  leaves  it  to  his  officers,  whose 
acts  are  considered  as  his.  The  plaintiff  was  arrested  by 
the  officer  to  whom  the  warrant  was  directed,  and  he  alone 
was  responsible;  hb  request,  therefore,  to  the  parties  to 
become  bul,  was  sufficient,  and  may  be  considered  for' 
that  particular  purpose  as  the  request  of  the  sheriff  himsdf.. 

Mr.  Seqeant  Cross  in  support  of  the  rule,  insisted,  that 
the  substance  of  the  issue  on  which  the  parties  went  down 
to  trial  was,  whetheir  the  bail  had  been  surreptitiously  or 
illegally  put  in,  and  the  Court  had  previously  decided 
that  they  were,  in  the  case  of  Tajflor  v.  Evans  (a),  where 
the  present  plaintiff  was  ordered  to  be  discharged  out  of 
custody  as  to  Ta]flar*s  suit,  and  the  officer,  fFilsau,  who  had 
arrested  him,  and  caused  the  bail  to  be  put  in,  was  order- 
ed, together  with  Young  and  the  defendant,  who  were  both 
impUcated  in  the  transaction^  to  pay  the  costs  of  the  ap* 
plication  for  the  plaintiff's  discharge; — in  consequence  of 
which  he  commenced  the  present  action,  and  by  which  he 
sought  to  be  recompensed  for  his  unlawful  detention  and 
imprisonment  in  the  defendant's  house.  The  defendant's 
pleas,  according  to  that  decision^  were  clearly  bad  upon  the 
face  of  them,  as  the  bail  were  prematurely  put  in,  and  the 
plaintiff,  instead  of  demurring,  repUed,  that  the  bail  were 
put  in  of  their  own  wrong,  surreptitiously  and  fraudulently, 
and  which  he  was  fully  warranted  in  doing  by  the  expreits 
authority  of  the  Court ;  ^nd  although  the  defendant,  in  his 
rejoinder,  stated  Aatbail  were  put  in  at  the  request  of  the 

(u)  8  B.  Moore,  398.  S.C.I  mag.  367. 
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sheriff,  yet  he  traversed  the  allegation  that  they  were  put  in  -l^f^ 
surreptitiously  or  fraudulently*  Whether,  therefore,  they 
were  lawfully  put  in  or  not^  was  as  much  a  point  in  issue,  as 
the  request  of  the  sheriff. — But,  in  point  of  fact,  no  such 
request  was  jNroved,  as  a  sheriff's  officer  cannot  be  consi- 
dered as  his  general  agent,  but  a  mere  deputy ;  and  a  sheriff 
is  only  liable  for  the  misconduct  of  his  officer,  when  charg- 
ed by  him  with  executing  the  law ;  and,  therefore,  when 
sued  for  such  misconduct,  he  must  be  connected  with  him 
in  the  affair  in  question,  and  it  must  be  shewn  that  the  au- 
thority abused  had  been  duly  deputed  to  him.'*  In  Drake  v. 
Stfies,  Lord  Kenyan  said  (a),  "  The  under-sheriff  is  the 
general  deputy  of  the  high  sheriff  for  all  purposes ;  but 
that  is  not  the  case  with  a  bailiff."  And  Mr.  Justice  Law- 
rence Bsid,**  The  admission  of  the  under-sheriff  may  affect 
the  high  sheriff,  because  he  is  the  general  officer  of  the 
sheriff,  but  I  do  not  think  that  the  bailiff  is  his  general  of- 
ficer. The  bailiff  gives  a  bond  to  execute  such  i^arrants 
as  shall  be  directed  to  him;  when  a  warrant  is  granted  to 
him,  he  becomes  the  s{>ecial  officer  of  the  sheriff;  and  I  have 
always  understood  it  to  be  necessary  to  produce  the  warrant, 
to  shew  that  relation  between  them."  Here,  however,  there 
does  not  appear  to  be  either  an  express  or  implied  autho- 
rity from  the  sheriff  to  Wilson  to  put  in  bail,  and  it  was 
therefore  done  by  his  wrongful  act;  and  although  he  might 
have  a  general  authority  to  act  under  the  warrant  by  ar- 
resting the  plaintiff,  yet  it  did  not  extend  to  this  particular 
purpose;  and  more  particularly  so,  as  the  time  for  putting 
in  bail  had  not  expired,  at  the  time  the  plaintiff  was  taken 
into  custody  to  surrender  in  their  discharge. 

Mr,  Justice  Park. — The  only  question  raised  by  the 
issue  in  this  case  was  a  mere  question  of  fact,  f>ix.  whe- 
ther the  bail  had  been  put  in  at  the  request  of  the  sheriff. 
It  has  been  contended,  that  although  a  personal  request 

«i)  7  Term  Rep.  116. 
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}^^  by  the  sheriff  was  not  necessary,  stiU,  that  it  was  inouB^ 
bent  on  his  officer  to  shew  that  a  special  authority  wias 
given  him  to  act  as  he  did.  There  can  he  no  doubt  but 
that  it  is  incumbent  on  the  mere  baSiff  of  a  sheriff,  to 
shew  that  he  acts  under  his  spedal  authority ;  and.  die  odiy 
question  in  this  case  is,  whether  the  officer  had  an  autho- 
rity from  the  sheriff  to  put  in  bail  or  not;  and  if  so,  it  ia 
immaterial  whether  they  were  legally  put  in*.  It  appeared 
that  the  sheriff  had  properly  executed  his  warrant,  and  di- 
rected it  to  his  officer^  from  which  it  must  be  inferred,  that 
he  commanded  him  to  do  all  that  was  necessary  under  it; 
and  if  so^  there  was  sufficient  evidence  to  connect,  the  she- 
riff with  the  request ;  and  as  the  officer  adted  in  the  ooufse 
of  his  duty  by  arresting  the  plaintiff,  it  must  be  considered^ 
that  the  steps  he  afterwards  took,  were  for  the  benefit  of 
the  sheriff;  and,  consequently,  that  the  putting  in  bail  at 
his  desire,  must  be  considered  as  a  request  by  ^  sheriff 
himselfi. 

Mr.  Justice  Burrouqu. — The  writ  sued  out  by  Ta^or 
against  the  present  pliintiff,  required  the  sheriff  to  take  the 
latter,  and  have  his  body  before  us  before  the  return  of 
the  writ;  it  was,  therefore,  his  duty  to  have  done  80»  and 
I  see  no  objection  to  his  putting  in  bail  before  the  time  for 
returning  the  writ  had  expired.  It  is  quite  clear,  that  the 
plaintiff  could  not  be  discharged  until  bail  had  be^D  put  in^ 
the  doing  of  which  is  the  act  of  the  sheriff.  It  is,  therefore 
inunaterial,  whether  it  be  done  the  day  on  which  the  writ 
is  returnable,  or  the  day  before.  The  officer,  in  sudi  a 
case,  must  be  ccHisidered  as  acting  for  the  benefit  of  the 
sheriff,  and  in  the  regular  course  of  his  duty ;  and  here,  it 
appearfl  that  he  acted  under  the  warrant,  and  on  behalf  of 
the  sheriff;  and  I  am  therefore  of  opinicm,  that  the  foot  of 
the  request  by  the  latter  was  sufficiently  made  out. 

Lord  Chief  Justice  Best. — ^I  fully  agree  with  my  bro- 
ther ParA  and  my  htothev  Burrough,'  the  only  question 
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raised  by  the  kBUe  waSi  whether  Yoktig  and  Bicarby  be-  v25^ 
came  bail  at  the  request  of  the  sheriff.  If  the  plaintiff 
had  intended  to  raise  the  question  of  law,  as  to  whether 
the  bail  had  been  properly  put  in  or  not,  he  should  have 
demurred  to  the  defendant's  pleas,  by  which  he  would 
bare  brought  himself  within  the  decision  of  the  Court  in 
TViyfor  v«  Evanf,  where  it  was  held^  on  a  motion  for  the 
plaintiff's  discharge,  that  the  bail  had  been  improperly 
put  in.    This  rule,  tberefore,  must  be 

Discharged. 


Aarons  0.  Williams,  Cann,  and  Searle.  ^\^J(» 

July  eth, 

J  HIS  was  an  action  brought  against  the  three  defend-  Where  one  of 
ants,  as  acceptors  of  a  bill  of  exchange  for  3S4/.  I6s.  and  ]|^^uedioint- 
which  became  due  in  November,  1821.  ^y»  •pp«««d  »«- 

parately,  and  by 

The  defendants,  WiOiams  tiud  Searle,  appeared  jointly,  a  different  attor- 
ahd  pleaded  a  judgment  recovered  in  the  Court  of  King* s  judgment  for  the 
Bench.  The  defendant  Canit  appeared  separately,  and  by  a  £j^f  ,^^" 
different  attorney,  and  demurred  generally  to  the  declaration,  out  a  writ  of  er- 
The  plaintiff  having,  in  the  last  Term,  obtained  judgment  that  the  plaintiff 
bn  the  demurrer,  as  well  as  on  the  issue  of  nul  tiel  record,  ^^jjon*  ai-"" 
he  caused  judgment  to  be  entered  up  against  all  three  of  **»««*»  «*>«« 

iiaVi  «^o  .^  waianacknow- 

the  defendants;  whereon  Cann  sued  out  a  writ  of  error,  ledgmentbyone 
which  was  allowed,  and  notice  of  the  allowance  duly  served  fenduite,  ^t ' 
on  the  plaintiff's  attorney.     The  defendant  Searle  after-  ^SL'^dd'^ur' 
wards  acknowledged  tliat  the  writ  of  error  was  brought  ^  delay. 
for  delay,  on  which  the  plaintiff's  attorney  sued  out  a  writ 
of  capias  ad  satisfaciendum  against  all  the  defendants. 

Mr.  Seijt.  Bosanquet  on  a  former  day  in  this  Term,  ob- 
tained a  rule  nisi,  that  this  writ  of  capias  might  be  set 
aside,  or  execution  thereon  stayed,  pending  the  writ  of  er- 
ror; on  the  ground  that  there  was  no  admission  by  the  de- 
fendant Cann,  or  his  attorney,  that  it  was  sued  out  by 
him,  or  on  his  behalf,  for  the  mere  purpose  of  delay. 


V, 
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lg£4*  Mr.  Serjeant  Vaughan  now  shewed  causei  and  refied 

Aarons  on  the  case  of  EOis  and  Another  v.  Sweet  and  Franklin, 
which  was  decided  in  the  Court  ot  King's  Bench  in  the 
last  Term  {a),  where^  on  a  motion  to  set  aside  the  proceed- 
ings on  a  writ  of  execution,  on  the  ground  of  a  writ  of 
error  having  been  brought  and  allowed  at  the  instance  of 
one  of  the  plaintifisi  and  the  other  admitted  that  it  was 
for  delay;  the  Court  required  the  party  by  whom  the  writ 
was  sued  out,  to  make  an  affidavit  that  there  was  real  error 
in  the  proceedings.  So  here,  as  the  defendant  Cann  has 
sued  out  the  writ  of  error  alone,  it  was  incumbent  on  him 
to  make  such  an  affidavit ;  and  not  having  done  so,  the 
plaintiff  was  entitled  to  sue  out  execudon  against  the 
three. 

Mr.  Serjeant  Bosanquetf  in  support  of  the  rule,  submit- 
ted, that  the  case  of  Ellis  v.  Sweet  did  not  apply,  as  there 
the  application  for  the  writ  of  error  was  made  by  one  of 
two  co-plaintiffs,  who  proceeded  jointly  against  the  defend- 
ants, who  had  a  verdict  in  their  favour.  Here,  however, 
the  defendants  appeared  separately  and  by  different  attor- 
nies,  and  they  were  sued  jointly  by  the  act  of  the  plain- 
tiff alone. 

Lord  Chief  Justice  Best.  —  I  am  of  opinion,  that  the 
case  of  Ellis  v.  Sweet,  to  which  we  have  been  referred, 
does  not  bear  on  the  present ;  and  even  if  it  did,  I  doubt 
whether  we  should  act  on  it,  as  we  have  been  furnished 
with  no  accurate  report.  There,  however,  the  action  was 
brought  by  two  plaintiffs  jointly,  whilst  here,  it  was  com- 
menced by  one  only  against  three  defendants,  who  ap- 
peared separately,  and  by  different  attomies,  and  offered 
distinct  defences.  The  one  who  defended  alone  applied  for 
a  writ  of  error,  which  he  had  a  right  to  ex  debitojustUuiSt 

(a)  Not  yet  reported. 
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and  which  he  obtained  by  purchase ;  and  if  any  adknowledg-       J^^^. 
ment  had  been  made  by  him  or  his  attorney,  that  it  was       Aarons 

mm 

brought  for  delay,  it  would  have  been  the  duty  of  the  Court  Williams. 
to  have  interferedj  and  not  restrained  the  plaintiff  from  su- 
ing out  execution  on  the  judgment  which  he  had  obtained 
against  all  the  defendants.  But  a  declaration  that  a  writ  of 
error  is  sued  out  for  the  mere  purpose  of  delay,  must  be  con- 
fined either  to  the  party  making  it,  or  his  attorney,  or  ano- 
ther in  collusion  with  him : — and  here,  although  the  action 
was  commenced  against  the  three  defendants  jointly,  yet 
as  they  severed  in  their  defence,  the  acknowledgment  or 
admission  by  the  one,  will  not  authorize  the  plaintiff's  tak-  * 
ing  out  execution  against  the  othen 

Mr.  Justice  Park*  —  I  beg  expressly  to  be  understood, 
that  I  do  not  wish  to  run  counter  to  the  rule  which  has 
been  lately  narrowed  and  laid  down  in  several  recent  de- 
cisions. A  writ  of  error  may  be  procured  as  a  matter  of 
right,  and  must  be  allowed  as  of  course,  and  the  Court 
cannot  interfere  unless  it  be  shewn  to  have  been  brought 
for  the  purpose  of  delay,  which  must  depend  on  the  ad- 
mission of  the  party  who  caused  it  to  be  sued  out,  or  a 
person  in  collusion  with  him.  The  case  otEttisv.  Sweet 
appears  to  me  to  be  inapplicable  to  the  present,  for  the 
reasons  stated  by  my  Lord  Chief  Justice:  and  speaking 
for  myself,  I  cannot  approve  of  the  practice  of  calling  on 
the  party  at  whose  instance  a  writ  of  error  is  sued  out, 
to  make  an  affidavit  that  there  is  real  error. 

Mr.  Justice  Burrouoh  concurred. 

Mr.  Justice  Gaselee. — I  perfecdy  recollect  the  circum- 
stances of  the  case  oiEUis  v.  Stoeet.  The  plaintiff,  EUU^ 
was  an  attorney  in  London^  and  connected  with  the  other 
plaintiff  in  a  brewery  at  Plymouth  ;  Ellis  alone  conducted 
all  the  proceedings  in  the  cause,  his  co-plaintiff  having 
left  It  entirely  to  him;  and  after  verdict  for  the  defendants, 
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he  caused  the  writ  of  error  to  \)e  sued  out;  on  which  the 
Court  required  him  to  make  an  affidavit  that  there  was 
real  error.  But  there  is  a  manifest  distinction  where  a 
plaintiff  6r  defendant  sues  out  a  writ  of  error;  as^  in  the 
.catfB  of  a  plamtiff»  where  the  defendant  has  ohtained  a  ver- 
.dict,  it  must  heprimd  facie  inferred  that  it  was  sued  out 
for  delay.  This  case«  however^  is  clearly  distinguishable, 
as  the  defendants  not  only  appeared  separately^  and  by 
different  attomies^  but  offered  distinct  defences,  and, 
oonsequendy,  the  one  ought  not  to  be  affected  by  the 
mere  declaiation  of  the  other. — ^This  rule  therefore  must 
be  made 

Absolute. 


July  7th. 

An  acknowledg- 
ment within  lix 
yean,  by  one  of 
two  makers  of  a 
joint  and  leyeral 
promisaorynote, 
it  luffldent  to 
reTive  the  debt 
against  the 
other;  although 
he  had  made  no 
acknowledg- 
ment within 
that  period,  and 
had  signed  the 
note  as  a  sure- 
ty only. 


P^RHAM  9.  Raynall^  Forsey»  and  Milysrton. 

X  HIS  was  an  action  of  asswmpsht  and  brought  agiunst 
the  three  defendants,  as  the  makers  of  a  joint  and  serersl 
promiasoffy  note,  dated  the  S8th  March,  1814,  payable 
4t  six  montha  after  dBte,»fi>r  value  received.  Pleas,  ^rjf, 
.the  general  issue,  and  secondly,  the  statute  of  Ifanitations : 
on  .which  issue  was  joined. 

.  At  the  tiial,  before  Mr*  Seijeant  Bosanquet,  at  the  last 
aasiaes  for  (he  county  of  Somerset,  it  appeared,  that  the 
note  was  given  by  RaynaU  and  Fcrsey,  for  arrears  of  rent 
due  firom  them  to  the  plaintiff;  that  they  signed  it,  but  that 
it  was  not  read  over  to  them  before  they  did  so ;  and  that 
Mihertan  signed  it  as  a  surety  for  them. — But  it  being 
proved,  that  Forsdy  had  made  an  acknowledgment  of 
the  debt  due  to  the  plaintiff  within  six  years,  the  learn- 
ed Serjeant  was  of  opkiion,  that  it  was  sufficient  to  bind 
the  two  others,  although  the  surety  himself  had  made 
no  such. acknowledgment ;  and  the  Jury  accordingly  found 
a  verdict  finr  the  plaintiff.  Leave,  however,  was  reserv- 
ed to  the  defendants,  to  move  that  it  mi^ht  be  set  aside, 
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and  a  nonsuit  ^snteved,  if  the  Ciourt  shouM  be  of  opinioB      ^Iflg^ 
that  an  acknowledgment  of  a  joint  debt  within  six  yeavst 
by  one  of  several  defendants,  was  not  sufficient  to  lerive 
it  against  the  others,  although  they  had  made  no  sudi  ao* 
knowledgment.  "  t 

Mr.  Serjeant  Pell,  having,  in  the  last  Tenn,.obtained  a 
rale  nisi,  and  relied  on  die  case  of  .^fliJM  v«  lV'edgoU(a)9 
where  A.  and  B*  made  a  joint  aad  several pxomissovy  note, 
and  ^  died)  aad  ten  years  after  his  death  JB.  paid  interest 
upon  the  note;  in  an  action  brought  upon  it  against  the 
executors  of  A.,  it  ¥ras  bdd,  that  the  payment  of  the  in* 
terest  by  j9«  did  not  take  the  case  out  of  the  statute  so  as 
to  make  ii.>  executors  liable ;  and  although  in  Wikcomb 
V.  Whiting  (fi),  it  was  held,  that  the  acknowledgment  of 
one  of  several  draweiB  of  a  joint  and  several  promissory 
note,  takes  it  out  of  the  statute  as  against  the  othecs*  and 
might  be  given  in  evidence  on  a  sepacate  action  against 
any  of  the  othwi;  yet  the  authority  of  that  case  waa 
doubted,  if  not  impugnedr  in  Aikms  v.  TmigoU^  where 
Lord. Chief  Justice  AbboH  said,  '*  It  is  notnecessary  toaay 
whether  that  case»  which  was  centaury  to  a  farmer  decision 
in  VeniriB,  would  be  sustained  if  re-considered.  But  .that 
he  was  wammted.in  saying,  by  what  ML  from  Ijord  JBUmh 
honugh  in  Bratukam  v.  WJkariM  (c),  that  it  ought  not 
to  be  extended;  and  that  dse  inomvenience  and  haid- 
flhip  arising  from,  snch  aliabSity  satisfied  him  that  it  ought 
not ;"  and  Mr.  Justice  Bayleff  observed  tbat  '^  fFhkcomb  v. 
WMUng  was  certainly  a  very  strong  case,  and  that  it  might 
be  questionaUe  whether  it  did  not  go  beyond  proper  legal 
limits**'  And  in  Rooth  v.  €tmn  (<i),  it  was  held,  that  in 
an  acticm  against  other  partners,  on  a  bffl  accepted  by 
one  in  the  name  of  the  firm,  the  admissions  in  his  answer, 

(a)  2  Barn  h  Ores.  23.      (6)  2  Doug.  662.       (c)  1  Barn.  &  Aid.  463 

(rf)  7  Price,  193. 
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PEaaxif 
Ratnall. 


filed  to  a  biB  in  equity  agiunst  him,  was  not  admissible  in 
evidence  against  the  rest. — At  all  events,  as  the  acknow- 
ledgment in  this  case  was  made  by  one  of  the  principals 
alone,  without  the  knowledge  or  assent  of  his  surety » it  can- 
not bt  considered  as  binding  on  the  latter;  and  more  parti- 
cularly so^  as  he  had  made  no  acknowledgment  whatever. 


.  Mr.  Serjeant  Wilde,  on  a  former  day  in  this  Term,  shew- 
ed causci  and  submitted,  that  as  the  three  defendants  were 
makers  of  a  joint  and  several  promissory  note,  they  were 
all  liable  to  contributioni  md,  consequently,  that  an  ac- 
knowledgment by  the  one  was  binding  on  the  others.  The 
case  of  AiUns  v.  TredgoU  is  altogether  distinguishable 
from  the  present,  as  there  the  action  was  not  brought 
against  the  original  maker  of  the  note,  but  against  his  ex- 
ecutors ;  and  although  his  survivor  had  paid  interest  upon 
it  after  his  death,  yet  such  payment  could  only  operate  as 
an  admission  of  an  existing  debt,  due  from  hunself  done; 
and  when  the  payment  of  interest  was  made^  the  joint  lia- 
bility had  ceased  by  the  death  of  the  one,  and,  consequent- 
ly, the  survivor  alone  became  the  only  person  liable.  In 
Jaeisam  v.  Fairbani  (a),  it  was  held,  that  the  payment  of 
dividends  under  a  commission  of  bankrupt  against  one  of 
two  makers  of  a  joint  and  several  note,  took  the  case  out 
of  the  statute  as  against  the  other ;  the  dividend  having 
been  received  within  six  years  before  the  action  was  com- 
menced : — ^and  although  in  jBroiicframv.  fFiarion{b),  where 
one  of  two  joint  drawers  of  a  bill  of  exchange  became  bank- 
rupt, and  the  indorsees  proved  a  debt  under  his  commis- 
sion (beyond  the  amount  of  the  bill)  for  goods  sold,  &c. 
and  exhibited  the  bill  as  the  security  they  then  held  for 
their  debt,  and  afterwards  received  a  dividend: — it  was. 
held,  in  an  action  by  the  indorsees  against  the  solvent  psrt- 
ner,  that  the  statute  was  a  good  defence,  although  the  diri- 


(«)  2  H.  Bl.  340. 


ib)  1  Barn.  &  Aid.  463. 


IN  THE  FIFTH  YEAR  OF  GEO.  IV.  SS9 

dehd  had  been  paid  by  the  assignees  of  the  bankrupt  part^  IB^^ 
net  within  six  years: — yet  in  that  case^  there  was  no  ex- 
press admission  or  acknowledgment^  and  the  original  debt 
was  for  goods  sold  and  delivered,  and  for  which  the  bill  was 
given  as  a  security :  and  whether  that  security  were  avidl- 
able  or  not,  still  the  debt  was  due  for  the  goods  on  which 
the  same  dividend  would  be  receivable ;  and  the  bill  was 
produced  among  other  securitiesj  subject  to  all  its  accom- 
panying invaliditiesi  and  therefore  could  furnish  no  suffi- 
cient evidence  of  an  acknowledgment,  so  as  to  revive  a  debt, 
otherwise  extinguished  by  the  operation  of  the  statute. 
Independently  of  these  authorities,  it  is  a  general  princi- 
ple, that,  in  the  case  of  a  joint  contract,  an  admission  or  ac- 
knowledgment by  one  of  several  joint  contractors,  will  bind 
the  others.  So,  an  admission  by  one  partner  will  bind  all 
in  respect  of  their  joint  interest.  It  is  immaterial  to  consi- 
der, whether  the  defendant^  who  signed  the  note  as  a  surety, 
can  be  responsible^  as  an  admission  by  any  one  of  the  de- 
fendants is  binding  on- the  others. 

Mr.  Serjeant  Pell  in  support  of  the  rule,  insisted,  that 
as  the  note  was  payable  six  months  after  date,  and  one 
of  the  defendants  was  a  surety  only,  the  plaintiff  should 
have  given  him  notice  of  non-payment  by  the  two  other 
defendants,  after  the  expiration  of  diat  period,  in  order  that 
he  might  take  proceedings  against  them,  or  endeavour  to 
obtain  the  relief  to  which  he  was  clearly  entitied.  Although 
the  case  of  WkUeomb  v.  Whiting  may  be  considered  as  ap- 
plicable io,  and  even  governing  the  present,  yet  its  authority 
has  not  only  been  impugned  in  Atkins  v.  Trectgold^  but  it 
was  in  direct  opposition  to  tiie  case  of  Bland  v.  Hasehig  {a\ 
where  it  was  held,  that  if  there  be  several  defendants,  and 
they  plead  the  statute  of  limitations,  the  proof  of  a  promise 
by  one  within  six  years,  is  not  sufficient  to  charge  him,  on 

(a)  2  Vent.  161. 
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1884b  ^  the  ground  that  the  aodon  is  joint,  and,  consequently,  that 
his  acknowledgment  did  not  prevent  the  operation  of  die 
statute  ill  fieivour  of  the  others.  At  all  events,  Hob  ease  k 
distinguishahle  from  Whitwmb  v.  Whitings  as  one  of  the 
defendants  stood  in  a  diflferentsituBtion  from  the  two  others, 
he  being  a  surety  eiiily;  and  it  was  fiur  for  him  to  poresmne, 
without  notice  from  the  plaintiff,  that  the  debt  had  been 
satisfied,  or  the  note  paid  at  the  end  of  the  six  months; 
at  all  events,  he  could  only  be  liable  for  the  space  of  six 
years  after  it  became  due;  and  the  admission  of  die  debt 
by  one  of  his  principals  afterwards,  cannot  have  the  eflEeot 
of  rendering  bun  liable  to  the  plaintiff  on  the  note* 

Cur.  ado.  vuli. 

Lord  Chief  Justice  Best  now  delivered  die  judgment 
of  the  Court,  as  follows:  ^'Thts  waa  an  action  brought 
against  diree  defiendants,  as  the.  makera  of  a  joint  and  se- 
veral promissory  note  dated  in  Mareh,  1814,  payable  at  six 
months  after  date : — and  the  questbn  for  our  consideration 
is,  whether,  when  three  defendants  are  sued  joindy,  and 
plead  the  statute  of  Umitadons^  -and  the  debt  doe  from 
diem  is  mone  than  of  six  years  standing,  a  psomiseby  one 
will  prevent  the  opeisadon  of  the  statute  ?  We  are  of  opin* 
ion  that  it  wiH,  and  as  the  question  is  one  of -oonsideraUt 
importance,  it  is  necessary  to  state  the  leeabns  by  winch 
we  have  been  induced  to  oome  to  this  conolnsion.  From 
certain  explosions  whiah  have  lately  fiiUen  from  some  of 
the  Jud|^8  of  the  Court  of  King*s  Beneh^  doubts  seem  tor 
have  been  thrown  on  the  authorily  of  the  case  of  WhU^ 
oomb  Y.  fFhiiing.  The  words  of  the  statute  (a),  are  ex<- 
tremely  strongs  and  by  which  it  is  emcted  th^  ^*  all  actiona 
of  trespass,  dedmie  &c«  &c*  shall  be  commenced  and«ied 
within  the  time  and  limitation  thereafter  expreaaeda  and 
not  after,  that  is  to  say,  the  said  acticms'for  tDespass»  debti 


(a)  2^  Jac.  \,  e.  16,  s. 
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detinuci  &e.  within  six  years  next  after  the  cause  of  sueh       >1^^^ 
action  or  suit^  ttnd  not  afier^^    Looking  at  these  words^  it       Pbrham 
might  be  supposed)  that  after  Ae  expiration  of  that  pe-      ratnam.. 
fiod)  no  remedy  could  be  had ;  but  that  construction  can- 
not now  be  put  on  the  Statute ;  because^  if  it  were,  although 
a  par^  might  have  paid  interest  on  a  bill,  nbte,  or  other 
security,  for  sijL  yelurs,  he  might  turn  round  and  say,  that 
he  was  not  bound  to  pay  the  principal ;  the  cause  of  action 
haying  been  complete  at  the  time  the  instrument  was  made. 
But  in  Heylin  y.  Heutings  {a),  which  was  decided  in  the 
lOdi  year  of  Wm.  the  8d^  a  point  waa  referred  to  the  twelve 
Judges,  whether  a  conditional  promise,  made  upon  the  denial 
of  a  debt  demanded,  should  revive  the  debt,  so  as  to  bring 
it  put  of  the  statute  t  and  they  all  resolved,  that  it  would, 
and  that  a  bare  acknowledgment  of  the  debt  iridiin  six  years 
of  the  action,  was  sufficient  to  revive  it,  and  prevent  the  ope* 
rationoftheatatute,althoughnonewpromi8ewasmade.  lli^ 
principle  of  that  tesolntion  is,  that  the  statute  ought  only 
to  operate  in  cases  inhere  there  has  been  no  claim  byapkdn^ 
tiff,  and  a  total  absence  of  any  acknowledgment  by  a  de- 
fendant within  six  years,  firom  which  it  may  be  inferred  or 
presumed  eith^  that  the  cause  of  action  never  existed,  or 
that  if  it  did,  it  had  been  satisfied;  but  there  are  several 
casjBs  where  a  claim  ha»  not  been  made  within  six  years. 
And  although  it  may  be  fair  td  presume,  either  that  the 
cause  of  action  never  existed,  or  that  the  debt  has  been 
paidi  yet  such  a  presumption  may  be  rebutted',  and  is  so 
by  a  subsequent  parol  acknowledgment.    Here  it  ia  quite 
cle^r,  from  the  production  of  the  note  on  which  the  ac- 
tion is  funded,  that  a  debt  once  existed,  and  was  due 
from  the  defendants  to  the  plaintiff;  that,  therefore,  re- 
buts the  presumption,  that  he  had  no  cause  of  action 
against  them ;  and  it  has  been  held  from  the  case  of  Hey^ 
fin  V*  Hoitmgs  to  the  present  time,  that  if  a  person  has  a 

(a)  Carth.  471. 
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j^^.  cause  of  action  against  another,  who  acknowledges  the 
deht  after  the  expiration  of  six  yearsi  such  acknowledge 
ment  is  evidence  of  a  new  promise,  although  no  actual 
promise  was  made  so  as  to  revive  the  old  debt,  and  by 
which  acknowledgment,  a  plaintiff  is  placed  in  the  same 
situation  as  he  was  before  the  expiration  of  the  six  years. 
It  has  been  said,  however,  that  there  is  a  wide  difierence, 
where  there  are  several  defendants,  and  one  of  them  only 
makes  the  acknowledgment;  but  in  common  sense,  there 
is  no  ground  for  such  a  distinction,  as,  if  the  acknowledg- 
ment of  one  will  rebut  the  presumption  that  the  debt  has 
been  satisfied  where  one  only  is  sued,  so  will  the  acknow- 
ledgment of  one,  where  two  or  more  are  sued  jointly  for  a 
joint  debt;  for  the  party  who  makes  the  acknowledgment, 
cannot  deny  the  existence  of  the  debt.  On  principle, 
therefore,  as  well  as  according  to  common  sense  and  jus- 
tice, an  acknowledgment  by  one  of  several  joint  debtors,' 
is  sufficient  to  revive  the  debt  against  the  others;  and  if 
we  were  to  decide  otherwise,  it  would  be  not  only  mis-^ 
chievous,  but  tend  to  create  an  anomaly  in  the  law;  be^ 
cause,  in  almost  every  other  case,  a  promise  by  one  of  se- 
veral who  are  joindy  inter^ted,  is  binding  on  the  others. 
This  appears  from  Vicary^s  case  (a),  where,  in  an  action 
of  covenant  against  two,  the  affidavit  of  one  was  given 
in  evidence  as  an  acknowledgment  of  both,  because  the 
acknowledgment  of  one,  where  they  had  a  joint  inter- 
est, was  to  be  looked  upon  as  a  trutii  relating  to  both  :**— 
and  Lord  EUenborough  has  extended  .that  principle  to 
cases  of  trespass;  for,  in  the  case  of  The  King  v.  Tlk 
Inhabitants  of  Hardwiek^  he  said  (6),  **  Evidence  of  an 
admission  made  by  one  of  several  defendants  in  trespass, 
will  not,  it  is  true,  establish  the  others  to  be  co-trespass- 
ers ;  but  if  they  be  established  to  be  co-trespassers  by 
other  competent  evidence,  the  declaration  of  the  one,  as  to 

(a)  Gilbert  on  Evidence,  4th  edit.  56.  (b)  1 1  East,  685. 


IN  THE  FlilTH  YEAR  OF  GEO.  IV. 

die  motiTes  and  circumstances  of  the  trespass,  will  be  evi-      -}?^ 
dence  against  all  who  are  proved  to  have  combined  toge- 
ther for  the  common  object."    And  Mr*  Justice  Le  Blanc 
extended  it  still  fiirthery  and  applied  it  to  declarations  by  the 
inhabitants  of  a  parish  in  a  settlement  case ;  and  the  legisla- 
ture afterwards  acted  upon  his  opinion.  The  same  doctrine 
has  been  extended  to  criminal  cases,  for  instance,  in  a  con- 
spiracy, which  may  be  proved  by  the  declarations  of  one 
of  the  co-conspirators.    So,  in  the  case  of  high  treason,  the 
acknowledgments  of  one  party  are  receivable  in  evidence 
against  the  others.  There  is  nothing  to  distinguish  cases  un- 
der the  statute  of  limitations  from  others;  and  the  point  which 
is  now  before  us,  has  been  expressly  decided  in  Wkk" 
comb  V.  WUHng  (a),  where  it  was  held,  that  the  acknow- 
ledgment of  one  out  of  several  makers  of  a  joint  and  sevend 
promissory  note,  took  it  out  of  the  statute  as  against  the 
others.    There,  the  declaration  was  in  the  common  form 
on  a  pronussory  note   executed  by  the  defendant,  who 
pleaded  the  general  issue,  and  non  assumpsit  infra  sex  an^ 
noSf  to  which  the  plaintifFrepIied,a^Mii9ipst/fi{/ratfed?aitiiotf; 
and  at  the  trial,  before  Mr.  Baron  Hotham^  the  plaintiff 
produced  a  joint  and  several  note  executed  by  the  defend* 
ant,  and  three  others,  and  having  proved  payment  by  one 
of  the  others,  of  interest  on  the  note,  and  part  of  the  prin- 
dpal,  within  six  years,  that  learned  Judge  was  of  opinion, 
that  it  was  sufficient  to  take  the  case  out  of  the  statute  as 
against  the  defendant;  and  a  verdict  was  found  for  the 
plaintiff;  and  on  an  application  for  a  new  trial.  Lord  Mans* 
field  said,  **  The  question,  here,  is  only,  whether  the  action 
is  barred  by  the  statute  of  limitations  ?   When  cases  of 
fraud  appear,  they  will  be  determined  on  their  own  cir- 
cumstances*   Payment  by  one,  is  payment  for  all ;  the  one 
acting  virtually,  as  agent  for  the  rest ;  and  in  the  same  man- 
ner, an  admission  by  one  is  an  admission  by  all;  and  the 

(a)  2  Dong.  651. 
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-i^^-  ^^  raises  the  promise  to  pay,  when  the  debt  is  admitted 
perbam  to  be  due."  And  to  this,  Mr.  Justice  WiUes,  Mr.  Justice 
Raynall.  Asikmratf  and  Mr.  Justice  BuUer  assented.  It  has  been 
supposed,  however,  that  this  case  is  not  law,  but  we«h<Hild 
be  slow  to  decide  that  any  thing  which  fell  from  Lord 
Mansfield  was  not  so  4  as  he  not  only  possessed  a  most  pro- 
found and  extensive  legal  kiiowledge,  but  was  wellacquaintr 
ed  with  human  nature  in  all  its  branches,  without  whidi  qua- 
lification, no  person  can  be  considered  a  perfect  lawyer. 
It  haa  been  further  said,  that  the  case  of  Whiieomb  v. 
Whiiing  is  not  only  inconsistent  with,  but  directly  contrary 
to  that  of  Bland  v.  Hasebig;  but  that  case  ought  not  to 
have  great  weight,  as  one  of  the  Judges  differed  from  the 
three  others ;  and  other  circumstances  shew  it  to  be  a  case 
of  no  authority  whatever.  It  was  an  action  of  (unmprii 
against  four,  wIh)  pleaded  non  cutumpserufU  infira  aeaanmaSf 
and  the  verdict  was,  that  one  of  the  defendants  did  aasiune 
within. aix  years,  and  that  the  others  did  not,  and  it  was 
held  by  Chief  Justice  Pilleafeny  Mr.  Justice  PouoeU^  Mid 
Mr.  Justice  RdkAy^  against  Mr.  Justice  VeniriSf  that  ibe 
plaintiff  could  not  have  judgment  against  that  defendant 
who  was  found  to  hmve  promised.  It  is  well  obs^ved  of 
that  case  by  Lord  Gknbervie,  (who  may  now  be  consi- 
dered as  an  authority),  in  a  note  to  his  report  of  WkU- 
comb  v.  WhUing  (a),  ''  that  it  may  be  explained  on  the 
manner  of  the  finding;  for  as  the  plea  was^'ofni,  and. the 
replication  must  have  alleged  a  Joint  undertakings  die  v^- 
dict  did  not  find  what  the  plaintiff  had  bound  himself  to 
prov^.  But  that,  according  to  the  principle  of  Whitcamb 
V.  WhUing^  the  Jury  ought  to  have  considered  the  pro- 
'  mise  of  one  as  the  promise  of  aU;  and,  dierefore,  should 
have  found  a  general  verdict  against  all.**  .Besides,  in 
Bland  v.  HeLselrig^  Chief  Justice  PoUexfen  seemed  to  be 
of  opinion*  ihat  if  the  promiae  were  renewed  within  the 

(a)  2  Doug.  653,  n.  1. 
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si»  years,  yet,  if  not  upon  a  new  consideration!  it  should       s^Si 
not  hind ;  and  if  there  were  a  new  consideration  >  the  action 
would  lie  against  him  that  promised  alone.     To  which  the 
reporter  adds,  **Sed  qumre^  for  the  common  practice  is  upon 
a  plea  of  the  statute  of  limitations,  to  prove  only  a  renew- 
ing the  promise  without  any  further  consideration;  but 
%  base  owning  the  debt  is  not  t^ken  to  be  sufficient." 
Thait  camiot  be  now  considered  as  law,  as  a  bare  acknow* 
ledgmeitf  that  a  debt  is  due,  is  sufficient  to  take  the  case 
out  of  the  statute^    With  respect  to  the  consideration  for 
a  proipitte^  it  is  entirely  out  of  the  question ;  as,  if  a  person 
pwea  money  to  another,  he  is  under  a  moral  obligation  to 
pay  it,  wd  a  mere  moral  duty  is  a  sufficient  consideration 
for  a  promipe.    The  decision,  therefore,  as  well  as  the 
doubt  expressed  by  Ventris  in  BloMd  v.  ffaselrig,    are 
erroneous,  except  that  the  verdict  found  by  the  Jury 
precluded  any  other  judgment  ftam  being  entered  up.    In 
Booik  V.  Quim  several  points  were  decided,  and  although 
it  is  there  stated  (a),  that  the  Court  said,  that  '^  it  was  a 
rale  in  Equity  not  to  receive  the  answer  of  one  party  against 
another ; "  yet  no  ground  was  assigned  for  this  position ;  but 
the  obvions  reason  is,  that  the  evidence  proposed  was 
res  inter  aiios  gestae  and  if  so,  the  deeisioq  was  clearly 
right.    It  is  true,  that  in  AtUns  v.  Tredgold,  Lord  Chief 
Jnstiee  AbboH  and  Mr.  Justice  Bayletfy  expressed  doubts 
whether  die  case  of  Whiicomb  v.  WkUing  could  be  sustain- 
ed to  its  full  extoit;  but  these  expressions  must  be  cons^ 
dered  as  mere  dieia;  and  Mr.  Justice  Holroyd  and  myself 
were  of  opinion,  that  the  two  cases  were  distinguishable, 
and  that  the  decisicm  in  Wbiteombr.  WJdting  had  gone  far 
enough,  and  ought  not  to  be  extended.   But  the  case  of  ^l^- 
Jcins  V.  Tredgold  came  before  the  Court  under  particular  eir- 
eumstances; — it  was  an  action  of  oMt^^np^  upon  three  pro- 
missory notes  made  by  John  Tredgold^  deceased,  jointly  and 

(a)  7  Price,  198. 
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l^ff^'       severally  with  Robert  Tredgold^  and  payable  on  demand 
to  John  AtUnSf  deceased ;  and  the  action  was  brought 
against  the  executors  of  John  Tredgoid.   It  also  appeared, 
that  the  money  for  which  the  notes  were  given  as  securi- 
ties, was  lent  by  Atkins  to  Robert  Tredgoid,  the  son  of 
John,  and  that  the  latter  only  became  a  party  to  them  as 
a  surety ;  that,  on  his  decease,  he  appointed  his  son  Robert 
one  of  his  executors,  who  continued  to  pay  interest  on  the 
notes  ten  years  after  the  death;  and  it  was  left  to  the  Jury 
to  say,  whether  the  payments  of  interest  were  made  by  him 
in  his  character  of  executor,  or  on  his  own  account  as  the 
joint  maker  of  the  notes ;  and  they  found  that  the  interest 
was  paid  by  him  in  his  latter  character,  and  not  in  that  of 
an  executor;  and  all  that  the  Court  decided  was,  that  the 
payment  of  interest  by  the  son  did  not  take  the  case  out 
of  the  statute,  so  as  to  make  his  father's  executors  liable ; 
but  it  is  material  to  observe  how  Lord  Chief  Justice'  Ab- 
bott considered  the  case  at  the  trial:  he  told  tiie  Jury  (a), 
*^  that  as  to  the  question  whetiier  there  was  any  promise 
by  the  executors  within  the  six  years,  if  they  thought 
that  the  payments-  made  by  Robert  Tredgoid  were  made 
by  him  in  his  character  of  executor,  they  should  find  for 
the  plaintiff;  if,  however,  they  thought  the  payments  were 
made  by  him,  on  his  own  account,  as  the  joint  maker  of 
the  notes,  then  they  were  to  find  for  the  defendants.* 
His  Lordship  therefore,  at  that  time,  thought  the  case  of 
Whitcomb  v.  Whiting  to  be  good  law,  as  he  charged  the 
Jury  conformably  with  it ;  and  that  decision  has  been  since 
firequendy  acted  upon,  and  recognised  as  law  to  the  pre- 
sent day,  with  the  exception  only  of  the  expressions  which 
fell  firom  the  two  Judges  of  the  Court  of  King's  Bench,  in 
Atkins  r.  Tredgoid. 

In  Perrjf  v.  Jo/ckson,  Lord  Kenyon  said  (6),    "  It  is 
admitted^  that  one  partner  may  do  several  acts  to  bind 

[a)  9  fiam.  &  Cress.  25.  {b)  4  Term  Rep.  519. 


IN  THE  FIFTH  YEAR  OF  GEO.  IV.  577 

the  interest  of  all;  he  may  release  as  well  as  create  a  debt; 
he  may  also,  by  his  acknowledgment,  take  a  case  out  of 
the  statute  of  limitations."    That  is  an  express  confirma- 
tion of  the  doctrine  laid  down  in  Whiicamb  v«  WhiHtig, 
and  in  Jctckxon  v.  Fairbanks  where  one  of  two  makers  of 
a  joint  and  several  promissory  note  became  bankrupt,  and 
the  payee  received  several  dividends  under  the  commission 
on  account  of  the  note,  and  an  action  having  been  brought 
within  six  years  after  the  receipt  of  the  last  dividend 
against  the  other  maker,  for  the  remainder  of  the  money 
due  on  the  note ;  it  was  held,  that  the  payment  of  the  di- 
vidends was  such  an  acknowledgment  of  the  debt,  as  took 
the  case  out  of  the  statute.    That,  therefore,  went  much 
iurther  than  Whiicamb  v.  Whitings  as  the  Court  deter- 
mined that  the  payment  of  a  dividend  by  the  asdgneeSf 
took  the  case  out  of  the  statute;  and  that  decision  came 
under  the  consideration  of  the  Court  of  King's  Bench  in 
Brandram  v.  Wharion^  and  although  Lord  Ettenbaraugh, 
at  the  trial,  considered  the  question  doubtful  as  to  whe- 
ther the  payment  of  a  dividend  by  the  assignees  of  a  bank- 
rupt was  a  virtual  acknowledgment  by  one  of  two  debtors 
jointly  liable,  yet  his  Lordship,  in  treating  of  Whiicamb  v. 
Whitingt  said  (a),  **  by  that  decision,  where  there  was  an  ex- 
press acknowledgment  by  the  actual  payment  of  a  part  of 
the  debt  by  one  of  the  parties  lii^ble,  I  am  bound.**    He, 
therefore,  not  only  recognised,  but  admitted  the  authority 
of  that  case;  and  Mr.  Justice  Bayley  observed,  that 
Whitcamby.  Whiting,  and  Waady.Braddiek{Jb\  furmshed 
a  very  different  principle  from  the  case  of  Brandram  v. 
Wharton;  but  he  did  not  express  any  disapprobation  as 
to  the  authority  of  either  of  them.     It  therefore  seems, 
that  the  principle  laid  down  in  Whiicamb  v.  Whiting,  ap- 
pUes  to  all  instances  of  admissions  made  by  one  of  se- 
veral persons  jointly  concerned,  or  who  has  a  joint  in- 

(a)  1  Barn.  &  Aid.  467.  (6)  1  Tauut.  104. 
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JM^  terest;  and  we  should  create  an  anomaly  in  the  law  by 
departing  from  it.  And  as  the  authority  or  principle  of 
that  case  has  never  been  impugned  by  subaequait  ded- 
sionsy  but  confirmed  rather  than  shaken^  we  axe  of  opin- 
ion that  this  rule  must  be 

Disdiarged. 
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n      ^  «-.  Salwrdan, 

Richardson  v.  Mellish.  ^^^^  6ia. 


JMr.  Serjeant  Vaughan  opposed  the  justification  of  the     Where  bui  in 
bail  in  error  in  this  cause,  on  the  ground  of  the  insufficir  gukriy  put  in, 
ency  of  the  notice  of  justification  to  the  plaintiff's  attor-  S^SSTiL^tiie 
ney,  which  was  as  follows :  nodce,  and  were 

described  M  the 
_.  bail  '*  already 

Richctrdson  v.  MeUish  (a).  put  in,"  in  die 

"  Take  notice,  that  the  bail  cUreadyput  in  upon  the  writ  JJ[2wa:^Heid  * 
of  ertor  brought  in  this  cause,  and  of  whom  you  have  had  ««*<»««>«•  «*- 

°  .  .  .  tbough  it  was 

notice,  will,  on  &c*  next,  justify  themselves  in  this  Court  as  objected,  that 
good  and  sufficient  bail  for  the  defendant/  additions  should 

have  been  in- 

He  relied  on  the  case  of  Taylor  v.  HalUbarlon  (b),  notice  of  justia- 
where  it  was  held,  that  the  christian  names  of  bail  must  ^^^y^^^t. 

'  as  in  the  notice 

of  their  beinf< 


(a)    After  a  writ  of  error  is  ried  over,  and  filed  in  the  King's 

brovght  and  allowed,  the  names  Bench,  or  Exthtqtttr  Ckmnher; 

of  the  phuDtiff  and  defendant  in  when  the  names  of  the  parties  are 

the  ori^nal  action  are  continued  reversed,  and  they  are  called  G. 

in  the  notices  of  bul,  &c.  until  D.  v.  A.  B.  tit  error. 

the  transcript  of  the  record  is  car-  (ft)  1  Chit.  Rep.  381,  n.  494,  «. 


put  in. 


1 
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-j^^r      b^  inserted  in  Ae  notice  of  justification,  as  well  as  in  the 
RicHARDMH    notice  of  their  being  put  in. 


Mblliih. 


Mr.  Secondary  Griffith  referred  to  the  case  of  England 
▼•  Kerw€m{a),  where  it  was  held  that  when  bafl  are  regu* 
larly  put  in  and  excepted  to,  the  defendant  need  not  de- 
scribe them  in  his  notice  of  justification : — and  he  stated, 
that  the  decision  in  that  case  had  been  since  invariably 
adhered  to. 

The  bail  were  accordingly  permitted  to  justify  (6). 

(a)  1  Bob.  &  Pol.  336. 
'h)  And  see  Biffg  r.Diekt  1  Taunt  17-  Pienon  r.Williwunt,  Id.  18,  n. 


WtdnudiM,        TattoNi  Demandant;  Mi;lne,  Tenant;  LordG&ET, 
^^•-  ^^**-  Vouchee. 

Where,  in  a  re-  JXIr.  Serjeant  Cro99  moved  that  the  tenant's  appearance 
chee,  (the  ion  of  might  be  recorded^  or  the  recovery  amended,  or  permitted 
•criM hTuie^^  to  pass ;  the  vouchee  having  been  described  in  the  dedimiu 
deMmmsM»^  as  GeoTgc  Harry  Grejfs  Esq.  (commonly  called  Lord 
signed  the  Gretf),  but  signed  the  acknowleHgment  by  the  name  of 

menTat aPeer,  '^  Grey^  Only.  The  learned  Serjeant  produced  an  affida- 
edTto  iSow*A*"  ^*  ^y  *^®  commissioner  before  whom  the  acknowledgment 
tenant's  appear-  was  taken,  which  stated,  that  the  party  signing  himself 

ance  to  be  re—  * 

eorded,  oi  the  Grey^  was  the  same  person  as  described  in  the  dedimus  as 
v^[7re-ae^  GcoTge  Harry  Grey,  Esq.,  as  he  saw  him  sign  his  name 
hSbee^taken  ^  ^"^  acknowledgment  which  was  immediately  annexed 
confbrmaUy  to    to  the  dedimus*    The  learned  Serjeant  submitted  that  the 

die  rftfrfiwiii 

affidavit  of  the  conunissioner  being  filed  of  record,  was  of 
itself  sufficient  to  prove  the  identity  of  the  vouchee :  and 
there  is  no  particular  or  prescribed  mode  by  which  a  party 
is  bound  to  sign  his  name.  In  many  instances,  a  mere  marie 
is  sufficient,  and  here,  the  initials  of  the  christian  name, 
preceding  the  surname  of  the  vouchee,  would  have  sufficed. 
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But,  by  the  Court. — The  diflSculty  that  presents  itself 
to  uB  isy  that  as  the  vouchee  is  described  in  the  dedimus 
as  a  commoner,  and  has  signed  the  acknowledgment  as  a 
peer,  it  may  be  objected  hereafter,  that  the  dedimus  did 
not  authorise  the  acknowledgment,  and  that  the  descrip* 
tion  of  the  party  should  be  the  same  in  both.  There  will 
be  no  diiBculty  in  obtaining  a  re-acknowledgment,  which 
seems  to  us  to  be  necessary,  as  there  appears  to  be  an 
evident  misdescription  on  the  &ce  of  the  proceedings, 
which  cannot  be  cured  by  the  aiBdavit  of  (be  commissioner. 
And  although  it  is,  stated  in  the  dedimus,  that  the  vouchee 
was  commonly  called  Lord  Grey,  still  that  was  a  mere  title 
by  courtesy ;  and  it  is  most  material,  that  in  instruments  of 
this  description,  the  greatest  caution  should  be  used ;  and 
as  captious  objections  are  frequently  made,  the  parties 
should  be  fully  and  correctly  described. — But  it  appearing 
that  the  vouchee  was  now  abroad,  the  Court  allowed  the 
tenant's  appearance  to  be  recorded,  and  the  recovery  to 
pass,  on  the  learned  Serjeant's  keeping  the  documents  in 
his  custody  until  the  return  of  the  vouchee  to  this  country, 
when  he  was  to  make  a  re-acknowledgment  consistently 
with  the  dedim$is. 


1^4 

Tattoh, 

Denumdant ; 

Orbt, 

Vouchee. 


Proctor,  Widow,  v.  Simmons. 

Jl  HIS  was  an  action  of  trespass  for  an  assault,  to  which 
the  defendant  pleaded,  ^rst,  not  guilty;  and  secondlt/j 
son  assauU  demesne;  on  which  issue  was  joined. 

At  the  trial,  before  Mr.  Baron  Graham,  at  the  last  As- 
sizes at  Gruildfordf  the  plaintiff  called  two  of  her  children 
and  her  sister,  as  witnesses,  to  prove  that  the  defendant 
had  been  guilty  of  an  outrageous  assault,  in  order  to  entitle 
her  to  large  damages ;  the  Jury,  however,  found  a  verdict 
for  her,  damages,  one  shilling  only. 


Nov.  lOtX. 

An  affidaTit  by 
the  defendant, 
that  the  pUin- 
tiff's  witnenes 
had  been  guilty 
of  perjury,  is  no 
ground  for  a 
new  trial  in  an 
action  for  an  as- 
sault. 


Mr.  Serjeant  Toddy  now  applied  for  a  rule  nisi,  that 
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this  verdict  mi^t  be  set  aside,  and  a  new  trial  granted, 
on  afBdavits  which  stated,  that  two  of  these  witnesses  had 
been  guilty  of  gross  perjtiry  at  the  trial;  as  the  phuatiff's 
sister^  and  one  of  her  children  had  sworn,  that  they  were 
in  a  room  adjoining  to  tltat  in  which  the  assault  was  stated 
to  have  taken  place,  at  the  time  it  was  committed;  and  it 
waa  BOW  sworn  most  positively,  that  nether  of  them  were 
there  at  that  time.  The  learned  Serjeant  submitted,  that, 
as  the  phuntifF  had  obtained  a  verdict  by  the  perjury  of 
these  two  witnesses,  it  operated  as  a  surprise  on  the  defen- 
dant;  and  &8  he  could  not  be  prepared  to  rebut  their  testi- 
mony at  the  time,  he  was  entitled  to  a  new  trial. 


But  the  Court  were  of  opinion,  that  as  the  defendaot 
had  not  sworn  that  he  had  been  taken  by  surprise  at  the 
trial,  there  was  no  ground  for  the  application ;  and  that 
it  would  be  a  dangerous  precedent  to  grant  a  new  trial  on 
the  mere  affidavit  of  the  one  party,  that  the  witnesses  of 
the  other  had  been  guilty  of  perjury.  Besides,  here  aU 
the  witnesses  to  establish  or  rebut  the  cause  of  actim 
might  have  been  caUed,  as  it  must  be  presumed  that  they 
were  on  or  near  the  spot  at  the  time  the  aasauk  was  ooair 
mitted.  This  case,  therefore,  does  not  fall  within  the  ge- 
neral rule,  where  the  Courts  have  been  induced  to  grant 
a  new  trial  on  the  ground  of  perjury  in  the  witnesses  on 
whose  testimony  a  verdict  has  been  obtained ;  and  as  the 
defendant  has  not  sworn  that  he  was  taken  by  surprise  at 
th^  trial,  he  may,  if  he  thinks  proper,  r«sort  to  his  remedy 
against  the  witnesses  by  an  indictment  for  perjury* 


(«)  Id  Feiie  v.  PathiiiteH,  4 
Taunt.  640,  a  new  trial  waa  refused, 
on  the  mere  affidavit  of  one  psrty 
contradicting  the  ^^tnesses  on  the 
other  side. — Although  the  Judge 
dkected  the  Jnry  contrary  to  their 
finding.     Sprague  v.  Mich  ell,  2 


Rule  refused  («r). 

Chit.  271.  And  in  Foil  T.  P«Hler, 
Id.  269,  it  was  held»  that  an  in- 
dictment for  peijury/oiifuf  against 
witnesses  who  gave  evidence,  was 
no  ground  for  a  new  trial.  See 
ako  Tidd's  Practice,  Vol.  II.  7th 
edit,  914. 
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Wednesday, 

Brown  v.  Ray.  Nov.  loth, 

Jlhis  wasan  actioa  of  replevin  for  taking  the  plaintiff's  where,  man  ac- 

cattle  in  a  certain  close  called  the  Lane.    The  defendant  ^e^pUi^ff  ob- 

avowed,  that  they  were  unlawfully  there,  and  that  he  took  !j!°^  *^?J*^?' 

them  under  a  distress  damage  feasant.     Plea  in  bar,  that  TheCourtrefiu- 

the  plaintiff's  brother  was  possessed  of  a  close   called  newtriJTwhich 

Heath's  Spring,  adjoining  the  defendant's  close  called  the  on^thT^otSd 

Lime,  and  that  he  gave  the  plaintiff  leave  to  put  his  cattle  that  the  ▼crdict 

there,  and  that  they  escaped  into  the  defendant's  close,  deuce;  although 

called  the  Lane,  through  the  defect  of  a  fence  which  the  \iu!uhe  niie,  as 

latter  ought  to  have  repaired.  ^  triskg  4ain- 

o  r  aggg^  could  not 

At  the  teial,  before  Mr.  Baron  GroAom,  at  the  last  Am-  apply  to  an  ac- 
siseeat  Hertfardf  the  def^idant  proved  that  the  cattle  t^re.^ 
came  into  his  dose  called  the  Lane,  from  another  close 
caUed  Little  Lammas,  and  not  from  Heath's  Spring,  and 
the  plaintiff  gave  no  direct  evidence  that  they  had  escaped 
from  that  dose;  as  a  witness  only  swore,  that  he  believed 
they  had  done  so,  from  having  tracked  them  from  thence  to 
the  defendant's  dose.  The  Jury  however  found  a  verdict 
for  the  plaintiff.-'— Damages,  four  guineas. 

Mr.  Serjeant  Taddy  now  applied  for  a  rule  nin,  that 
this  verdict  might  be  aet  aside,  and  a  new  trial  granted, 
on  the  ground  that  it  was  against  the  weight  of  evidence : 
and  he  submitted,  that  although  the  rule  that  a  new  trial 
cannot  be  had  in  a  case  where  damages  are  under  SOA,  still 
that  it  could  not  apply  to  an  action  of  replevin ;  where,  in 
case  the  plaintiff  obtained  a  verdict,  the  damages  seldom 
exceeded  four  guineas. 

Lord  Chief  Justice  Best. — If  we^ were  to  grant  a  new 
trials  it  is  quite  clear,  it  must  be  on  the  terms  of  the  pay- 
ment of  costs  by  the  defendant,  and  he  might,  eventually, 
be  put  to  the  expense  of  SOL  to  get  rid  of  the  trifling  sum 
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1824b  of  four  guineas,  for  which  the  plaintifPhas  obtwied  a  ver- 
dict. Although  the  rule  that  the  Court  will  not  grant  a 
new  trial,  on  account  of  trifling  damages*  may  not  extend 
to  an  action  of  replevin,  still  it  appears  to  me  to  be  so  far 
salutary,  as  not  to  be  entrenched  on  in  the  present  instance, 
or  induce  us  to  disturb  the  verdict. 

The  rest  of  the  Court  concurring — 

*   Rule  refused. 


Wtdnetdmfp 

Non.  locA.  Barker  v.  Green,  Esq. 

had*nerfecuS^^  This  was  an  action  on  the  case,  and  brought  against  the 
arrest  a  party  defendant,  as  sheriff  oi  Lancashire ^  for  not  arresting  a  per- 
writ  had  been  son  agauist  whom  the  plaintiff  had  issued  bailable  process, 
8uit*ofSe  plain-  between  the  suing  out  and  retum  of  the  writ.  Thedeclaja- 
dff,  untu  the       ^qq  contained  two  counts,  the  first  for  the  defendant's  not 

day  after  it  was 

returnable  :~in  having  arrested  one  J.  Williams,  against  whom  a  bailable 

case  against  the  copias  had  been  sued  out  of  this  Court,  at  the  suit  of  the 

breach  of  duty  plt^i^tiff,  and  deUvered  to  the  sheriff  to  be  executed,  and 

in  not  ^>^°s*  assigned  for  breach,  that  although  the  defendant  as  such 

not  prove  tiiat  sheriff,  might  have  taken  Williams  by  virtue  of  the  writ, 

any  damage?--  <uid  before  the  retum  thereof,  yet  that  he  neglected  to  do 

M«Sriy"kftlo  *  *^»  whereby  the  plaintiff  was  injured  and  delayed  in  reco- 

the  Jury  to  say,  vcriug  the  debt  due  to  him  from  WilUamSf  and  also  lost 

whether  the  par» 

ty  could  have      and  was  deprived  of  the  costs  he  had  sustained  and  been 

beforeiSirretorn  P"*  ^  ™  suing  out  the  writ»  The  second  count  was  for  a 
ofthewrit,andif  voluntary  escapc. 

80»  what  damage  "  ^ 

the  plaintiff  had      At  the  trial,  before  Mr.  Baron  HuUock  at  the  last  Assise 

es  at  Lancaster,  it  appeared,  that  the  sheriff  had  not  caus- 
ed Williams  to  be  arrested  until  the  day  after  the  writ  was 
returnable ;  the  second  count  was  thereforie  abandoned,  and 
the  plaintiff  did  not  prove  that  he  had  sustained  any  dam- 
age by  the  non-arrest  of  the  party,  but  the  learned  Baron 
told  the  Jury,  that  the  question  was,  whether  Williams 
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could  have  been  arrested  before  the  return  of  the  writ  ?  and 
that,  if  he  could,  unless  the  plaintiff  could  shew  that  he 
had  sustained  damage^  the  action  could  not  be  maintained ; 
but  he  eventually  left  it  to  them  to  say>  whether  the  pliun- 
tiff  had  sustained  any  possible  damage;  and  they  found  a 
verdict  for  him. — Damages,  one  farthing. 

Mr.  Serjeant  Cro^s  now  applied  for  a  rule  niriy  that  this 
verdict  might  be  set  aside,  and  a  nonsuit  entered,  on  the 
ground  of  a  misdirection  by  the  learned  Judge,  and  he 
submitted,  that  the  action  could  not  be  maintained,  un- 
less the  plaintiff  had  shewn  that  he  had  sustained  actual  da* 
mage ;  and  that,  as  he  failedin  so  doing,  it  should  have  been 
left  to  the  Jury  to  say,  not  only  whether  he  had  sustained 
any  damage  or  not ;  but  that  if  he  had,  he  could  only  be  en- 
titled to  recover  nominal  damages ;  and  if  not,  that  the  de- 
fendant would  be  entitled  to  a  verdict : — ^it  being  a  well  known 
principle,  that  where  a  complaint  is  made  against  a  public 
officer,  for  a  breach  of  duty,  it  is  incumbent  on  the  party 
complaining,  to  shew  the  nature  of  the  damage  h^  has  ac^ 
tually  sustained  in  consequence  of  such  breach. 

Lord  Chief  Justice  Best. — I  am  of  opinion  that  this 
case  was  properly  left  to  the  Jury.  It  was  the  duty  of  the 
defendant  as  sheriff,  to  have  the  plaintiff's  debtor  in  custo- 
dy at  the  return  of  the  writ,  and  as  he  had  not,  he  was  a 
wrong  doer,  and  was  consequently  liable  to  an  action  for 
a  breach  of  duty.  The  plaintiff  was  therefore  entitled  to 
nominal  damages,  although  he  did  not  prove  that  he  had 
actually  sustained  any ;  and  there  are  a  number  of  instances 
where  the  law  will  presume  damages  for  a  breach  of  duty, 
although  none  be  actually  proved. 

The  rest  of  the  Court  concurring — 

Rule  refiised. 
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^ov^^!  Dembtrius de  Wutz  V, Hendkicks. 

It  is  illegal  M.  HI8  was  an  action  of  trover  for  certain  papers,  and  wfaicb 
SdingJoThiT  ^®^  described  in  the  decbiration  to  he  a  power  of  attor* 
country,  to        jj^y  ^^^  sundry  eninmvings* 

roue  money  by         •"  ''     ^  ° 

way  ofioan,  to  At  the  trials  before  Lord  Chief  Justice  Bestt  at  ChUld- 

ofTfore^^  AoU,  at  the  Sittings  after  the  hut  Term,  it  appeared  tbat 

enabie^m^o  ^^  plaintiff  had  piopoaed  to  raise  money  by  way  of  loan, 

prosecute  a  war  to  cspouse  the  cause  of  the  Crreekt  against  the  gOTermnenl 

▼eminent  in  of  the  Port0*    That  he  stated  paUkkly  that  he  was  author 

owEu^  where^  riflcd  to  do  SO,  and,  hi  eonseqnenoe,  applied  ta die  defend- 

£fe^am  ^  *°^  ^  BtoGk4Mroker ,  to  negotiate  the  loan,  who  required  cer^ 

employed  by  tain  securiijea  to  be  left  with  him  far  that  purpose;  that  the 

the  plaintiff  to         !../«•  i.      iiii.ii.  <• 

negotiate  a  loan  puintiff  acooroiBgly  lodged  With  hm  a  power  of  attorney, 
oiuwof ^e  which,  he  stated,  was  signed  and  executed  abroad  by  the 
Gre^  against  Emoreh  ef  Ravenma,  authorising  him,  the  plaintiff,  to 
o£  the  Porte,      raisc  moncy  for  the  Grre^ifc  cause;  he  also  requested  th^ 

and  the  plaintiff    i^ii  •••«  i 

lodged  with  the  dewooant  to  procuTe  certam  scnp  receipts  to  be  eogtaved, 
^wer^lttor-  ^^^  ^^  aooordiugly  did,  and  which  wer^  afterwards 
ney,  which        stamped  at  the  Stamp-office,  as  such  receipts.    The  de« 

turned  out  to        ^      _ 

be  a  fabricated  fendant  suspecting  the  accuracy  of  the  plaintiff's  statement 
ipdewS to  o'  authorUy.  the  intended  loan  failed,  avd  no  vooey 
S^'wri  ^^  waa  raided  by  him,  The  plaintiff  then  claim^  die  power 
ceipu ;  but  of  attomey  and  engraved  scrip  receipts  from  the  defendant, 
action  appeared  which  he  refused  to  deUver  up,  until  the  engisaver's  bill 
i^^udr-^Hiid  ^^  other  eaqpeoses  had  been  paid.  On  their  amount  fae^ 
in  an  action  of    iog  tendered,  the  defendant  claimed  a  oommiasioB  for 

trover  against  , 

the  defendant  sGiip  OH  part  of  the  loau,  which  the  plaintiff  also  offerad 
ll^eTforthdr"''  ^  P»y*  provided  the  defendant  would  transfer  the  aenp  to 
detention,  that    bim^  qu  which  he  claimed  such  commission ;  but  none  was  in 

It  was  inoum-  ^ 

bent  on  the  fact  ever  raised,  as  the  projected  loan  fell  to  the  ground 
that  the  power^  '^  the  first  instance.  The  plaintiff  having  again  formally 
f ^nu™7do"   demanded  the  above  documents  fran  the  defendant,  who 

cument;  and 

that  as  he  had  delivered  it  as  well  as  the  receipU  to  the  defendant  under  a  false  pretence*  he  could 
not  recover  them  back. 
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refused  to  deliver  them  ap,  he  cosnineiiced  the  present        1£KM» 
action.  '     Db  Wvn 

For  the  defi^dant,  it  was  submitted,  that  the  whole  of  hbudbiokb. 
the  transaction  was  a  fraud  on  the  part  of  the  pluntiff,  as 
he  had  no  autiiority  to  negotiate  the  loan  m  question.  And 
his  Lordship  being  of  opinion,  that  a  resident  in  this  eoun«- 
try  could  not  enter  into  an  engagement  to  raise  nofiej  by 
way  of  loan,  to  assist  subjects  of  a  foreign  state,  so  as  to 
enable  them  to  prosecute  a  war  against  a  government  in 
alliance  with  our  own,  without  the  license  of  the  Crawn$ 
the  Jury  accordingly  finind  a  verdict  for  the  defendant. 

Mr.  Serjeant  Pett^  now  applied  for  a  rule  nisi,  that  this 
verdict  might  be  set  aside,  and  a  verdict  entered  for  the 
plaintiff  instead  thereof,  or  a  new  trial  granted,  and  sub- 
mitted, that  if  the  loan  in  question  was  about  to  be  •nogo^ 
tiated  or  raised  by  the  plaintiff,  even  admitting  that  the 
transaction  was  fraudulent,  it  would  not  deprive  him  of 
recovering  his  own  property,  which  was  in  the  bands  of 
the  defendant.  If,  instead  of  the  papers  in  question,  he 
had  deposited  a  box  of  jewels  with  the  defendant,  by  way 
of  security  for  any  sums  he  might  raise  for  the  purpose  of 
effecting  the  loan,  he  would  be  entitled  to  recover  them  in 
trover,  alAough  the  thkig  to  be  done  might  be  against 
the  direct  principles  of.  law.  At  all  events,  the  plaintiff 
was  entitled  to  recover  the  engravings  for  the  expenses  of 
which  he  had  offered  to  pay,  and  which  were  of  some  va^ 
lue,  as  they  had  been  stamped  as  scrip  receipts;  and  on 
their  turning  out  to  be  useless,  an  allowance  would  have 
been  made  on  an  applicalaon  to  the  Stamp-office  for  that 
purpose. 

Lord  Chief  Justice  Best. —I  am  of  opinion,  that  the 
whole  of  the  transaction  on  which  the  plaintiff  rested  his 
claim  to  recover  the  articles  in  question  from  the  de- 
fendant, was  bottomed  in  fraud;  the  Jury  so  found  at 
the  trial;  and  I  am  perfectly  satisfied  with  their  verdict. 
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I  then  thought  that  it  was  contrary  to  the  law  of  nations. 
Tor  persons  residing  in  this  country^  to  enter  into  engage* 
Henducu.     Jtnents  to  raise  money»  by  way  of  loan,  for  the  purpose  of 
supporting  subjects  of  a  foreign  state  in  arms  against  a  go- 
venunent  in  alliance  with  our  own;  and  that  no  right  of 
action  could  arise  out  of  such  a  transaction;  and  I  conse- 
quently suggested  a  nonsuit ;  but  as  it  was  not  insisted  on 
by  the  defendant's  counsel,  I  allowed  the  cause  to  proceed. 
A  case  in  circumstances  precisely  similar  to  the  present,  ex- 
cept that  a  different  loan  was  px^oposed  to  be  raised,  was 
lately  decided  in  the  Court  of  Chancery  (a),  in  whidi  the 
Lord  Chancellor  entertained  the  same  opinion  as  myself 
and  in  which  he  is  stated  to  have  said,  that  EngBsk 
Courts  of  Justice  will  not  take  notice  of,  or  afibrd  any  as- 
sistance  to  persons  who  set  about  raising  loans  for  subjects 
of  the  King  of  iSJpatfi,  to  enable  them  to  prosecute  a  war 
against  that  sovereign ;  or,  at  all  events,  that  such  loans 
could  not  be  raised  without  the  license  of  the  Crown.    I 
left  the  question  to  the  Jury  on  the  merits,  and  they  found 
that  the  power  of  attorney  was  an  abrogated  fabrication. 
It  appeared  on  the  face  of  it  to  have  been  executed  in 
Greece f  it  was  drawn  up  in  the  modem  Greek  language, 
and  was  pretended  to  have  been  sent  from  that  country* 
The  plaintiff,  however,  adduced  no  evidence  to  shew  that 
it  was  a  genuine  instrument;  but,  on  the  contrary,  it  was 
proved  to  have  been  executed  in  London,  but  by  whom 
did  not  appear.    The  other  articles  sought  to  be  recover^ 
ed,  and  described  in  the  declaration  as  engravings,  wods 
scrip  receipts,  which  could  be  of  no  value»  as  the  whole  ol 
the  transaction  to  which  they  were  intended  to  be  applied 
fen  to  the  ground,  as  it  was  founded  and  bottomed  in 
fraud.      It  was  proved  for  the  defendant,  that  he  was  em- 
ployed by  the  plaintiff  to  negotiate  the  loan  in  question; 
that  many  articles  had  been  written  on  the  subject,  and 
that  placards  had  been  stuck  up  in  the  city,  stating,  that 

(a)  Not  yet  reported 
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the  plaintiff  was  not  authorised  by  the  Greek  government 
to  raise  any  money ,  and  that  it  was  altogether  a  fraud.- 
I  told  the  Jury,  that,  with  respect  to  the  power  of  attorney, 
the  plaintiff  could  not  be  entitled  to  recover,  unless  he  shew- 
ed that  it  was  a  genuine  instrument,  as  it  was  so  described  in 
the  declaration ;  and  that  to  render  it  valid,  he  should  have 
proved  that  it  was  executed  in  Greece:  but  there  was  no 
evidence  whatever  to  shew  that  fact ; — on  the  contrary,  it 
was  proved  to  have  been  concocted  and  executed  in  Min- 
cing Lane.  I  also  told  the  Jury,  that  if  the  plaintiff  was 
attempting  a  fraud  on  the  public  by  raising  money  under 
a  false  pretence,  and  that  he  caused  the  papers  in  question 
to  be  deliveted  to  the  defendant  in  fuitheranoe  of  such  at- 
tempt, he  could  not  be  entitled  to  recover  them  back  in 
this  action.  The  Jury,  under  these  circumstances,, were 
fully  warranted  in  considering  the  transaction  as  fraudu- 
lent; and  I  am  not  only  satisfied  with  their  verdict,  but  am 
decidedly  of  opinion  tliat  there^s  no  ground  whatever  to 
disturb  it. 
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De  Wotz 
o. 

HBKDKICK3. 


The  rest  of  the  Court  concurring, 


Rule  refused  (a). 


{a)  Sec  Jotepht  v.  Pelrer,  1  Car.  &  Payne's  Ni.  Pri.  C.  341.  S,  C. 

5  Dow.  &  Ryl.  642. 


James  v.  Ann  Jenkins  and  Charlotte  Jenkins.  ^Nw^mh* 

JULr.  Serjeant  WUde^  in  the  last  Term,  obtained  a  rule  Where  the 
calling  on.  the  plaintiff  to  shew  cause,  why  the  judgment  of  proceeded  to 
waiver,  which  had  been  obtained  against  the  defendants  in  ^n J*obuf™'*^' 
this  cause,  should  not  be  set  aside  on  their  entering  a  com-  ^  judgment 

*    ,  of  waiver,  the 

mon  appearance,  and  that  the  plaintiff  should  pay  them  the  Court  tet  it 
costs  occasioned  by  such  judgment,  together  with  the  costs  SI>nf  it*a>^ar- 
of  this  application.      He  founded  his  motion  on  affidavits,  !"»*l»*'  *5®V*' 

■  in  prison  during 

which  stated,  that  between  the  22ii  February^  18^1,  and  the  time  the  se- 
veral processes 
were  sued  out,  and  that  the  plaintiff  was  awar^  of  that  fact,  and  knew  where  to  find  her. 

VOL.   IX.  Q  Q 
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}^^  the  aSd  Junef  1833,  several  processes  were  sued  out  of 
this  Court  by  the  pknitiff,  and  on  which  he  had  htdy 
btained  a  judgment  of  waiver.  That  one  of  the  defendantSv 
during  all  that  timCi  was  confined  in  the  county  gaol  of 
Herefardf  on  an  attachment  issued  out  of  the  Court  of 
Exchequer^  and  that  the  other  was  residing  in  her  own 
house,  which  was  only  a  few  yards  distant  from  the  plain- 
tiff*s  residence ;  and  that  they  believed  he  knew  where  diey 
both  were  when  the  several  processes  were  sued  out  against 
them ;  and  that  they  never  kept  out  of  the  way  for  the 
purpose  of  avoiding  them. 

Mr.  Serjeant  Taddy  now  shewed  cause,  and  submitted, 
that  as  all  the  proceedings  to  the  judgment  had  been  re- 
gular, it  could  not  be  set  aside.  That  if  the  defendants 
had  any  remedy,  it  must  be  against  the  sheriff  for  a  false 
return  to  the  different  writs,  or  Ho  reverse  the  outlawry  on 
die  usual  terms.  If  ike  process  of  the  Court  has  been 
abused,  it  may  be  a  ground  for  reversing  the  outlawry;  but 
as  the  judgment  of  waiver  has  been  regularly  obtained, 
there  is  no  ground  to  set  it  aside. 

Mr.  Serjeant  Wibk  in  support  of  the  rule,  was  stopped 
by  the  Court. 

Lord  Chief  Justice  Best. — The  only  question  is,  whe- 
ther the  plaintiff  knew  that  one  of  the  defendants  was  in 
custody,  and  the  other  residing  at  her  own  dwelling-house, 
during  the  time  he  caused  the  proceedings  to  the  judg- 
ment of  waiver  to  be  taken  out  against  them ;  if  he  did, 
it  was  an  abuse  of  the  process  of  the  Court.  The  defend- 
ants, have  sworn,  that  they  believed  the  plaintiff  knew  where 
they  were,  and  be  has  not  ventured  to  contradict  that  part 
of  their  affidavits.  If  be  did  know  where  they  were  to  be 
found,  he  has  been  guilty  of  a  most  improper,  if  not  ini- 
quitous proceeding;  for  an  outlawry  can  only  be  prosecut- 
ed where  the  party  proceeded  against  absconds  or  cannot 
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be  found.    I  am  therefore  of  opinioni  that  this  rule  must 
be  made  absolute  on  the  terms  as  prayed. 

Mr.  Justice  Paek. — Enough  appears  on  the  face  of  the 
defendant's  affidavits,  to  shew  that  the  plamtiflTs  conduct 
has  at  least  been  oppressive  and  unjust,  as  it  is  sworn 
that  it  was  believed  that  be  knew  diat  one  was  in  prison, 
and  that  the  other  was  residing  in  her  own  house,  during 
the  time  the  several  processes  were  sued  out;  and  the 
plaintiflT  has  offered  .no  affidavit  to  contradict  diat  fact, 
which,  if  untrue,  he  would  have  had  no  difficulty  in  doing. 

Mr.  Justice  Bxjrrough,  and  Mr.  Justice  Gaselee, 
concurring — 

Rule  absolute,  with  costs. 
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Battisall,  Phuntiff;  Turner,  Tenant;  Cann,  Vouchee.     ^^^^! 

fjMK.  Serjeant  Bosanquet  moved  that  this  recovery  might      whcie,  in  a 
be  amended,  by  increasing  the  number  of  acres  from  fifty  tenant  to  Ae 
to  seventy,  on  an  affidavit  of  the  vouchee,  which  stated,  ^^J^^S^aibed 
that  in  the  deed  to  make  a  tenant  to  the  jE»r<:Pcipe,  which  aiafanngene- 

-I  .      tt-*^p^      1  '  \    -,  "^*y»  without 

was  executed  in  1  /67,  the  property  mtended  to  pass  was  particularising 
described  as  '^  all  that  messuage  or  tenement,  lands,  and  q,^„tity,  vkl^ 
hereditaments,  with    the    appurtenances,    called    Great  in  the  recovery 

''^  the  parcels  were 

FvUford  Farmy  in  the  parish  of  Creedy^  in  the  county  of  set  out  as 
Devon^  without  particularizing  the  qualities  or  quantities  fift^^J!^^  but 
of  the  land.    That  in  the  recovery  suffered  in  pursuance  of  ^g^Jf^^Jt 
that  deed,  the  same  lands  were  described  as  amounting  to  they  had  been 

^A  ,  ,  ,  found  to  com- 

liny  acres ;  but,  on  a  recent  admeasurement,  they  were  prise  seventy ; 

discovered  to  consist  of  seventy  acres.  low^^ole  quan- 

tity to  be  in- 
^^  ^  creased  to  that 

The  Court  being  of  opinion,  that  the  terms  of  the  deed  number,  the 

terms  of  the 
deed  being 
large  enough  to  comprise  all  the  lands  of  which  the  form  consisted  at  the  time  the  recovery  was  suf- 
fered. 

Q  Q  2 
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Battisall, 

Pliuntiff; 

Cann, 

Vonchee. 


were  large  enough  to  comprise  all  the  lands  of  which  the 
farm  of  GreeU  Fulffbrd  consisted,  at  the  tune  the  reco- 
very was  suffered,  and  as  the  lands  in  question  formed 
part  of  that  farm,  the  additional  twenty  acres  would  not 
increase  it  beyond  the  terms  of  the  deed. 

Fiat(o). 

(«)  See  Gwjfnne,  demandant;  Heaikeote,  tenant;  Camfield^  roucliee, 

2  B.  Moore,  163. 


Thursday^ 
Nov.  lUh. 

Where  a  prison- 
er came  up  to 
be  discharged 
under  the  Lords' 
Act,  82  Geo,  2, 
c.  28,  it  is  no 
ground  for  op- 
posing htin,  that 
he  had  forged 
an  accept*ince 
to  a  bill  of  ex- 
change, on 
which  the  plain- 
tiff had  obuin- 
ed  judgment, 
and  taken  him 
in  execution  as 
the  drawer. 


Rice  v.  Lee,  Prisoner. 

Jl  HE  defendant  was  brought  into  Court  for  the  purpose 
of  being  discharged  under  the  Lords'  act,  32  Geo.  2,  c.  28, 
when  he  was  opposed  by  Mr.  Serjeant  Taddy^  on  the 
ground  that  he  had  forged  the  name  of  his  brother,  as  the 
acceptor  of  a  bill  of  exchange  for  50/.,  which  he  had  drawn 
and  given  to  the  plaintiff^,  his  detaining  creditor,  with  such 
forged  acceptance,  and  on  which  the  plaintiff  had  obtained 
judgment  and  execution  against  him  as  the  drawer.  The 
learned  Serjeant  submitted,  that  under  these  circum- 
stances, the  Court,  in  the  exercise  of  their  discretion, 
would  not  allow  the  prisoner  to  be  discharged,  as  he  ought 
to  have  applied  to  the  Insolvent  Debtors*  Court ;  and  if 
he  had  done  so,  it  is  quite  clear  that  they  would  have  or- 
dered him  to  be  committed. 


But  the  Court  held,  that  they  had  no  power,  under  the 
Lords'  act,  to  enquire  whether  the  acceptance  was  a  forgery 
or  not.  That  the  plaintiff  having  obtained  judgment 
against  the  defendant  as  the  drawer  of  the  bill,  and  under 
which  he  had  taken  him  in  execution,  his  only  remedy  as 
to  the  forgery  was  by  indictment ;  and  a  person  has  fre- 
quently been  brought  up  under  the  Lords*  act  to  be  dia* 
charged  in  this  Court,  after  a  refusal  by  the  Insolvent 
Debtors*  Court. 
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The  prisoner  was  accordingly  allowed  to  take  the  oath,  w^ 

when  the  plaintiff  tendered  a  note  for  him  to  receive  his  ^>«^= 

sixpences,  and  he  was  ordered  to  be  ^.le. 

Renuuided. 


Denman,  Demandant;  Bull,  Tenant.  tvoo.  ibtL 

JL  HIS  was  a  proceeding  by  writ  of  entry,  and  by  which  Oyer  cannot  be 
the  demandant  claimed  title  to  certain  lands  in  the  county  |ee?openiUng 
of  Sussex,  of  which  the  tenant  and  his  ancestors  had  had  «nder  the  sta- 

,  tute  of  uses, 

the  uninterrupted  enjoyment  for  nearly  forty  years,  pre-  and  where  a 
viously  to  the  commencement  of  this-  suit.     It  appeared,  of  entry  plead- 
that  the  demandant  had  applied  to  have  his  count  amend-  ^^^^^  ^'*^- 
ed,  and  which  was  allowed  by  the  Court.    That  the  ten-  f^^,  and  oyer 

t  11111A.  11  ''**  required  to 

ant  then  pleaded  a  deed  of  appointment  and  release  ea^-  be  granted  by  a 
cuted  in  1785,  and  under  which  he  claimed  to  hold  the  J^jf^'vendly, 
premises,  but  he  made  no  profert  of  it     That  on  the  12th  *«  ^^^  ^' 

*  *^  rected  such 

July  last,  the  demandant  demanded  oyer  of  the  deed,  order  to  be 

which  on  being  reAised  by  the  tenant,  a  summons  was  the  demandant 

taken  out  on  the  20th,  calling  on  him  to  shew  cause  why  ^'^^pt^or^ 

he  should  not  furnish  the  demandant  with  a  copy  of  the  want  of  oyer, 

It  was  also  set 

deed  and  oyer ;  and  on  the  summons  bemg  attended  be-  aside,  the  order 
fore  Mr.  Justice  Pari  on  the  22d,  he  made  an  order  that  ^^fature^f  '^ 
the  demandant  should  have  oyer,  and  a  copy  of  the  inden-  •»  interlocutory 
ture,  on  or  before  the  31st;   and  as  it  was  not  complied 
withy  the  demandant,  on  the  following  day,  signed  judg^ 
flienu- 


Mr.  Serjeant  Taddy^  on  the  first  day  of  this  Term,  ob- 
a  rule,  calling  on  the  demandant  to  shew  cause,  why 
this  judgment  should  not  be  set  aside  for  irregularity,  with 
costs,  and  that  the  order  of  Mr.  Justice  Park  might  be 
rescinded  or  cancelled ;  and  he  insisted,  that  neither  pro- 
fert nor  oyer  were  necessary,  nor  could  the  latter  be  de- 
manded of  a  deed  which  operated  under  the  statute  of 
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•Demandant; 

Bull, 

Tenant. 
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uses,  and  formed  tbe  material  ingredient  of  Uie  tenant's 
title.  The  order  must  be  considered  as  a  mere  mterlo*- 
cutory  proceeding;  and,  consequattlyy  the  demandant 
could  not  be  entided  to  sign  judgment. 

Mr.  Serjeant  PeU  now  shewed  cause,  and  submitted, 
that  although  the  demandant  might  not,  in  strictness,  be 
entitled  to  oyer,  yet,  as  it  was  ordered  by  a  Judge,  on  ibm 
parties  attending  before  him  on  a  summons  taken  out  for 
that  purpose,  the  demandant  was  warranted  in  signing 
judgment  on  the  tenant's  refusing  to  comply  with  the  terms 
of  such  order. 

Lord  Chief  Justice  Best. — I  am  clearly  of  opinion,  that 
this  judgment  was  improperly  signed,  and  that  the  rule 
for  setting  it  aside  must  be  made  absolute  on  the  terms  as 
prayed.  The  order  of  my  brother  Park  was  merely  interk>- 
cutory,  but  it  appears  to  me  to  be  too  large  in  terms,  as  the 
demandant  was  not  entitled  to  oyer,  nor  do  I  think  that  he 
could  have  even  required  a  copy  of  the  deed.  The  tenant 
made  no  profert  of  it,  nor  was  it  necessary  for  him  to  do  so, 
according  to  several  decided  cases  collected  by  Mr.  Ser- 
jeant Willianuj  in  a  note  to  Jevens  v.  Harridge  (a) ;  and 
it  appears  that  he  claimed  to  be  entitled  to  a  right  of 
possession  of  lands  under  it,  of  which  he  and  his  ancestota 
had  the  uninterrupted  enjoyment  for  a  period  of  nearly 
forty  years*  The  demandant,  in  this  case,  is  not  endded 
to  the  indulgence  of  the  Court,  as  it  is  a  leading  principle, 
that  parties  who  have  so  long  remained  in  the  quiet  pos- 
session of  their  estates,  shall  not  be  disturbed,  nor  have 
their  tides  ripped  up  or  impeached  without  good  groonds ; 
and  I  very  much  doubt,  whether,  if  die  demandant  had 
mad^  an  application  to  a  Court  of  Equity,  it  would  have 
afforded  him  the  indulgence  he  now  asks,  as  it  wooU  lend 


(«)  1  Wins.  Ssund.  9  (a),  n.  1. 
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not  only  to  (liBclose»  but  might  impeach  the  tenAht's  ti- 
tlci  under  irhich  he  has  so  long  enjoyed  the  premises. 
Besides,  the  demandant  was  no  party  to  the  deed ;  and  as 
the  tenant  was  not  bound  to  make  a  profert  of  it,  it  is 
dear  that  oyer  could  not  be  granted.  This  rule,  there- 
fore, must  be  made  absolute. 
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Mr.  Justice  ParIc. — At  the  ttme  I  made  the  order,  I 
thought  the  demandant  was  entitled  to  oyer  of  the  deed 
in  question,  bilt  I  am  now  of  adifibrent  opinion;  and  con- 
curring with  my  Lord  Chief  Justice,  that  th^  terms  of  the 
order  are  too  large,  I  think  it  ought  to  be  rescinded ;  and, 
consequently,  that  the  demandaht  was  not  entitled  to  sign 
judgment. 

Mn  Justice  BdkRouGH,  and  Mr.  Justice  Gaselee  con- 
curring-'-- • 

Rule  absolute,  with  costs. 


Cloud  v»  Turfery  and  Abbott. 


Monday, 
Nov.  Ibth. 


M  His  was  an  action  of  trespass  brought  by  the  pkintiff*  whereaconvic- 
against  the  defendants,  to  recover  damages  for  the  sebure  ^^^^^n  ^""^ 
jtnd  detention  of  a  coach  and  two  horses  of  the  plaintiff's,  hackney  coach- 

f  s,  alleged,  that 

The  defendants  pleaded  not  guHty,  Whereupon  itoue  was  the  defendant,  a 

*A«rfk4u1  coach-matter, 

jomed.  not  being  licens- 

At  the  trial  of  the  cause  before  Lord  Chief  Justice  Dal-  SJi^e^u^it^* 

hire,  a  certain 
coach,  and  divert,  to  mt,  two  coach  hories,  from  &c.  to  &c.,  being  within  the  billt  of  mortality, 
and  within  and  upon  tlie  paved  ttreett  of  Lemhm  and  WeUmhuitr,  contrary  to  the  form  of  the 
statutes  in  such  case  made  and  provided ;  and  in  the  infimnation  on  which  the  conviction  was 
founded,  it  was  iiated,  that  the  defendant  did  drive  io  hlte,  k  certAio  coMch  and  two  coach  horses, 
vritfalB  oi  vpon  inch  pared  ■traett  >  and  tliat  the  driver  omveyed  a  person  in  the  said  coach  for 
hire,  within  tlie  iimitt  aforetaid: — Udd,  that  tuch  conviction  ooold  not  be  tupported  under  any  of 
the  statutes  by  which  hackney  coaches  are  licensed  or  regulated,  at  it  wat  not  alleged  to  be  a  haek^ 
nty  coUh,  within  the  pf  ovlilons  of  the  statute  9  Jtm.  c  Sd,  nor  #as  it  a  driving  for  hire  with  a 
ooach  wMifai  the  statute  1  G^.  I,  e.  S7.  Where,  dierefore,  the  owner  of  a  sta^e  coach,  licensed  to 
carry  passengen  between  London  and  Hommermiih,  was  convicted  on  the  above  information,  for 
taking  up  a  passenger  in  St.  PauVs  Chtreh  Yard,  and  setting  him  down  at  Hyde  Park  Comer  ;  such 
coiivfdion  #aA  beM  Md. 
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kiSi  at  Westminster,  at  the  Sittings  afler  Michaelmas  Temr 
1820,  the  Jury  found  a  verdict  for  the  plaintiff,  damages 
12/.  subject  to  the  opinicm  of  the  Court  on  the  following 
case,  with  liberty  for  either  party  to  turn  the  same  into  a 
special  verdict,  if  the  Court  shoidd  think  fit : 

The  plaintiff  is  the  owner  of  a  stage  coach  duly  licensed 
by  the  commissioners  of  stamps,  to  carry  passengers  be- 
tween London  and  Hammersmith;  and  the  defendant  ZVir- 
/erp  is  a  messenger  to  the  commissioners  for  the  licensing  and 
regulating  hackney  coaches  (a).  On  the  21st  AprU,  18SQ, 
the  driver  of  the  plaint^s  coach  took  up  at  Si.  Pcmls 
Church  Yard,  (from  which  place  the  coach  sets  out  in  Lon- 
don, to  proceed  towards  Hammersmith),  a  person  of  die 
name  oi  Lindsay,  who  resided  in  Queen  Street,  May  Fair, 
and  who  had  previously  booked  his  place  at  the  coach 
office  of  the  plaintiff,  and  paid  his  fare  for  the  whole  distance 
to  Kensington.  When  the  coach  arrived  at  Hyde  Park 
Comer,  Lindsay  desired  to  be  set  down,  which  was  done. 
He  had  not  previously  made  known  to  the  driver  of  the  coach 
his  intention  of  proceeding  no  further  than  Hyde  Pari 
Comer  on  that  day,  but  the  same  person  had  on  former 
days  been  set  down  in  like  manner,  always  booking  a  place, 
and  paying  the  full  fare  to  Kensington.  On  the  following 
dayj  the  driver  in  Uke  manner  conveyed  the  same  person, 
Und^r  precisely  the  same  circumstances.  The  plaintiff's 
coachman,  who  so  drove  Mr.  Z^'ncbajf,  had  been  previous- 
ly warned  by  the  commissioners  for  regulating  hackney 
coaches,  that  he  was  acting  illegally,  in  cony eyingZtiubay  as 
well  as  others,  from  place  to  place,  within  the  paved  streets. 


{•)  By  thfe  statute  9  Anne, 
c.  23,  6.  1,  the  Crown  is  empow- 
ered to  nominate  and  appoint 
commissioners  for  regulating  and 
licensing  hackney  coaches,  within 
the  bills  of  mortality:  and  by  the 
statute  1  Geo,  ],  stat.  2,  c.  S7,  s.  1, 


(extended  by  subsequent  statutes,) 
the  commissioners  for  putting  in 
execution  the  statute  9  Anne,  c. 
23,  are  empowered  to  make  bye 
laws  and  ordinances,  to  bind  all 
persons  licensed  to  keqp  hackney 
coaches,  and  the  drivers  theseof. 
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On  the  1 7th  June^  ISSO^  the  defendant  Tuffery^  under, 
and  by  virtue  of  two  warrants  of  distress,  respectiyely  un- 
der the  hands  and  seals  of  three  of  the  commissioners  for 
h'censing  and  regulating  hackney  coachesi  and  bearing 
date  respectively,  die  16th  June^  1820,  seized  and  levied 
as  a  distress  for  certain  penalties  under  two  convictions,  a 
coach  and  two  horses  belonging  to  the  plaintiff,  and  drove 
them  to,  and  left  them  in  Drury  Lane\  in  the  stable  yard 
of  the  defendant  Abbott^  where  they  were  kept  and  detain* 
ed  by  him,  until  the  plaintiff,  to  repossess  himself  thereof, 
was  obliged  to  pay  to  the  defendants  the  amount  of  two 
penalties  claimed,  tt'xr.  10/.,  together  with  1/.  %$•  as  costs 
of  the  said  warrants  of  distress. 

The  defendants,  imder  the  general  issue,  gave  in  evi- 
dence two  convictions,  precisely  similar  to  each  other, 
except  that,  in  the  first,  the  offence  was  laid  on  the  31st 
Aprils  18S0,  and  in  the  second  on  the  22d  April,  in  the 
same  year.  The  following  is  a  copy  of  the  first  of  the  con- 
victions: 

**  Be  it  remembered,  that  on  the  12th  May,  in  the  first 
year  of  the  reign  of  our  sovereign  Lord  George  the  Fourth, 
by  the  grace  of  God,  of  the  united  kingdom  of  Great  Brv- 
tain  and  Ireland,  king,  defender  of  the  faith,  in  Essex 
Street,  in  the  parish  of  St.  Clement  Danes,  in  the  county 
of  Middlesex f  Sarah  Ann  Quaife,  of  Essex  Street  afore- 
said, Cometh  in  her  own  proper  person,  before  us,  the  ma- 
jor part  of  the  commisdoners,  nominated  and  appointed  by 
his  Majesty's  commission,  under  the  great  seal  of  Great 
Britain,  for  the  licensing  and  regulating  hackney  coaches 
and  chairs,  and  now  here  giveth  us  the  said  commissioners 
to  understand,  that  one  George  Cloud,  o( Hammersmith,  in 
the  county  of  Middlesex,  conxAi'mzs^tet,  heretofore,  to  wit, 
on  the  21st  April,  in  the  year  of  our  Lord,  1820,  and  in 
the  first  year  of  the  reign  of  his  said  Majesty,  the  said 
George  Cloud  not  then  and  there  being  licensed  by  the 
commissioners  aforesaid,  or  the  major  p^rt  of  them,  so  to 
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ji^^  dOy  did  drive  aikd  tet  fo  kire,  a  cettsaA  coach,  and  divert,  to 
wit  J  two  coiich  horses,  from  St.  PauTs  Church  Yard  ill  the 
palrish  of  St^  Faith  in  the  city  of  London,  to  PiccanUBy, 
in  the  parish  of  St.  George,  Hanoeer  Square,  in  the  liber- 
ty of  the  city  of  Westmnstet,  in  the  county  otlHiddkses, 
the  first  mentioned  place,  (to  wit)  St^  P&uFs  Church  Yard, 
in  the  parish  of  St.  Finth,  then  and  there  being  witiiin 
the  bilb  of  mortality,  and  within  and  Upon  the  pated 
streets  of  London,  and  die  said  next  mentioned  place,  (to 
wit)  PiccadHUy^  in  the  parish  of  St.  George,  Hammer 
Squate,  in  the  liberty  of  the  city  of  WeUminster,  then 
and  there  being  within  the  biUs  of  mortality,  and  within 
and  upon  the  pared  streets  of  Weetmbuter,  contrary  to 
the  form  of  the  statutes  in  swth  case  made  and  provided: 
whereupon  the  said  George  Cloud,  being  duly  sununoned 
to  appear  hofote  us  the  said  coraimssioners  in  Buex 
Street,  in  the  doUnty  of  Middlesex^  aforesaid,  to  kiiake  his 
defence  Against  the  said  charge  conttliAed  in  the  saai  in. 
formation,  appeared  before  us  by  one  Richard  Claud  his 
agent  in  that  behalf,  on  the  day  and  year  first  aboremen- 
tioned;  and  having  heard  the  same,  the  said  Biehmrd 
Chudi  as  such  agent  as  aforesud,  is  asked  by  us  the  said 
commissioners,  if  he  can  say  any  thing  for  and  on  behalf  <rf 
the  said  George  dokd^  why  the  said  George  Cloud  siiould 
not  be  convicted  of  the  premises  above  charged  upon  hioSi 
in  tann  aforesaid;  who  pleadeth  and  saidi  that  the  said 
George  Cloud  is  Hot  guilty  of  the  prenuses,  and  ought  not 
to  be  convicted  thereof;  but  he  doth  not  shew  to  us  why 
the  said  George  Cloud  should  not  be  convicted  of  the  of- 
fence  in  the  said  infbtfmation  above  contained  against  hims 
and  further,  at  the  sacme  time  and  place,  (that  is  to  say)  al 
Essex  Street  aforesaid,  &m  credible  witness,  (to  wiij  Johti 
Gibbs,  of  the  parish  of  Lambeth,  in  the  county  of  Surrjf, 
yeomatti  came  before  us,  and  in  the  presence  of  the  said 
Richard  Cloud  who  appeared  as  foresaid,  on  behalf  of 
the  said  George  Cloudy  the  said  John  Gibbs  npoo  his  oath 
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on  the  holy  goipel  of  Qod,  to  hiih  Uien  ahd  ther«  by  us 
administertdi  (we  being  duly  authorued  and  empowered  to 
adminifiter  the  eaid  oath),  d^poseth  uid  saiih  that  a  driver 
of  the  said  coach,  in  the  employ  of  th^  said  George  Cloudy 
on  the  said  Slst  day  of  Aprils  in  the  year  aforesaidi  did 
drive  to  hire  a  certain  coach  and  two  coach  horses  from 
Si.  PauFs  Church  Yard,  in  the  parish  of  SU  Fakh  afore- 
saidiy  in  the  city  of  London  aforesaidi  to  PiecadUhfi  m  the 
parish  of  SU  George^  Hanoetr  Square f  within  die  liberty 
of  the  city  of  WestminHer  aforesaid,  in  thd  cdunty  afore"* 
said,  the  same  places  then  and  there  respectively  as  afore* 
said,  being  within  or  on  the  paved  streets  oi  London  and 
Wesimmsier  SM  B£ot^9isii3L\  and  that  the  said  John  Qibbs 
then  and  there  saw  the  driver  of  the  said  otach  of  the  said 
George  Cloudy  take  up  in  the  said  coach  which  he  was 
then  and  there  driving,  at  Si  PauVs  Church  Yard  s&x^ 
said,  in  the  parish  of  jS'^  Faith  aforesaid,  in  the  city  of 
London  aforesaid^  a  certain  person  whose  name  is  as  yet 
unknownj  and  that  the  sidd  driver  of  the  said  coaoh  of  the 
said  George  Cloudy  then  and  there  <:amed  and  conveyed 
the  said  person  in  the  said  coach  for  hire,  from  St*  Pool's 
Church  Yard  aforesaid,  in  the  perish  of  iS'^  Faith  aforesaid^ 
in  the  city  of  London  aforesaid,  to  Piecadittjf  aforesaid,  in 
tlie  parish  of  St  George^  Hanover  Square,  in  the  liberty 
of  Ihe  city  <^  WeHnUnster  aforesaid,  in  the  said  county: 
and  upon  hearing  and  duly  examining  the  whole  matters 
aforesaid,  it  mamfostly  appeareCh  to  us,  that  the  said 
George  Cloud  is  not  licensed  by  us,  and  that  he  is  guilty  of 
the  premises  above  charged  upon  him,  in  and  by  the  infor- 
mation aforesaid ;  therefore  the  said  George  Cloud,  on  the 
said  ISth  day  of  Matf^  in  the  first  year  of  the  reigni  &c 
aforesaid,  before  us  the  commissioners  aforesaid,  by  the  tes- 
timony of  the  said  John  Gihbs,  a  credible  witness  as  afore- 
saidj  according  to  the  form  of  the  statutes  in  such  case  made 
imd  piovidedi  is  convicted  of  the  ofliance  aforesaid,  and  hath 
forfeited  the  sum  of  5/.  of  lawful  money  of  GretU 
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to  be  distributed  as  the  law  directs.  In  witness  wbereof, 
we  the  said  commissioners  to  this  present  record  of  convic- 
tion have  set  our  bands  and  seals  at  Essex  Street  aforesaid , 
in  the  county  aforesaid,  the  said  ISth  day  of  May^  in  the 
said  'first  year  of  the  reign  of  our  said  Lord  the  King  that 
now  is.** 

'  The  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiff  was  entitled  to  recover.  If  the  Court  should 
be  of  that  opinion,  the  verdict  was  to  istand,  but  if  the 
Court  should  be  of  a  contrary  opinion,  a  nonsuit  was  to  be 
entered. 


The  case  now  came  on  for  argument,  when  Mr.  Serjeant 
Pell  for  the  plaintiff,  premised,  that  it  embraced  a  question 
of  considerable  importance  as  between  the  commissioners 
of  stamps,  and  the  commissioners  for  licensing  and  regnlat- 
.ing  hackney  coaches:  the  latter  of  whom  contend,  that 
the  plaintiff  is,  under  the  circumstances,  amenable  in  pe- 
nalties to  them,  as  he  was  not  a  licensed  driver  of  a  hack- 
ney coach.  But,  independently  of  this,  it  is  quite  dear, 
that  the  conviction  in  question  cannot  be  supported,  nor 
does  the  information,  on  which  it  is  founded,  contain  or  set 
forth  any  offence  within  either  of  the  statutes  which  have 
been  passed  for  the  regulation  of  hackney  coaches,  to  war- 
rant the  commissioners  to  convict  It  cannot  be  supported 
by  the  lith  and  iSth  sections  of  the  statute,  55  Geo.  8, 
c.  185  (a),  in   which   the  pmed  streets  of  London  and 


(a)  The  11th  section,  after  re- 
citing that  divers  hackney  coaches 
^  had  hitherto  been  licensed  by  the 
.commissioners  of  hackney  coaches 
to  be  used  as  stage  coaches,  and 
the  coaches  so  licensed  had  been 
exempted  from  the  mileage  daties 
on  stage  coaches^  and  had  paid 
only  the  same  duties  as  hackney 


coaches  regularly  employed  as 
such,  although  they  were  pro- 
hibited from  plying  as  hackney 
coacfaesy  and  were  stage  coaches  to 
all  intents  and  purposes :  and  that 
it  was  expedient  that  all  stage 
coaches  should  be  placed  on  the 
same  footing,  and  be  subject  to 
the  same  duties: — enacts,  ''that 
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Westminster  are  first  introduced ;  nor  can  it  be  maintained 
on  the  statute  9  Atme^  c.  23,  which  is  confined  to  hack- 
ney coaches  alone ;  and  here  there  is  no  adjudication  that 
the  coach  in  question  was  a  hackney  coach.  The  statute 
1  Geo*  1,  c.  57,  s.  3(a),  does  not  vary  the  nature  of  the 
offencci  but  merely  extends  the  provisions  of  the  sta- 
tute of  AnnCi  as  the  commissioners  appointed  for  putting 
that  act  in  execution  are  empowered  to  make  bye  laws  to 
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irom  and  after  tlie  25th  Mardk^ 
1816,  all  such  parte  of  any  act  or 
acta  of  parliament,  as  authorise 
the  commisuoners  of  hackney 
coaches  to  license  any  hackney 
coaches  to  be  used  as  stage  coach- 
es; and  as  exempt  the  owners  of 
hackney  coaches  already  so  licens- 
ed, from  taking  out  licenses  from 
the  commissioners  of  stamps,  and 
from  the  payment  of  the  mileage 
duties  on  stage  coaches,  and  from 
theprovidons  of  any  act  or  acte  re- 
lating to  stage  coaches,  should  be 
repealed : — and  that  from  and  after 
the  said  25th  March,  1816,  the 
owners  of  hackney  coaches  then 
employed  as  stage  coaches,  should 
be  liable  to  take  out  licenses  from 
the  commissioners  of  stamps,  and 
be  subject  to  such  and  the  same 
duties,  and  to  such  and  the  same 
provisions  and  regulations  as  the 
owners  of  any  other  stage  coaches. 
By  the  12th  section  it  is  enact- 
ed, that  "from  and  after  the  pass- 
ing of  that  act,  none  of  the  provi- 
sions of  any  act  or  acts  of  parlia- 
ment relating  to  hackney  coaches, 
should  be  deemed  or  construed  to 
extend  to  prevent  the  owners  or 
drivers  of  stage  coaches  duly  li- 
censed by  the  commissioners  of 
stamps,  and  paying  the  mileage 


duty,  from  taking  up  passengers 
within  the  bills  of  mortality,  out 
of  the  paved  streets  of  Londttm  or 
Westminster  or  BoroMgK  oi  South- 
work,  and  any  continuation  there- 
of, so  that  they  did  not  deviate 
from  their  regular  road,  for  that 
purpose. 

(a)  By  which  it  is  enacted,  that 
''90  person  or  persons  should  pre- 
sume to  stand,  ply,  or  drive  ybr 
hire,  with  any  coach  whatsoever, 
hearse,  or  coach  horses,  or  should 
let  to  hire  any  mourning  coach 
or  coach  horses,  to  wait  or  attend 
on  any  funeral  within  the  cities 
of  London  and  Westminster,  or 
suburbs  of  the  same,  or  vrithin 
the  parishes  or  places  comprised 
within  the  weekly  bills  of  mortal- 
ity, except  such  person  or  persons 
who  were  or  should  be  licensed 
by  the  said  commissioners,  pursu- 
ant to  the  Stat.  9  Ann,  c.  23 : — and 
that  every  person  or  persons  so  of- 
fending, should,  for  every  such 
offence,  forfeit  the  sum  of  5/.,  the 
sud  offence  to 'be  determined,  and 
the  said  penalty  to  be  recovered, 
leried  and  applied,  as  in  and  by  the 
said  redted  act  was  directed,  con- 
cerning the  penalty  for  driving  an 
hackney  coach  for  hire  without  li- 
cense within  the  places  aforeswd  ** 
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bind  the  keepers  aihacknej  ooadiesj  so  by  the  Mi  aeo- 
tioQ  of  the  statute  otAmne  (a)  the  penalty  of  SL  is  only  im- 
posed on  persona  driving  haelmef  eoaeheSf  and,  conse- 
quently* cannot  extend  to  the  driver  of  a  stagecoach; 
neither  can  the  9th  section  of  the  statute  4&  Geo.  S^  o. 
87  {b)t  be  applicable  to  the  present  question)  as  it  sulgeets 


(a)  By  ^ch  U  u  enacted,  U«t 
''  no  penon  or  persons  should  pre- 
IW9it  to  drive^  of  let  to  hire*  by 
tlieboDr  ordsy*  or  eihopwise*  any 
hackney  coadi  or  coach  horses, 
Hithia  the  cides  of  I^miimand 
Wm/twmiUr,  or  suburba  of  the 
mt^e,  or  witiiin  the  parishes  or 
pistes  comprised  firithin  the  hilla 
of  mortality,  without  inek  leavs 
ar  liceofs.  &m  sbtained  from  the 
cofloamiiwiffliera  for  regulating  ipd 
licensing  hackney  ooaches^  upon 
pain.  tQ  forfeit  for  every  such  e£» 
feoctk  the  sum  of  a/.;  and  that 
evary coadisolicenced  should  have 
a  maik  of  distinotion»  by  figure^  ov 
otherwise,  aa  the  commissioners 
should  think  fit." 

(()  By  which  it  is  enacted,  that 
^ao  owner  or  driver  of  any  slated 
4gUKed  stage»  oiv  his  vay  to  Loa. 
dom  should  take  up  any  person 
a4  and  for  a  passes^er  in  his  coach, 
bH^  he  should  have  entered  the 
paved  streets  of  Ltrndon  or  Wut^ 
minster,  or  the  Barwgk  of  SotUk^ 
iparft,  at  any  of  the  extremities 
thereof  leqpectiyely;  nor  should 
any  such  owner  (w  drirer  of  any 
such  stated  figured  stage,  on  his 
return  into  the  country,  take  up 
any  person  as  and  for  apassenger 
in  his  coach,  for  tiie  purpose  of 
setting  down  such  passenger  in 
any  of  tlie  paved  streets  of  Lou- 


don  or  WnhnmuUr  or  borough  of 
Souikwark^  such  owner  or  ^ver 
well  Imowing  at  the  tane  when  he 
should  take  up  auch  passenger, 
that  it  was  his  faitenti6n  to  get  out 
of  such  stage  in  any  of  tl»  pa^ 
Itfeeta  of  Landm^  or  IFetf  mnulsr, 
or  boroagh  of  Sbii(ibw«riil,  under 
a  penalty  lor  every  sudi  affenee 
of  any  sum  net  eiwieeding  9Lf  ner 
less  than  dOii,  in  the  discrelioii  ol 
the  eommisateaers-  fer  licensing 
hadmey  coaches,  w  themajor  part 
of  them»  before  whom  any  eom- 
plunt  in  this  behatf  ahoidd  be 
heard;  op  if  any  person,  bong  an 
owner  of  sveh  slated  figured  stage, 
should  otifend  a  second  rime  on  diis 
b<Aalf,  it  ^euld  be  lawful  for  tlie 
eommisrionerSj  or  the  major  part 
ef  thero^  befbre  whom  sndi  com* 
ptemt  should  be  heard,  to  revoke 
the  license  of  such  owner  so  ofifend- 
iogmore  than  once;  yet,  neverriie- 
less,  so  that  no  sudi  ownerordriyer 
should  be  Uuble  to  any  penalty  fbr 
any-  such  olfence,  if  any  person 
whom  he  should  hare  so  taken 
up  and  set  down  in  any  of  Ae 
pared  streets  of  London  or  Wat- 
mimter^  or  the  borough  of  Soudi- 
work,  should  harepreriously  taken 
Ms  place  for  tiie  country,  at  one 
of  the  regular  bookktg  houses*  and 
pidd  the  AiU  fare  accordingly." 
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the  party ^ffendingi  to  a  penalty  not  exceeding  SL,  nor  less  ,  Ita4»^ 

than  S09.|  according  to  the  nature  of  the  offencci  and  Iiere  Clouo 

it  appears  on  the  face  of  the  conyictioni  that  the  plaintiff  jvRmr. 
has  been  convicted  in  the  penalty  of  5/. 

The  learned  Serjeant  was  prooeediilg  with  hisobjections, 
when  he  was  stopped  by  the  Court,  who  called  on  Mr.  Ser- 
jeant Faugkan  to  support  the  conviction. 

He  submitted  that  there  could  be  no  doubt  but  that  the 
plaintiff  had  been  guilty  of  an  offence  under  the  4th  sect,  of 
the  Stat.  &Atme,  and  the  9d  sect,  of  the  stat.  1  Geo,  1 ,  c.  57. 
The  conviction  isj  at  alleventSi  good  in  substance,  and  there 
is,  consequently,  no  foundation  for  either  of  the  objections 
that  have  been  rabed  agdnst  it,  and  it  is  quite  clear  that  if  it 
can  be  supported,  it  is  conclusive  as  against  the  plaintiff« 
Although  his  coach  was  not  therein  stated  to  be  a  hackney 
coach,  yet  it  is  alleged,  that  he  drove  and  let  to  hire  a 
coach,  he  not  being  licensed  by  the  commissioners  so  to 
do,  which  is  of  itself  sufficient  to  support  it.  By  the  sta-r 
tute  9  Afme,  c.  S3,  a  monopoly  was  given  to  the  licens- 
ed owners  of  hackney  coaches  within  the  cities  of  London  - 
and  Westminster i  upon  the  consideration  of  their  paying 
a  weekly  rent ;  and  by  the  second  section  the  commissioners 
were  empowered  to  license  eight  hundred  such  coaches,  at 
5«.  per  week,  payable  monthly ;  and  by  the  4th  section,  a 
person  driving  such  cof^ch  or  coach  horses  without  a  li- 
cense, was  liable  to  the  penalty  of  5/.,  and  such  coaches 
were  also  required  to  have  a  mark  of  distinction  or  figure 
made  thereon,  that  they  might  be  known  if  any  complaint 
should  be  made  against  the  drivers.  And  by  the  ISth 
section  it  was  enacted  that  (a),  the  weekly  rents  for  the  li- 

(«)  By  which  it  is  enacted,  that  and  penalties  that  shajl  grow  due 

''  all  the  8wd  weekly  and  other  or  payable  by  Tirtue  of  this  act, 

rents  and  sums  of  money,  to  be  or  breach  of  any  orders  or  bye 

reserved,  or  payable,  forthelicen-  laws,  that  sh^l  he  made  by  the 

ses  respectirely,  and  all  forfeitures  commissi,oners  for  r^pilating  and 
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censes,  and  all  forfeitures  and  penalties  that  should  be  pay- 
able by  virtue  of  the  act,  should  be  levied  by  distress  of 
the  goods  of  the  oflTender,  by  warrant  of  three  of  the  com- 
missioners; and  by  the  18th  section,  all  offences  against 
the  act  were  to  be  heard  in  a  summary  way  by  three  of 
the  commissioners;  and  their  adjudication  was  to  be  final. 
As,  therefore,  the  owners  of  such  coaches  were  subject  to 
certain  penalties,  as  well  as  restrained  by  various  rules  and 
bye  laws,  it  would  be  a  manifest  injustice,  if  their  privileges 
could  be  destroyed  or  defeated  by  the  competition  of  other 
coaches,  which  were  not  duly  licensed  by  the  commission- 
ers: and  although  it  has  been  objected,  that  it  is  not 
stated  on  the  face  of  the  conviction,  that  the  plaintiff  drove. 


licendng  hackney  coaches  in  pur- 
suance of  the  authority  to  them 
given  by  this  act  for  that  purpose, 
(the  sud  penalties  and  forfeitures 
to  be  incurred  by  the  said  com- 
missioners themselves,  or  any  of 
them,  excepted),  shall  be  levied  by 
distress  of  the  goods  and  chattels 
of  the  offender  or  offenders,  by 
warrant  imder  the  hands  and  seals 
of  the  said  commissioners,  or  any 
three  or  more  of  them,  which  shall 
be  sold  within  ten  days,  and  the 
overplus  shall  be  returned  to  the 
owner,  the  charges  of  making  and 
selling  the  distress  being  first  de- 
ducted and  allowed,  together  with 
the  charge  of  the  warrant  for  the 
distress,  if  upon  teven  days'  notice 
they  do  not  pay  the  fines  and  pe- 
nalties incurred  without  such  war- 
rant; and  in  default  of  distress 
for  any  such  fine,  penalty,  or  for- 
feiture, as  aforesud,  except  before 
excepted,  the  offenders  neglecting 
or  refusing  to  pay  the  same,  shall, 
by  warrant  under  the  hands  and 
seals  of  the  sud  commissioners,  or 


any  three  or  more  of  them,  be 
committed  to  prison,  there  to  con- 
tinue without  bail  or  mainprize, 
till  he,  she,  or  they,  have  paid  such 
fine,  or  forfeiture,  or  penalty,  as 
was  due  from  him,  her,  ^  them; 
and  in  case  any  such  weekly  or 
other  rent  or  payment,  for  any 
hackney  coach  as  aforesaid,  shall 
be  behind  or  unpaid  for  the  space 
of  fourteen  days,  after  the  same 
shall  become  due,  and  ought  to 
be  paid  as  aforesaid,  in  every  such 
case,  it  shall  and  may  be  lawful 
for  the  siud  commissioners  for  re- 
gulating and  licensing  the  said 
coaches,  or  the  major  part  of  them, 
for  the  time  being,  (without  any 
demand  to  be  first  made  of  the 
said  arrear)  to  revoke  and  coun- 
termand the  license  upon  wfaidi 
such  arrears  shall  be  incurred, 
and  instead  thereof  to  license  any 
other  hackney  coachman,  in  the 
manner  by  this  act  prescribed; 
any  thing  therein  contained  to  the 
contrary  notwithstanding." 
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or  let  to  hire,  a  hackney  coach;  yet  any  coach  must  be  ^^^^ 
deemed  a  hackney  coach  within  the  spirit  of  the  act,  by 
which  the  driver  conveys  persons  from  street  to  street  for 
hire,  which  is  here  admitted  to  have  been  done.  It  also 
appears  on  the  face  of  the  conviction,  that  the  plamtiff 
drove  and  let  to  hire  two  coach  horses,  which  is  also  pro« 
hibited  by  that  statute:  but  by  the  third  section  of  1  Oeo. 
1,  c.  57,  which  has  been  made  perpetual  by  several  sub- 
sequent acts,  no  person  can  presume  to  stand,  ply,  or  drive 
Jbr  hire  with  any  coach  whatsoever,  &c.  within  the  ci- 
ties of  London  and  Westminster,  or  suburbs  of  the  same, 
except  such  person  be  previously  licensed  by  the  commis- 
sioners, pursuant  to  the  statute  of  Anne  f  and  if  he  does  so, 
he  is  liable  to  the  penalty  of  5/..*  and  here  enough  is  stat- 
ed on  the  face  of  the  conviction,  to  shew  that  the  plain- 
tiff's coachman  drove  the  coach  in  question  for  hire  within 
such,  limits, 

[Mr.  Justice  Burroughs  — ^The  information  of  the  wit- 
ness as  set  out  in  the  conviction,  alleges,  that  a  driver  of  the 
coach  in  the  employ  of  the  plaintiffdid  drive  to  hire  a  certain 
coach  and  two  coach  horses,  and  conveyed  a  person  in  the 
said  coach  for  hire,  instead  of  stating,  according  to  the  words 
of  the  statute  I  Geo.  1,  that  he  drove  ybr  hire  with  a 
coach.  It  therefore  appears  to  me  to  be  perfectly  clear, 
that  the  information  does  not  state  such  an  offence  as 
would  ffye  the  commissioners  a  jurisdiction^'to  convict  the 
plaintiff.] 

The  offence,  as  charged  at  the  commencement  of  the 
conviction,  is,  that  the  plaintiff,  not  being  licensed  by  the 
commissioners,  did  drive  and  let  to  hire  a  certain  coach 
from  St.  PauTs  Church  Yard,  in  the  city  of  London,  to 
Ptoeaditty,  in  the  liberty  of  the  city  of  fFestminster:  and  it 
is  clear  that  by  so  doing,  he  was  fully  aware  that  he  was  in- 
fringing on  the  rights  and  privileges  of  hackney  coachmen. 
The  statutes  otAnneaxtA  George  the  Ist,  must  be  taken  to- 

VOJU.  u.  R  B 
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WH^.  gether ;  and  the  latter  applies  to  any  coach  whatever;  and 
the  tame  penalty  is  giren  by  both.  The  Court  will  dedde 
on  the  merits  of  the  case,  and  not  on  the  mere  technical 
language  or  infiormaUty  of  the  conyiction.  The  statute 
55  Oeo*  S,  c  185,  appears  to  be  entirely  ont  of  the 
question,  as  it  oidy  allows  the  owners  or  drivers  of  stage 
coaches,  duly  licensed  by  the  commissioners  of  stamps,  to 
take  up  passengers  within  the  bilk  of  mortality  out  of  the 
paved  streets  of  London  or  Weitminsier,  provided  Aey 
do  not  deviate  from  their  regular  road  for  that  purpose. 

Lord  Chief  Justice  Best.  -*-In  this  case,  die  conviction 
alone  is  to  be  looked  at;  and  if  it  be  not  in  strict  confor- 
mity with  the  statutes  on  which  it  is  founded,  and  we  were 
to  decide  against  the  plaintiflp,  a  party  might  be  punished, 
although  he  might  not  have  been  legally  convicted  of  any 
offence.  It  is  true,  he  might  have  done  an  act  which  might 
have  rendered  him  liable  to  the  conviction,  but  unless  such 
conviction  be  properly  and  legally  obtained,  it  cannot  avaiL 
I  am  clearly  of  opinion,  that  the  plaintiff  has  not  been  pro* 
perly  convicted)  and  that  the  terms  of  the  information,  as 
well  as  the  £Eu:its  therein  containedi  were  altogether  insuffi- 
cient to  bring  him  within  the  words  or  spirit  of  either  of  the 
statutes,  under  which  it  has  been  contended,  that  he  might 
beoonvicted*  Theoffence  charged  is  certainly  not  withinthe 
Words  of  the  statute  of  ^mte,  for  the  legislature  foresaw  no 
such  case  as  the  present  when  that  act  was  passed;  and  al- 
though licensed  hackney  coachmen  were  allowed  to  dlaim  a 
monopoly  in  respect  of  certain  weekly  sums,  which  they  paid 
to  government  for  their  coaches,  yet  it  was  only  meant  to 
prevent  any  person  not  having  a  license,  from  driving  a 
hackney  coach,  and  to  protect  persons  paying  the  dutiea 
for  such  coaches,  against  those  who  did  not.  The  words 
of  that  statute  are,  that  '*  no  person  shall  presume  to  drive 
or  let  tp  hire,  any  hackney  coach  orooach  horses,  within  oer- 
tain  Umits,  without  leave  or  Ucense,  obtained  from  the  com- 
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noisfionen  for  regulating  and  licensing  hackney  coacfaea :  *'  vl^^ 
but  this  was  not  intended  to  apply  to  a  stage  coach,  which, 
in  driving  alongt  might  take  up  and  put  down  passen- 
gers in  the  streets,  but  only  where  the  drivers  of  such 
coaches  professed  to  act  as  hackney  coachmen :  and  the 
same  principle  that  applies  to  the  coach  must  be  extend- 
ed to  the  horses  also.  Here,  the  plaintifFdid  not  profess  to 
drive  a  hackney  coach  or  to  act  as  a  hackney  coachman ;  on 
the  contrary^  his  servant  was  driving  a  stage  coach,  duly 
licensed  by  the  commissioners  of  stamps,  for  that  purpose. 
Besides^  the  plaintiff  was  paid  his  full  fare  for  conveying 
a  passenger  the  whole  of  the  distance  from  St  PauFs  to 
Kensington:  the  contract  therefore  was  perfectly  legal,  and 
the  driver  was  bound  to  take  the  party  who  .had  paid  the 
fare,  as  a  passenger,  as  he  professed  at  the  time,  that  he 
was  going  to  Kensingtomi  and  if  he  had  not  taken  him,  the 
plaintiff  would  have  been  guilty  of  a  breach  of  contract ; 
and  the  driver  could  not  prevent  him  from  getting  down 
in  Piecadillgf  aad  insist  on  carrying  him  on  to  Kenaing^ 
t&n.  It  has  been  said,  however,  that  this  case  falls  within 
the  provisions  of  the  statute  1  Geo.  1,  c.  fi7,  but  the  in- 
fturmation  does  not  describe  the  offence  within  the  words  or 
meaning  of  that  act,  as  it  is  stated  n  the  information  that  the 
jrfaintiff  did  drivel  hire;  and  the  words  of  the  statute  are, 
that  no  person  shall  presume  to  ply  or  driveway*  hire ;  and 
there  is  nothing  in  die  information,  or  on  the  face  of  the 
conviction,  to  shew  that  there  had  been  a  driving/or  hire. 
If  the  words  *^  end  let,"  at  the  commencement  of  the  con- 
viction, wer^  struck  out,  it  would  make  it  conformable  to 
the  information,  and  it  would  stand  as  a  driving  to  hire, 
which  woold  be  altogether  unintelligible.  The  letting  to 
hire  in  the  statute  1  Geo*  1 ,  applies  only  to  mourning 
poaches,  and  there  is  no  allegation  that  the  plaintiff  drove 
a  coach ybr  hire.  If  a  person  were  to  drive  his  own  coach, 
which  is  now  frequently  done,  he  must  drive  it  for  hire, 
in  order  to  be  brought  within  the  terms  and  operation  of 
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|8S4^  the  statate.  The  statute  55  Oeo.  3,  does  not  appear  to 
me  to  be  at  all  applicable  to  the  question^  as  no  reference 
is  there  made  to  the  former  statutes  of  Anne  and  George 
the  1st;  on  neither  of  which  can  the  conviction  be  sup- 
ported ;  and  whether  these  latter  statutes  be  taken  toge- 
ther or  separately,  I  am  clearly  of  opinion  that  the  convic- 
tion is  bad;  and  as  there  is  no  legal  decision  on  the  sub- 
ject, the  plaintiff  is  entitled  to  judgment. 

Mr.  Justice  Park. — ^I  am  of  the  same  opinion.  It  m 
impossible  to  decide  this  question  on  the  merits,  as  we 
must  be  confined  to  the  terms  of  the  conviction  alone,  and 
it  is  dear,  according  to  the  late  decision  of  this  Court  in 
the  case  otBritiain  v.  Kinnaird{a)f  that  where  a  Justice 
of  the  Peace  has  jurisdiction,  his  conviction  is  conclusive 
evidence  of  the  fiusts  stated  in  it,  provided  no  defects  ap- 
pear upon  the  face  of  it.  Here,  it  has  been  contended 
for  the  defendants,  that  this  conviction  was  well  founded, 
and  may  be  supported  on  the  statute  9  Anne,  but  that  sta- 
tute only  applies  to  hackney  coaches,  or  hackney  coach 
horses ;  and  here,  the  conviction  has  dropped  the  word  haei' 
nefff  and  merely  charged  the  plaintiff  with  having  driven 
and  let  to  hire,  a  certain  coach  and  two  coach  horses, 
firom  St.  PauTs  Church  Yard  to  PiccadiUif.  This  is  a 
penal  statute,  and  must  be  construed  strictly,  and  in  order 
to  bring  a  party  within  it,  the  bffence  with  which  he  is 
charged  must  be  laid  within  the  letter  and  spirit  of  the 
act*  Still,  however,  it  has  been  saidv  that  the  plaintiff  has 
been  guilty  of  an  offence  under  the  statute  1  Oeo.  1,  c  57, 
s.  S,  by  which  it  is  enacted,  that  no  person  shall  presume 
to  stand,  ply,  or  drive^br  hire,  wUh  any  coach  whatsoever, 
&c*  and  here  the  plaintiff  is  charged  in  the  conviction,  with 
having  driven  and  let  to  hire.  But  in  the  informatiim, 
the  words  ''  and  let,"  are  omitted,  and  he  is  there  tnerdy 

(a)  4  B.  Moore,  60. 
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Stated  as  having  "  driven  to  liire,"  Now  tlie  only  words  vi^i, 
in  the  statute  to  which  a  driving  and  letting  to  hire  can 
apply,  are  a  letting  to  hire  a  mourning  coach,  or  coach 
horses  to  wait  or  attend  on  a  funeral^  within  certain 
limits  therein  expressed.  There  is  a  manifest  distinction 
between  a  letting  to  hire  and  a  letting  /or  hire ;  and  as  in 
the  information,  the  plaintiff  is  only  charged  with  having 
driven  to  hire,  instead  of  alleging,  according  to  the  words 
of  the  statute,  that  he  drove  /or  hire  with  a  coach,  I  am 
clearly  of  opinion,  that  the  conviction  is  bad  upon  the 
fuse  of  it,  that  the  distress  in  question  was  made  without 
hgtl  authority,  and,'  consequently,  that  the  plaintiff  is 
entided<  to  recover. 

Mr.  Justice  Burrough. — It  is  perfectly  clear  that  this 
conviction  cannot  be  supported  by  dther  of  the  statutes 
to  which  we  have  been  referred;  and  the  information,  on 
which  it  is  fonnded,  appears  to  me  to  be  altogether  insuf- 
ficient to  warrant  the  defendants  to  convict.  The  plain- 
tiff is  therefore  entitled  to  recover. 

% 

Postea  to  the  plaindfil 


Goe 


Evans  v.  Sweet.  v***?^* 

JI1.R.  Serjeant  CV-om ,  on  a  former  day  in  this  Term,  ob-  ^^^  ^  ^^, 
tained  a  rule,  calling  on  the  defendant  to  shew  cause,  why  ^brought  a 

-  ,  '  writ  of  error  on 

the  wnt  of  testatttm  fieri /acku  sued  out  in  this  cause  a  judgment  of 
and  levied  on  the  goods  of  the  plaintiff,  should  not  be  set  ^0*!!^  nAued 
aside  for  irregularity,  vrith  costs.  He  founded  his  motion  S^J^'^'^y 
on  an  affidavit  of  the  plaintiff's  attorney,  which  stated,  ^  defendant, 
that  previously  to  signing  final  judgment  in  this  cause,  a  the  aSowanoe 
writ  of  error  for  reversmg  such  judgm^it,  had  been  lodg-  uJuI^''th!^w^ 

tiffor  hit  coun- 
sel pointed 

out  fome  leal  or  ipccillc  error.    An  affidavit  by  the  pUintiff'a  attorney,  iUting  that  he  waa  adviied 

that  there  was  real  error,  ia  not  luffldent. 
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1884>^  ed  with  and  aHowed  by  (he  clerk  of  the  errors;  and  thai  a 
copy  of  the  allowance  was,  immediately  after  the  signing 
of  the  judgment  and  taxing  the  defendant's  costs  tfaereony 
and  before  quitting  the  Prothonotary*s  office  on  that  OC" 
casion,  served  personally  oil  the  defendant's  attorney, 
who  made  no  objection  thereto.  That  notwithstanding 
such  allowance  and  sendee,  and  without  any  nde  or  ordct 
of  this  Court  for  leave  to  take  out  execution  on  the  judg* 
ment,  a  writ  of  testatum  Jieri/aeias  was  issued  by  the  de* 
fiMidant*s  attorney,  and  deUvered  to  the  Sheriff  of  MkUle^ 
tex,  to  levy  on  tiie  plaintiff's  goods  for  the  amount  of  the 
defendant's  costs  taxed  on  the  judgment;  and  that  by  vir- 
tue of  such  writ,  the  sheriff  took  possession,  and  continued 
in  such  possession  several  weeks. — ^The  plaintiff's  attor- 
ney also  swore,  that  the  writ  of  error  was  brought,  in  or- 
der to  obtain  a  final  decision  upon  a  very  important  and 
disputed  point  appearing  on  the  face  of  the  record  of  the 
judgment,  and  that  he  was  advised  that  there  was  real  er- 
ror in  the  judgment,  and  such  as  he  believed  to  be  suffi- 
cient to  reverse  the  same. 

Under  these  circumstances,  the  learned  Serjeant  sub- 
mitted, that  this  execution  was  irregular,  and  he  relied  on 
the  case  of  Levett  v.  Perry  (a),  where  the  Court  said,  that 
"  the  practice  not  to  stay  proceedings  pending  a  writ  of  er- 
ror must  be  confined  to  those  cases  where  the  party  himself, 
his  attorney,  or  bail,  declare  that  the  writ  of  error  is  brought 
only  for  delay."  Here,  however,  thephdntiff's  attorney  has 
expressly  sworn,  that  he  believes  there  is  real  error  in  tiie 
judgment,  and  sufficient  to  reverse  the  same,  notwithstand- 
ing which,  the  defendant  has  thought  fit  to  sue  out  the 
execution. 

Mr.  Serjeant  PeB,  and  Mr.  Serjeant  JViUe,  now  shew- 
ed cause,  on  an  affidavit  of  the  defendant's  attorney,  which 

(a)  5  Term  Rep.  669. 
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steled,  liiat  ai  the  last  Sildtigs  at  Nisi  Prims  in  the  laat      J^ 
Emsier  Term,  this  cause,  in  which  the  defendant  had  plead- 
ed the  general  issue,  as  well  as  several  special  pleas,  came 
cm  for  trial,  when  the  plaintiff  was  nonsuited;  that  after- 
WMds,  and  in  the  same  Tenh^  the  defendant's  attcnney  was 
served  with  a  role  to  shew  cause  why  the  nonsuit  should  not 
beset  aside,  and  anew  trial  had;  and  that  in  Triniiy  Term 
lait,  the  rule  was  discharged,  and  final  judgment  entered 
op  (a).    That  after  the  taxation  of  the  defendant's  costs, 
the  copy  of  a  rule  for  the  allowance  of  a  writ  of  error  was 
served  on  the  defendant's  attorney,  and  that  being  advised, 
that  sudi  writ,  after  a  nonsuit,  was  not  a  supersedeas  of  en- 
ecntion,  he,  by  <he  advice  of  counsel,  caused  the  writ  o^tes- 
Utimm  fieri  faeias  to  be  issued  against  the  plaintiff's  goods ; 
asid  that  during  the  time  the  sheriff  was  in  possession  tm- 
der  the  exeeuticm,  a  commission  of  bankruptcy  was  issued 
against  the  plaintiff,  under  which  he  was  found  and  de- 
clared a  bankrupt.     For  the  defendant,  it  was  submitted, 
that  the  question  was  of  considerable  importance,  r  jjv.  in 
what  case  a  writ  of  error  can  be  sued  out  on  a  judgment  of 
nonsuit ;  and  there  are  conflicting  dedsions  on  the  point.  Al- 
Aough,  in  Leveii  ▼•  Perry,  the  Court  of  Kin^s  Beneh  is 
reported  to  have  said,  that  the  practice  not  to  stay  proceed- 
ings pending  a  writ  of  error  must  be  confined  to  cases  where 
liieparty  himself,  or  his  attorney,  declares  that  it  was  brought 
only  for  delay;  yet  that  can  only  apply  to  cases  where  a  writ 
of  error  has  been  sued  out  after  verdict,  in  an  ordinary  case, 
or  at  the  instance  of  a  defendant;  but  error  on  a  judgment 
of  nonsuit,  must  generally,  if  not  always,  be  considered  as 
bitmght  for  delay.    The  case  of  Kempland  v.  Macau- 
ky  (b)  is  precisely  in  point,  and  the  Court  there  refttsed 
to  set  aside  a  defendant's  execution  for  the  costs  of  a  non- 
suit sued  out  after  notice  of  allowance  of  a  writ  of  error, 
on  the  ground  that  it  could  only  be  brought  for  delay; 

(a)  See  snie,  pp.  566—^63.  (h)  4  Term  Rep.  43^. 


61S 
1824. 


OASES  IN  mCHABLHAS  TBRH, 

and  the  case  of  Box  v.  Bennett  (a)  was  there  retted  oo^ 
where  this  Court  decided  the  same  point,  and  on  the  same 
ground,  vix.  that  the  writ  of  error  in  such  a  case  must 
evidently  be  brought  for  the  purpose  of  deky  and  yexa^ 
tion.  Besides,  in  Kempland  v.  Macauletft  Lord  Kenjfon 
said,  that  **  in  general  the  rule  is,  that  a  writ  of  error  al- 
lowed and  served,  operates  as  a  supersedeas  to  an  execu- 
tion, and  the  Court  will  stay  the  proceedings  of  course; 
but  that  is  on  the  supposition  that  the  party  may  have 
some  error  to  complain  of  in  the  judgment,  which  it  is 
right  should  be  examined  into  before  execution  is  awarded ; 
and,  therefore,  if  it  appear  plainly  and  unequivocally  to 
the  Court,  that  the  writ  of  error  is  brought  merely  for  deby, 
that  reason  does  not  hold;**  and  Mr.  Justice  BuBer  said, 
"  the  rule  is,  that  if  it  be  apparent  to  the  Court  that  the  writ 
of  error  is  brought  merely  for  delay,  they  will  not  stay 
execution.  How  that  is  to  be  made  out  is  matter  of  evi- 
dence in  each  case.  In  general,  the  Court  require  it  to 
be  proved  by  an  acknowledgment  from  the  party  who  sues 
out  the  writ  of  error,  and  they  have  held,  that  the  beKef 
of  the  other  party,  that  it  is  brought  for  delay,  is  not  suffi- 
cient. But  here  it  is  apparent,  that  there  can  be  no  er- 
ror of  which  the  plaintiff  can  avail  himself;  for  if  the  re- 
cord were  manifestly  erroneous,  the  plaintiff  who  has  made 
default  by  suffering  a  nonsuit,  can  never  have  a  judgment 
afterwards  in  his  favour.**  It  does  not  appear  firom  the 
report  of  the  case  of  Lecett  v.  Perry ^  that  either  Lord 
Kenyan  or  Mr.  Justice  BuUer,  were  in  Court  at  the  time 
it  was  decided,  although  they  both  gave  decisive  of»nions> 
and  the  latter  assigned  his  reasons  for  so  doingin Kempland 
V.  Macauley.  The  case  of  Box  v.  Bennett  is  reported  by 
Mr.  Nolan  in  a  note  to  the  case  of  Newell  v.  Pidgeon  (6), 
in  which  it  is  stated,  that  ''  the  Court  at  first  questioned, 
whether  a  writ  of  error  could  be  brought  on  a  judgment  of 

(«)  1  H.  Bl.  432.  (»)  1  Str.  3d  edit,  by  Nolan,  235. 
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nonsuit.  On  the  next  day,  however^  after  consulting  with  -j?^ 
the  officers,  they  held  that  the  writ  would  lie,  hut  that  on 
the  affidarits  it  was  dear  that  it  ought  not  to  have  been 
brought  in  that  case;  they,  therefore,  discharged  the 
rule,  and  intimated,  that  they  would  never  interfere,  either 
to  stay  proceedings,  or  to  set  aside  an  execution,  because  a 
writ  of  error  was  depending  at  the  suit  of  the  plaintiff,  on 
a  judgment  of  nonsuit,  unless  he  could  shew  that  he  had 
brought  the  writ  of  error  for  some  error  that  could  be 
pointed  out  and  relied  upon  by  his  counsel.**  That  is 
founded  on  a  rule  of  this  Court  made  in  the  reign  of  EU' 
xabeth  (a),  and  by  which  it  was  ordered  by  the  Justices  of 
this  Court,  for  the  avoiding  of  delays  of  execution^  "  that 
the  clerk  of  the  treasury  for  the  time  being,  should  not 
make  any  supersedeoi  upon  any  writ  of  error,  to  reverse 
or  affirm  any  judgment  given  in  this  Court  upon  any  ver- 
dict, demurrer  in  law,  or  confession,  until  some  manifest  or 
pregnant  error  therein  be  notified  by  the  party  or  some 
of  his  counsel  that  sueth  the  writ  of  error,  unto  the  Jus- 
tices of  the  Bench,  or  to  one  of  them  at  least/*  Here, 
however,  the  plaintiff's  attorney  only  swore,  that  tiie  writ 
of  error  was  brought,  in  order  to  obtain  a  final  decision 
upon  a  very  important  and  disputed  point,  and  although 
that  might  be  true,  it  was  not  sufficient  to  call  on  the 
Court  to  decide  it:  and  as  it  appears  that  tiie  plaintiff  has 
become  bankrupt  since  the  execution^  it  was,  at  all  events, 
incumbent  on  him  or  his  counsel  to  point  out  the  particu- 
lar error  apparent  on  the  record. 

Mr.  Serjeant  Cross  in  support  of  the  rule,  submitted, 
that  it  was  quite  clear  that  a  writ  of  error  might  be  sued 
out  on  a  judgment  of  nonsuit.  In  JBocoit'^  Abridgment  {b) 
it  is  said^  that  '*  if  the  plaintiff  be  nonsuit  at  Nisi 

(a)  Easter,  23  EIiz.  and  see  Role  Mich.  6  &  7  EUz.  Di?.  5. 

(6)  Tit.  Error,  A.  2. 
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upon  whidi  costs  are  taxed  by  the  Bsme  Jury*  by  the 
tatCB  28  Hen.  S,  c.  15.  4  Joe.  I,  c.  S,  and  judgment  pten 
SwMT.  ^  them  againrt  the  pbdntiff,  he  may  have  a  writ  of  eriw 
upon  thk  judgment;"  and  the  same  doctrine  was  kid  down 
m  jRoUe's  AbridgmetU  (a),  and  which  was  recognisDed  as  an 
authority  mNeweUt.  Pidgeon,  and  waa  not  denied  in  Bo» 
T.  BemmUf  where  the  Court  aaid  (6),  **  that  though  er- 
ror might  be  brought  on  a  judgment  of  ncmsuitj  it  did  not 
ftHow  that  the  execution  ought  to  be  set  aside."*  So,  in 
Batons  Abridgment  (c)  it  is  said,  a  man  may  assign  er- 
rors in  law  or  fact,  upon  a  judgment  given  against  him  by 
defiuilt,  and  19  Ass.  8,  and  1  Rollers  Abridgment,  675,  aie 
referred  to  in  support  of  that  position.  In  Kempkmd  ▼. 
Macanley,  it  was  not  objected  that  a  writ  of  error  would 
not  lie  on  a  judgment  of  ncmsuit;  and  in  the  subsequent 
ease  ofLevett  v.  Perry,  where  that  case  waa  dted  and  re- 
Ued  on  by  counsel,  the  Court  expressly  said,  that  the  cases 
where  proceedings  could  not  be  stayed  pending  a  writ  of 
error,  must  be  confined  to  those  in  which  there  has  been  a  de- 
chiradon  by  the  party  or  his  attorney  that  it  was  brought  for 
delay;  and  as  that  is  the  last  decision  on  the  subject,  it  caat* 
not  be  presomed  that  it  was  hastily  passed  orer,  or  without 
dueeoasideration;  and  the  principle  tliere  laid  down  is  per- 
fectly plain  and  intelligible^  and  ought  not  to  be  departed 
feoD,  as  a  writ  of  error  is  obtainable  as  a  writ  of  right ;  and 
ii  is  dear,  that  an  &nor  in  &ct  is  a  good  ground  to  sup- 
p(MPt  such  writ,  and  which  could  not  appear  on  the  &ce  of 
the  record;  and  even  if  it  did,  no  case  has  been  dted  to 
shew,  that  the  party  suing  out  the  writ  is  bound  to  point 
out  the  nature  of  it  at  the  time  the  allowance  is  served, 
or  afterwards  satisfy  the  Court  that  diere  is  real  error. 

Lord  Chief  Justice  Best. — A  writ  of  error  in  a  dvil 
cause,  is  a  writ  of  right,  and  obtained  by  purchase,  and 

(tf)Vol.I.744,tit.En-on(F)l.   (5)  1H.B1.432.  /c)rit.EiTor.(A)2.ii- 
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the  Court  into  which  it  .i«  brought,  eannot,  in  gene-  .  IftH^ 
ral,  order  exeeution  to  be  sued  out  in  the  original  smt, 
after  such  writ  has  been  aflowed  by  the  proper  officer* 
It  has  been  proved,^  from  the  Year  Books  to  the  pre* 
sent  time,  to  be  a  writ  founded  on  common  sense,  and  the 
Court  is  not  to  judge  whether  it  ought  to  be  allowed  or  not. 
For  a  long  period  of  time,  it  operated  as  a  supersedeas 
of  execution,  from  the  time  of  its  allowance,  or  notice  of  its 
having  been  sued  out;  but  it  has  been  since  laid  down  in 
a  series  of  cases,  too  long  established  to  be  doubted,  that 
where  the  writ  is  manifestly  sued  out  for  the  mere  pur- 
pose of  delay,  it  is  not  a  supersedeas,  and  in  such  a 
case,  the  Court  will  not  interfere  to  prevent  execution; 
and  that  whether  it  were  brought  for  delay  or  not,  might 
be  ascertained  by  the  declaration  of  the  party  or  his  attor- 
ney. So,  it  has  been  long  since  decided,  that  a  writ  of 
error  may  be  brought  on  a  judgment  of  nonsuit,  as  in  the 
case  of  an  irregularity  in  entering  up  the  judgment.  But 
in  general,  it  must  be  presumed,  that  there  is  no  substantial 
ground  of  error  in  such  a  case,  as  tibe  plaintiff,  by  allowing 
himself  to  be  nonsuited,  is  out  of  Court,  and  thereby  waives 
any  right  he  might  have,  to  take  an  objection  to  the  orig- 
inal record,  although  the  defendant  might  have  pleaded 
a  false  or  improper  plea,  or  which  did  not  contain  a  suf- 
ficient answer  to  the  action;  but  that  cannot  apply  to  the 
present  case,  where  the  general  issue  was  pleaded.  Where, 
however,  there  is  a  total  want  of  probability  of  error,  Qie 
Court,  although  they  will  not  in  general  put  the  party  to 
point  out  the  specific  error;  yet,  before  they  wiQ  stay  exe- 
cution, they  may  call  on  him  to  state  in  what  such  error 
is  supposed  to  consist;  and  in  this  case,  we  are  not  satis- 
fied with  the  mere  affidavit  of  the  plaintiff's  attorney, 
that  he  believes  there  is  real  error,  for  it  was  incumbent 
on  him  to  instruct  his  counsel  what  the  error  reaUy  was; 
and  this  requisition  is  conformable  to  the  rule  of  the  28d 
of  EUm.  by  which  this  Court  would  not  allow  a  writ  of 
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error  to  operate  as  a  supersedeas  of  execution,  antil  tome 
manifest  error  was  shewn  them,  either  by  the  party  suing 
it  out,  or  his  counsel.  The  plaintiff's  attorney  should,  aft 
all  events,  have  instructed  counsel  what  the  error  was. 
Three  cases  have  been  pressed  on  us,  as  containing  conflict* 
ing  decisions,  and  they  unquestionably  do  so;  but  when 
the  decision  of  this  Court  was  cited  as  an  authority  in  die 
Court  otKing^s  Bench  in  the  time  of  Lord^JiumyoM,  he 
used  to  say,  that  he  should  go  by  hb  own  watch;  so  here, 
we  shall  rather  be  influenced  by  the  decision  in  Box  v. 
Betmeti,  than  that  of  LeveH  v.  Perry;  and  more  particu- 
larly so,  as  the  practice  of  each  Court  differs  in  many  ma* 
teiial  respects.  Besides,  the  ground  as  to  the  deciuon 
in  Box  v.  Bennetts  as  stated  by  Mr.  Nolan  in  his  note  to 
Newell  V.  PUfgeon,  seems  to  be  well  founded ;  and,  there- 
fore, we  expect  to  have  the  cause  of  error  explained  to  us, 
and  if  not,  it  raises  a  fair  inference  that  the  writ  was  sued 
out  for  the  mere  purpose  of  delay.  In  KempUmd  v.  AToc- 
auley,  the  Court  otKing^s  Bench  appear  to  have  acted 
on  that  ground ;  and  the  question  was  not  only  there  fully 
considered  by  Lord  Kenyon  and  Mr.  Justice  BuUer,  but 
the  latter  appears  to  me  to  have  given  the  most  satisfiMS- 
tory  reasons  for  coming  to  the  conclusion  he  did,  and  the 
decision  in  that  case  is  conformable  to  Box  v.  Benrndt^ 
Although,  in  a  case  of  a  verdict  against  a  defendant,  who  af- 
terwards sues  out  a  writ  of  error,  he  is  not  obliged  to  spe- 
cify the  ground  of  error;  yet,  in  this  excepted  case,  a  plain* 
tiff,  who  has  been  nonsuited,  is  bound  to  do  so,  on  the 
ground  that  such  writ  must  be  sued  out  for  the  purpose 
of  delay ;  for  even  if  the  record  were  manifestly  erroneous, 
a  plaintiff,  who  has  made  default  by  sufiering  a  nonsuit, 
cannot  afterwards  have  a  judgment  in  his  favour.  As  to 
the  case  of  Levett  v.  Perry,  it  is  unquestionably  an  au- 
thority the  other  way ;  but  it  does  not  appear  from  the 
report  of  that  case,  that  Lord  A^ym  was  in  Court,  or 
that  he  assented  to  the  doctrine  there  laid  down;  nor  did 
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the  Court  assign  any  reasons  for  so  dokig.  It  is  singulari  w^ 
that  his  Lordship  should  not  have  noticed  his  own  deci- 
sion in  Kempland  v.  Mcusaulefft  which  was  not  three  years 
before ;  it  is,  therefore,  Cdr  to  presume,  that  he  was  ab- 
sent, and  that  the  question  in  Leveit  v.  Perry  was  passed 
over  in  haste,  or  without  much  attention  by  the  Court,  as 
it  appears  to  have  come  on  at  nearly  the  conclusion  of  the 
Term.  The>balance  of  authority,  however,  is  against  that 
decision,  and  as  this  case  is  an  exception  to  the  general 
rule,  and  as  it  is  not  probable  that  there  is  any  real  or 
substantial  ground  of  error  in  the  judgment,  and  as  the 
defendant  pleaded  the  general  issue,  I  am  of  opinion  that 
we  ought  not  to  interfere  to  set  aside  or  prevent  the  exe- 
cution. 

Mr.  Justice  Park. — It  has  long  been  an  established 
rule,  both  in  this  Court  and  that  of  the  Kmg^t  Bench, 
that  in  cases. where  execution  is  allowed  to  issue,  notwith- 
standing  a  writ  of  error  has  been  sued  out,  there  must  be 
satis&ctory  evidence  that  such  writ  was  brought  for  de- 
lay, but  as  a  writ  of  error  on  a  judgment  of  nonsuit  leaves 
no  colour  for  denying  the  imputation  of  delay,  the  CourCs 
have  considered  it  to  be  necessary,  that  on  a  rule  for  set- 
ting aside  an  execution  issued  after  such  writ  has  been  al- 
lowed, the  party  suing  it  out  must  either  make  an  affidavit 
of  some  specific  errors  or  point  it  out  to  his  counsel,  that 
he  might  notify  it  to  the  Court.  If  this  be  so,  the  mere 
affidavit  of  the  plaintifTs  attorney,  that  he  was  advised 
that  there  was  real  error  in  the  judgment,  is  not  sufficient, 
as  he  m^ht  have  been  ill  advised,  he  having  just  before 
sworn,  that  the  writ  was  brought  to  obtiun  a  final  decision 
upon  an  important  and  disputed  point. 

Mr.  Justice  Burrouoh. — In  a  case  of  judgment  of  non- 
suit, the  plaintiff  must  generally  be  considered  as  out  of 
Court,  except  for  the  purpose  of  afterwards  applying  far 


618  CASJBS  IN  MIGHAJSLMAS  TS&My 

^5^  leave  to  set  il  aside,  a&d  that  a  new  trial  may  be  granted; 
and,  formerly  I  tliis  could  not  have  been  donei  as,  if  a  plain- 
tiff deserted  his  cause  at  Nisi  Prius^  he  was  considered 
as  wholly  out  of  Court,  and  could  never  appear  again. 
This  case  came  before  me  at  Chamb^Si  and  after  I  bad 
lookedatthe  caaes  of  J3o»  v.  Betmeii,  and  Kempkmd  t» 
Maemathgf  and  the  reasons  there  stated ;  I  thought  it  was 
impossible,  that  there  could  be  any  real  ground  of  orror, 
and  accordingly  ordered  the  plafaitiff,  if  he  thought  proper^ 
ta  apply  to  the  Court. 

Mr.  Justice  Oasbles. — It  does  not  appear  when  the 
praotioe  of  refusing  to  set  aside  or  stay  an  execution,  is- 
sued after  the  allowance  of  a  writ  of  error,  was  originflUy 
introduced,  but  it  is  now  too  late  to  alter  or  put  a  stop  to 
it;  the  rule,  however,  is  confined  to  cases  where  the 
writ  of  error  is  evidently  brought  for  delay,  according  to 
the  opinion  of  Lord  Kenyan  in  Kempkmd  v.  Macauk^^ 
and  his  Lordship  there  recognised  and  adopted  the  case 
of  Box  V.  Bemieii,  as  being  precisely  in  point;  and  yet 
in  LevM  v.  Perry ^  where  both  these  decisions  were 
again  brought  before  the  Court,  they  appear,  without  any 
discussion,  to  have  stated,  that  the  practice  not  to  stay 
proceedings  pending  a  writ  of  error,  must  be  confined 
to  those  cases  where  the  party  himself,  or  his  attorney, 
dedaie  that  it  is  brought  only  for  dclay^  but  they  as- 
signed no  reason  for  coming  to  that  conclusion.  Mr. 
Justice  BuUer,  in  Kempland  v.  Maeatdey,  said,  that 
the  rule  is,  that  if  it  be  apparent  to  the  Court  that  a 
writ  of  error  is  brought  merely  for  delay,  they  will  not 
stay  execution ;  but  how  that  was  to  be  made  out  was  mat- 
ter of  evidence  in  each  case.  In  MaHemum  v.  Ctr§mi  (0), 
the  Court  refused  to  stay  proceedings  pending  a  writ  of 
errer,  where  the  defendant's  attorney  used  ex|M«ssions 

(c)  5  Term  Rep.  7 14. 
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equivalent  to  a  declaration  that  it  was  brought  for  de-       7^^ 
lay.    This,  however,  it  must  be  observed,  is  a  case  where 
the  plaintiff  has  been  nonsuited,  and  the  writ  of  error 
thereiMD,  must^  at  all  events,  be  apparently  sued  out  lor 
delay;  if  not,  the  party,  or  his  counsel,  should  point  oul 
to  the  Court  in  what  the  err<Nr  consists ;  and  even  tliat 
muat  be  considered  as  a  matter  of  indulgence,  as  both  the 
Courts  have  heUj  that,  in  such  a  case,  tiiere  could  be  no 
real  error  of  which  the  plaintiff  could  avail  himself:  and 
in  the  late  case  of  Mee  v.  Hopkins  (a)^  where  the  plaintiff 
having  been  nonsuited,  brought  a  wztt  of  error,  which  the 
defendant  treated  as  a  nullity,  and  levied  execution  for  faii 
costs,  and  a  rule  was  obtained  for  setting  it  aside;  the 
Court,  after  cause  shewn,  said,  that  "  the  writ  of  error  was 
no  st^ersedeas^  unless  there  was  reason  to  believe  that 
there  was  real  error,  and  if  the  party  bringing  the  writ  of 
error  would  not  pledge  his  conscience  to  the  iact  that 
there  was  error,  the  Court  would  not  infer  it.**    I  sincerely 
lament  that  a  difference  of  practice  prevails  in  so  many  in- 
stances between  this  Court  and  that  of  the  Kin^s  Beneh^ 
and  trust  that  it  may  shortly  be  made  conformable.     At 
all  events,  as  the  question  in  this  case  ariset  on  the  prac<» 
tice  of  this  Court,  we  must  certainly  adhere  to  the  decision 
in  Box  V*  Bennett.    This  rule  must  consequently  be 

Discharged^ 

(a)  2  Dowl.  &  Ryl.  208. 
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Nov.  18Ia!  Garland  r.  Jekyll  and  Another. 

Where  two      JUr.  Serjeant  Taddy,  on  a  former  day  in  this  Term,  ob- 

qnettioiiB  were  ^  i  .   «  r> 

•ttbmitted  lor  tained  a  rule  nisi,  that  it  might  be  referred  back  to  the 

the  Court  on  a  Prothouotary  to  review  his  taxation  in  this  cause,  and  al- 

qp^cHe,and  Iq^  the  plaintiff  the  costs  of  the  special  case;  by  which 

one  of  them  wu  two  questions  were  originally  submitted  for  the  opinion  of 

content  t—  the  Court :  ^rst,  whether  the  plaintiff,  as  lord  of  the  manor^ 

S^ntir^^  was,  upon  the  death  of  Sir  Thomas  Charles  Btmbmry, 

come  prepared  entitled  to  more  than  two  heriots;  and  if  to  more  than 

to  eigne  it,  wai 

entitled  to  the  two,  to  how  many,  in  respect  of  the  several  copyhold 

dai  caae,  ai-^*  premises  whereof  Sir  T.  C.  Bunbury  so  died  seised,  not 

faadMt**  *ed  ^^c^^l^^g  fourteen  in  the  whole ;  and  secondly ,  to  which 

ed  onthe  point  horses  out  of  those  sold,  the  phdntiff,  at  the  time  of  such 

wUch  WIfl  AT- 

gned.  sale,  was  entitled  as  heriots  in  respect  of  the  said  copy- 

hold estates?  After  the  argument,  the  latter  question  was 
withdrawn  at  the  suggestion  of  the  Court,  and  by  the  con- 
sent of  counsel  on  both  sides  (a) ;  and  the  first  having  been 
determined  in  favour  of  the  defendants,  as  the  Court  held 
that  the  plaintiff  was  not  entitled  to  more  than  two  heri- 
ots, which  the  defendants  admitted  to  be  due,  the  Pro- 
thonotary  refused  to  allow  the  plaintiff  the  costs  of  the 
special  case,  although  he  had  obtained  a  verdict  for  a  cer- 
tain sum;  and  judgment  was  ordered  to  be  entered  up  for 
him  accordingly.  Under  these  circumstances,  the  learned 
Serjeant  insisted,  that  though  no  point  had  been  raised 
on  the  second  question,  still,  that  the  plaintiff  was  entitled 
to  the  ordinary  costs  of  the  special  case,  notwithstanding 
the  defendants  had  admitted,  in  the  first  instance,  that  two 
heriots  were  due,  and  to  which  only  the  plaintiff  was  even- 
tually held  to  be  entitled. 

Mr.  Serjeant  Vaughan  and  Mr.  Serjeant  Sosanquet 

(a)  See  ante,  p.  521. 
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now  shewed  cause,  and  submitted,  that  as  the  only  ques-       .J^^^. 
tion  between  the  parties  before  the  Prothoiiotary  was,      garland 
whelher  the  plaintiff  was  entitled  to  more  than  two  heri-       je&yll. 
ots,  and  which  the  defendants  had  been  always  ready  to 
pay ; — and  as  he  had  recovered  two  only  by  the  judgment  of 
the  Court,  the  defendants  must  be  considered  as  having 
succeeded  in  Ihe  result;  and  if  so,  the  plaintiff  could  not 
be  entitled  to  the  costs  attending  the  special  case. 

[Mr.  Prothonotary  Hudson  observed,  that  when  the 
parties  attended  before  him,  the  second  question  formed 
no  part  of  the  case;  and  as  the  first  only  raised  the  point, 
whether  the  plaintiff  was  entitled  to  more  than  two  he- 
riots,  and  the  Court  had  decided  that  he  was  not,  he 
thought  that  he  ought  not  to  be  allowed  his  costs,  and  ac- 
cordingly directed,  that  each  party  should  bear  his  own.] 

That  direction  was  founded  on  principle  as  well  as 
authority,  for  in  SpUta  v.  Woodman  (a),  on  discussing 
a  rule  nisi  for  a  nonsuit,  after  verdict  for  a  total  loss 
on  a  policy,  the  Court  determined,  that  the  verdict  was 
wrong,  but  that  the  plaintiff  was  entitled  to  a  return  of 
premium;  it  was  held,  that  neither  party  could  claim  the 
costs  of  the  rule,  and  that  the  plaintiff  could  not  be  en- 
titled to  any  costs  except  those  on  the  count  for  money 
had  and  received,  and  of  such  parts  of  the  brief  and  evi- 
dence as  applied  thereto ;  and  Mr.  Justice  Heaih  there 
said,  "  in  pari  condUione,  neither  party  must  pay  costs;" 
and  Mr.  Justice  Lawrence  observed,  that  *'  the  plaintiff 
did  not  confine  his  resistance  to  the  rule,  to  a  mere  asser- 
tion ofhis  claim  to  recover  the  premium : — ^he  was  squabbling 
for  more."  So  here,  the  plaintiff  insisted  that  he  was  en« 
titled  to  fourteen  heriots,  but  he  recovered  two  only ;  and 
although  it  might  have  been  contended,  that  he  was  entitled 
to  the  best  of  the  horses  seized  for  such  heriots,  the  Court 
adjudged  that  a  verdict  should  be  entered  for  the  value 

(a)  3  Taunt.  406. 

VOL.  IX.  S  S 
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]^^  of  the  two  first,  in  the  order  in  whidi  thi^  were  sold,  and 
not  for  the  best.  The  defendants  must,  therefore,  be 
considered  as  haying  succeeded  in  the  result:  and  as  the 
second  question  was  withdrawn  without  argument,  by 
mutual  consent,  it  must  be  taken  as  if  it  never  formed  any 
part  of  the  caae;  andtf  so,  it  is  quite  clear  that  the  Pro- 
diODOtary  has  exercised  a  sound  discretion. 

Mr,  Serjeant  Petf  and  Mr.  Seijeant  Tikbfy  in  support 
of  the  rule,  submitted,  that  if  the  case  had  originally  con- 
tained one  question  only,  it  might  ha?e  been  different, 
but  that  when  it  was  set  down  for  argument,  two  points 
were  raised  for  the  consideration  of  the  Court,  and  each 
embraced  a  separate  subject  of  discussion.  The  plain- 
tiff was  oMiged  to  come  prepared  for  bothi  and  it  is  im- 
possible to  say  how  the  Court  would  have  decided  on  the 
question  which  was  withdrawn.  No  fiu^ts  were  stated  in 
the  case,  to  shew  that  the  defendants  had  ever  offered  to 
pay  the  plaintiff  two  heriots,  or  to  give  any  two  horses  or 
other  beasts  for  them^  and  as  the  .first  question  related  to 
the  rights  of  the  parties,  and  the  phuntiff  had  succeed- 
ed in  having  been  deemed  entitled  to  two  heriots,  he  was 
also  entitled  to  the  costs  of  the  case;  and  more  particu- 
hurly  so,  as  the  second  question  was,  as  to  which  of  the 
horses,  out  of  the  number  claimed  by  the  plaintiff,  should 
be  selected  *as  the  heriots  due  to  him.  The  case  must 
now  be  looked  at  as  when  it  was  set  down  for  argument, 
and  the  plaintiff  might  have  been  entitled  to  no  heriot; 
as,  in  point  of  fact,  there  had  been  no  legal  seizure;  but  as 
the  Court  adjudged  him  to  be  entitled  to  two,  he  must  be 
considered  as  having  so  far  succeeded,  as  to  be  entitled  to 
the  costs  of  the  special  case. 

liOrd  Chief  Justice  Best. — The  Prothonotary  has  re- 
ported to  us,  that  when  the  parties  came  before  him,  the 
only  question  stated  was,  whether  the  plaintiff  was  enti- 
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tied  to  more  than  two  heriots.    On  that  view  of  the  casei 
and  according  to  the  decision  of  this  Court  in  SpUia  y. 
WooAnoHf  I  should  have  thought  that  the  plaintiff  would 
not  be  entitled  to  (he  coats  of  the  special  case ;  but  it  ap- 
pears that  the  parties  originally  came  prepared  to  argue  ano- 
ther question,  and  which  was  intended  to  have  been  decided 
by  the  Court,  and  whereon  they  would  have  pronounced 
judgment,  had  it  not  been  withdrawn  by  the  consent  of 
counsel,  vix.  which  of  the  horses,  out  of  the  number 
claimed,  Ae  plaintiff  was  entitled  to  select  and  take 
as  heriots?  Who  would  have  succeeded  on  that  question, 
it  is  impossible  fer  us  to  say.    Perhaps  tibe  plaintiff  might 
have  been  found  to  be  entitied  to  the  two  best,  or  the  two 
worst,  or  perhaps  to  none.    It  therefore  does  not  appear, 
whedier  the  plaintiff  has  obtained  any  advantage  by  the 
second  question  having  been  withdrawn.     It  is  highly 
inconvenient  to  discuss  minor  questions  as  to  costs,  or 
bring   them  before  the  Court,  as  it  must  be  inferred 
that  justice  has  been  done  by  the  Prothonotary,  who 
had  all  the  facts  before  him.     Still,  however,  if  there 
were  any  authority  on  the  subject,  I  should  be  bound 
by  it : — ^but  the  case  of  SpiHa  v.    Woodman  is  distin- 
guishable ;    and  although  the  reasoning  of  Mr.  Justice 
Htaih  appears  to  be  applicable,  yet  the  costs  of  a  se- 
parate motion  were  in  question.    There,  too,  there  was  a 
special  count  for  a  total  loss,  and  a  general  count  for  mo- 
ney had  and  received,  and  as  the  Court  held,  that  tiie 
plaintiff  was  only  entitled  to  recover  under  the  latter,  they 
were  enabled  to  divide  the  demand,  and  confine  the 
costs  to  the  count  on  which  the  plaintiff  succeeded; 
and  if  we  could  split  the  questions  raised  by  this  special 
case,  that  decision  mig^t  bear  on  it,  but  we  are  unable 
to  do  so,  as  we  have  come  to  no  decision  on  one  of 
them.    If  it  had  been  confined  to  one  only,  the  defend- 
ants ought  not,  under  the  circumstances,  to  have  been 
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jftM^  called  on  to  pay  costs ;  but  4s  we  cannot  say,  whether  the 
question  which  was  withdrawn,  might  have  been  dedded 
in  the  plaintiff's  favour  or  not,  I  think  he  is  entitled  to 
the  costs  of  the  case;  and,  consequently,  that  this  role 
must  be  made  absolute. 

Mr.  Justice  Park. — I  have  been  long  since  satisfied 
that  the  greatest  mischiefs  are  introduced  by  too  great  re- 
finement; and  if  applications  of  thb  description  were  fii- 
voured,  we  should  have  a  contest  about  costs  in  every  spe- 
cial case.  The  case  of  Spitta  v.  Woodman  appears  to  me 
to  have  no  application  to  the  present,  except  as  to  die 
reasoning  of  counsel  in  support  of  the  motion.  There, 
there  were  several  counts,  and  it  might  therefore  be  assi- 
milated to  the  common  case  where  the  plaintiff  obtains  a 
verdict  on  one  only,  or  where  several  matters  are  pleaded 
in  an  action  of  trespass,  when  the  costs  may  be  divided  and 
apportioned  accordingly.  But  we  cannot  divide  the  ques- 
tions on  a  special  case,  and  more  particularly  so,  when  it 
is  uncertain  whether  the  plaintiff  might  not  have  recover- 
ed on  the  one  which  was  withdrawn,  and  to  whidi  it  was 
not  necessary  that  our  attention  should  be  called. 

Mr.  Justice  Bvrrouoh. — If  it  were  stated  in  the  case,  that 
the  plaintiff  claimed  to  be  entitled  to  two  heriots  for  two  spe- 
cific tenements,  and  he  recovered  no  more,  the  judgment  of 
the  Court  would  have  been  in  favour  of  the  defendants,  but 
it  does  not  appear  that  a  seizure  of  an  heriot  was  made  for 
any  one  tenement ;  which  seems  to  me  to  have  been  neces- 
sary. But  the  case  was  drawn  up  for  the  benefit  of  both 
parties;  and  after  the  argument,  we  felt  a  difficulty  as  to 
which  of  the  horses  seized,  the  plaintiff  was  entitled  to 
take ;  and  it  was  then  agreed,  that  the  qu^tion  as  to  that 
point  should  be  withdrawn.  But  as  the  plaintiff  came 
prepared  to  argue  both  questions,  I  thmk  he  is  entitled  to 
his  costs. 
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Mr.  Justice  Gaselee. — As  I  had  not  the  advantage  of 
having  heard  this  case  argued,  it  b  unnecessary  for  me  to 
deliver  any  opinion. 

Rule  absolute. 


1834. 


Garland 

V, 

Jekyll. 


Cottle  v.  Langman. 


Nov.  Wh. 


JUr.  Serjeant  Adams,  on  a  former  day  in  this  Term,  ob-    ,?^52* ^I 
tained  a  rule,  calling  on  the  plaintiff  to  shew  cause,  why  the  defendant 
the  defendant  should  not  be  at  Uberty  to  enter  a  sugges-  fnd^fi^Jl^^and 
tion  on  the  roll  in  this  cause,  under  the  16th  section  of  the  ^^  pi^ded  a 

let-off  anonnt- 

statute  45  Geo.  3,  c.  67  (a),  intituled  **  An  Act  for  the  more  ing  to  ul,  but 
speedy  and  easy  recovery  of  small  debts,  in  the  city  of  njgh  the  pUin- 
Balh,  and  the  liberties  thereof."— He  founded  his  motion  ^^"^^  •fj  ■?• 

'  count  until  af- 

on  an  affidavit  of  the  defendant,  which  stated,  that  this  ter  the  cam- 
cause  was  tried  at  the  last  Assizes  for  the  county  of  Somer*  the  action,  and 
set,  when  a  verdict  was  found  for  the  plaintiff  by  consent  ^^S'jfJ^' 
of  the  defendant  for  6/.  9*.,  as  the  balance  of  the  plaintiflTs  ?if*^*»^,!^" 

'  '^  lOL: — ^Heldf 

demand  against  him,  but  without  prejudice  to  the  defend-  that  the  defend- 
ant's application  to  this  Court,  to  disallow  the  plaintiff  his  titled  to  enter 
costs  under  the  47th  section  of  that  statute  (6),  and  that  ^^^^^^ 

pri^e  the  plain- 
tiff of  hU  ooeta  under  the  Baih  Gouft  of  Request!  Act,  45  Qeo,  3,  c  67,  a.  47. 


(a)  By  which  it  is  enacted, 
that  '<  it  should  be  lawful  for  the 
commissioners,  and  they  were 
thereby  enabled  to  dedde  and  de- 
termine all  disputes  and  differ- 
ences between  party  imd  party, 
for  any  sum  not  exceeding  ten 
pounds,  in  all  actions  or  causes  of 
debt,  whether  such  debt  should 
arise  from  any  bond,  bill,  or  spe- 
cialty for  payment  of  money  only, 
or  any  promissory  note,  or  in- 
land bill  of  exchange,  or  for  rent 
upon  leases,  &c.  &c. ;  and  in  all 


cases  of  auumpsit  and  Mitmu/  cam- 
putatset,  and  in  all  causes  or  ac- 
tions of  trover  or  convernon, 
and  in  all  causes,  &c.  founded 
on  a  quantum  meruit,  and  in  all 
causes  or  actions  of  trespass  or 
detinue  for  goods  and  chattels 
taken  or  detained." 

(b)  By  which  it  b  enacted, 
that  **  if  any  action  or  suit  for  any 
debt  recoverable  by  virtue  of  that 
act  in  the  Court  of  Requests, 
should  be  commenced  in  any 
other  Court  whatsoever,  or  else* 
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the  respective  places  of  abode  of  the  plaintiff  utA  defend- 
ant were  within  the  jurisdiction  of  the  snd  Court  of  Re- 
quests,  and  that  there  was  no  more  due  to  the  phintiff 
from  the  defendant,  at  the  time  of  the  trial  (^  the  cause, 
than  61.  9s. 


Mr.  Serjeant  Pell  now  shewed  cause,  on  affidavits  made 
by  the  pliuntiff  and  his  attorney,  which  stated,  that  the 
action  was  brought  to  recover  the  sum  of  22L  9s.f  due  to 
the  plaintiff  for  work  and  labour;  that  the  defendant 
pleaded  a  set  off,  and  delivered  particulars  under  a  Judge's 
order,  amounting  to  162.  for  work,  labour,  and  materials 
found ;  and  that  although  repeated  applications  had  been 
made  by  the  plaintiff  to  the  defendant  for  such  account, 
he  refused  to  furnish  it,  until  after  the  commencement  of 
the  present  action. — ^The  learned  Serjeant  having  submit- 
ted, that  it  was  a  constant  and  invariable  rule,  that  none 
of  the  Court  of  Conscience  Acts  extend  to  cases,  where  the 
sum  recovered  is  reduced  under  the  limited  amount  by 
means  of  a  set-off  or  tender  (a) : — 

The  Court  called  on  Mr.  Serjeant  Adams  to  support 
his  rule. — He  relied  on  the  case  of  Fountain  v.  Young  (6), 
where  it  was  held,  that  a  debt  originally  above  51.,  but  re- 
duced, by  a  partial  payment,  below  that  sum,  was  within 
the  exception  in  the  ISth  section  of  the  Soutkwart  Court 


where  than  in  the  said  Court  of 
Request^  then,  and  in  every  sach 
esse,  the  plaintiff  or  plaintifiB  b 
snd^  action  or  ndt,  should  not,  b; 
reason  of  a  yerdict  for  hun«  her, 
or  them,  or  otherwise^  have  or  be 
entitled  to  any  oosts  whatsoeveri 
and  if  the  verdict  should  be  given 
for  the  defieadant  or  defendants 
in  such  action  or  rait,  and  the 
Judge  or  Judges  before  whom 
the  same  should  be  tried  or  heard, 


should  think  fit  to  catify  that 
such  debt  ought  to  have  been  re- 
covered in  the  said  Court  of  Re- 
quests, then,  and  in  every  such 
casCft  such  defendant  or  defend- 
ants should  have  costs^  and  toA 
remedy  for  recovering  the  same 
aa  any  defendant  or  defandantB 
might  have  for  his,  her^  or  flieir 
costs  in  any  cases  by  law. 

(a)  See  2  Tidd,  7th  edit.  971. 

{h)  I  Taunt.  €0. 
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of  Requests  net,  46  Geo.  8,  c.  87,  which  excepts  any  debt  ^  ISM^ 
for  any  sum  being  the  balance  of  an  account,  or  demand 
oiiginaUy  exceeding  BL  So,  in  Parier  y.  Philpoi  (a), 
where  a  demand  for  plumber's  work  and  materials,  amount- 
ing in  value  to  8/1,  was  reduced  below  5/.,  by  the  plaintiff 
taking  and  allowing  for  the  old  lead,  it  was  held  that  the 
plaintiff  was  not  entitled  to  his  costs  under  that  statute: 
and  in  Famin  v.  OsweU{b)f  where  the  plaintiff  in  assump^ 
sit  recovered  less  than  6k  upon  the  balance  of  an  account, 
which  contained  items  both  on  the  debet  and  credit  side ; 
the  defendant  was  allowed  to  enter  a  suggestion  on  the 
roll,  to  deprive  the  plaintiff  of  his  costs,  under  the  statute 
S9  &  40  Geo*  3,  c.  104.  It  is  true  that  there  no  set-off  was 
pleaded,  but  this  case  falls  within  that  of  Porter  v.  PJUl- 
pot,  as  the  account  was  all  on  one  side,  and  resolvable  into 
one  original  demand,  and  which  would  not  have  amounted 
tolOA 

Lord  Chief  Justice  Best. — I  am  clearly  of  opinion,  that 
this  case  falls  within  the  rule  where  the  sum  recovered  is 
reduced  under  the  limited  amount  by  means  of  a  set-off  ; 
and  more  especially  so,  as  the  plaintiff  has  sworn,  that  he 
could  not  obtain  any  particulars  of  the  defendant's  account, 
until  after  the  present  action  had  been  commenced.  It 
would  be  an  act  of  injustice  to  the  plaintifi^  if  this  applica- 
tion were  allowed  to  prevail ;  for  the  defendant  was  indebt- 
ed to  him  in  the  sum  of  S2/L,  and  although  he  was  aware 
that  the  latter  had  a  counter  claim,  yet  he  refused  to 
give  him  an  account  of  it;  and  it  did  not  necessarily 
foUow,  that  the  defendant  would  plead  a  set-off,  or  deB- 
ver  particulars,  so  as  to  reduce  the  plaintiff*s  original  de- 
mand below  10/,  If  he  had  sued  the  defendant  under  the 
local  act,  he  could  only  have  recovered  to  that  amount, 
and  the  latter  might  then  have  commenced  an  action  against 

(«)  14  East,  344.  {h)  1  Mau.  ft  Sdw  393. 
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Cottle 

9. 

Lakoman. 


him  for  the  amount  of  his  set-off.  The  general  rule  laid 
down  by  Mr,  Tidd,  is  supported  by  a  number  of  authori- 
ties; and  as  the  plaintiff  sued  the  defendant  for  his  orig- 
inal demand,  and  did  not  know  how  fiur  it  might  be  reduc- 
ed; the  latter  having  refused  to  furnish 'him  with  his  ac- 
count till  after  the  action  was  brought,  there  is  no  ground 
whatever  for  this  application. 


discharged. 


Friday, 
Nov,  igth. 

Where,  in  tres* 
pass  lor  an  aa- 
saulti  the  de- 
claration con- 
tained two 
counts,  the  one 
for  assaulting 
the  plaintiff  and 
tearing  his 
clothes,  and  the 
other  for  a  false 
imprisonment, 
and  the  Jury 
found  a  general 
verdict  for  the 
plaintiff,  dam- 
ages one  shil- 
ling; and  the 
Judge  certified 
under  the  sta- 
tute 43  EUx, 
c.  6 :— Heia, 
that  the  plain- 
tiff was  thereby 
deprived  of  his 
costs. 


Brioos  v.  Bowoin. 

1  HIS  was  an  action  of  trespass  for  an  assault.  The  de- 
claration contained  two  counts,  the  first  for  assaulting  the 
plaintiff  and  tearing  his  clothes,  and  the  second  for  a  fiike 
imprisonment.     The  defendant  pleaded  not  guilty. 

At  the  trial,  before  Lord  Chief  Justice  Abbott,  at  the 
last  Assizes  at  Bristol,  the  Jury  found  a  verdict  for  the 
plaintiff,  damages  one  shilling,  and  his  Lordship  certified 
under  the  statute  43  EUz.  c.  6,  that  the  damages  amounted 
to  that  sum  only. 

Mr.  Serjeant  PeU  now  appUed  for  a  rule  to  shew  cause 
why  the  Prothonotary  should  not  tax  the  plaintiff  his  fiill 
costs,  notwithstanding  the  certificate,  and  endeavoured  to 
distinguish  this  case  from  Wiffln  v.  Kineard  (a),  as  there 
the  declaration  contairi^d  one  count  only ;  and  Mr.  Jus- 
tice Chambre  said,  that  '*  an  imposition  of  hands,  in  order 
to  imprison,  is  a  battery;'*  and  here,  as  the  verdict  was 
found  generally  on  the  whole  declaration,  and  the  second 
count  was  for  the  false  imprisonment,  which  includes  a 
battery,  the  plaintiff  is  entided  to  his  costs. 


(a)2  New  Rep.  471. 
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But  the  Court  held,  that  this  drcumstance  was  imma-      ^j^^ 
terial,  and  did  not  afifect  the  certificate ;  and  that  the  object 
of  the  statute  was,  to  prevent  costs  being  awarded  in  a 
personal  action,  where  the  damages  did  not  amount  to  for- 
ty shillings. 

Rule  reiused. 


Lyon  v.  Weldon  and  Others. 

HIS  was  an  action  of  trespass  for  breaking  and  entering      where  aino- 

the  plaintiff's  house  and  seizing  and  taking  away  his  goods.  J^L^lSS^ 

The  defendants  pleaded — First,  the  general  issue;  se*  rent,  wasafter- 

condly,  that  the  supposed  trespasses  in  the  declaration  oftfae^^pnda!!^ 

mentioned  were  done  by  authority  of  an  act  of  Parliament,  SJ^^^^Ujr 

made  in  the  13th  year  of  EliMobeth,  intituled,  "  An  act  other  broker, 

A  «  1      a         j%  ▼•hied  them  to 

touching  orders  for  bankrupts ;"  and,  lastly ,  by  authority  of  the  piaintifl; 
an  act  of  Parliament,  made  in  the  1st  year  of  James  1,  inti-  ^^^^^^^j^^^ 
tuled, "  An  act  for  the  better  relief  of  the  creditors  against  ^'jSS^-^ 
such  as  shall  become  bankrupts.*'  Held,  thai  ai- 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  GuUdr  wufmpifaff, 
Ao»,  at  the  Sittmgs  after  the  kst  Term,  the  defendants  ;^*5^*Jfa^, 
justified  the  taking  of  the  goods  as  the  assignees  otAbra^  ^^^'^j^ 
hamsg  who  rented  the  house  in  question  of  one  Nightin-  auiiident  title  in 
gale,  who,  on  the  9th  December,  1S2S,  distrained  on  him  hifSi^JS!!! 
for  half  a  year's  rent,  due  at  Michaelmas  preceding.  That  ^^^^'^ 
the  goods  were  accordingly  appraised  and  valued,  and  pur«  ^*^}^'  ^^^ 
chased  by  the  plaintiff,  who  was  the  fiither-in-law  of  Abro'  aaie  from  being 
hams.  That  a  week  previously  to  the  distress,  viz.  on  the  inegnhri^  of^ 
2d  December,  Abrahams  had  been  rendered  to  the  Kiiyi^s  ^^«*«'-7 

'  ^        ^  ^       and  it  appearing 

Bench  prison,  in  discharge  of  his  bail,  where  he  lay  more  that  the  party 
than  two  months,  by  which  he  committed  an  act  of  bank-  bad  oommitted 
ruptcy,  and,  on  the  26th  February,  1824,  was  duly  declared  ^^^i^, 

lytothediatreafp 
end  that  the  pnrchaaer  had  allowed  hit  wife  and  fiunily  to  remain  in  poMeadou  after  the  aalemder  it  :— 
Held,  that  aoch  gooda  did  not  veat  in  the  aaaigneea  dT  the  banknipt,  under  the  atatnte  81  Joe.  1, 
c.  19,  a.  II,  aa  they  did  not  come  into  tiie  poaaeiwion  of  tlie  latter,  with  the  oonaent  oftfae  true  own- 
er, imtil after  he  had  become  bankrupt ;  and  that  the  worda  in  tlie  atatute,  "at  auch  time  aa  he  ahall 
become  bankrupt,"  have  reference  to  the  act  of  bankruptcy,  and  not  to  the  time  of  iaaning  the  com- 
miaiaon,  or  when  a  party  ahall  be  duly  declared  bankrupt. 
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a  bankrapt;  on  which  day  the  defendants  Altered  flie 
house^  as  acting  under  the  commission,  and  took  the  goods 
in  question*  That  the  plaintiff  allowed  the  wife  and  fa- 
mily of  Abrahams  to  continue  in  possession  daring  the 
time  of  his  imprisonment^  and  until  the  entry  by  the  defend* 
ants ;  and  that  the  distress  and  sale  to  the  plaintiff  were 
publicly  known,  a  notice  of  such  sale  having  been  stuck 
on  the  door  of  the  premises.  That  he  resided  in  the 
house  with  his  daughter,  and  paid  a  quarterns  rent  to 
Nighiingale,  who  gave  him  a  receipt  for  the  same. — It  also 
appeared,  that  a  broker,  who  was  authorised  by  Nighiingak 
to  distrain,  made  the  distress  by  one  of  his  men,  who  con- 
tinued in  possession  seven  days.  That  such  broker  after- 
wards having  been  sworn  by  a  constable,  together  with 
another,  appraised  and  valued  the  goods ;  and  that  the 
plaintiff  purchased  them  for  55/.  1&.  6(£,  according  to  the 
terms  of  such  valuation.  That  the  rent  due  to  Nigkim- 
gale,  amounting  to  45/.  l^^.,  was  satisfied  from  the  pro- 
ceeds, as  well  as  the  expenses  of  the  distress,  and  arrears 
of  taxes,  the  whole  amounting  to  54/.  1&.  9eL,  leaving  a 
balance  of  18s*  9d.  remaining. — ^For  the  defendants,  it  was 
objected,  that  the  distress  was  irregular,  and  that  the 
plaintiff  could  acquire  no  tide  in  the  property  he  had 
purchased  under  it,  as  it  was  not  made  in  conformity  with 
the  provisions  of  the  statute  9  WUUam  &  Mary^  sess.  I, 
c«  5,  s.  2  (a),  as  the  broker  who  was  authorised  by  tiie  land- 


(«)  By  which  it  Ib  enacted, — 
'Hut  where  any  goods  or  chat- 
tds  shall  be  distnuaed  for  aiy  rent 
reserved  and  due  iq^n  aagf  denuse, 
lease,  or  contract  whatsoever,  and 
the  tenant  or  owner  of  the  goods 
80  ^stnoned,  shall  not,  within  five 
di^  next  after  audi  dbtnss  takes, 
and  notice  thereof  (with  the  cause 
of  sncb  taking)  left  at  the  chief 
house,  or  other 


notorious  place  on  the  premises 
charged  with  the  rent  ACndned 
for,  replery  the  same,  with  aafi- 
cient  security  to  be  given  to  the 
sheriff,  according  to  law,  thai  then, 
in  such  case,  after  such  ^stress 
and  notice  as  aforesttd,  and  ex- 
piratioa  of  the  said  ive  ds^  the 
persons  distraining  shall  and  may, 
with  the  sheriff  or  under-sheriff 
of  the  county,  or  with  the  eoa- 
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lord  to  make  the  distress,  was  afterwards  sworn  one  of  the 
appraisers  and  rahiers  of  the  goods  (a).  His  Lordship 
thought  the  objection  fatal,  and  was  about  to  nonsuit  the 
plaintiff;  but  he  left  it  to  the  Jury  to  say,  whether  the 
goods  were  in  the  order  and  disposition  of  Abrahams,  as 
reputed  owner,  at  the  time  he  became  bankrupt;  and 
whether  the  distress  and  sale  were  so  notorious  as  toaflSmL 
his  creditors  an  opportunity  of  knowii^  that  the  bank- 
rupt's property  in  them  had  passed  from  him  to  the  plain- 
tiff. They  found  that  they  were  in  possession  of  the  bank- 
rupt's family,  at  the  tune  of  the  bankruptcy :  on  which  his 
Lordship  directed  a  nonsuit,  reserving  the  plaintiff  leave 
to  move  to  set  it  aside,  and  that  a  verdict  might  be  entered 
for  him  for  SSL  15s.  6cf.,  the  value  of  the  goods  sold  to  him 
by  virtue  of  the  distress,  in  case  the  Court  should  be  of 
opinion  that  he  was  entitled  to  recover. 


1834^ 


Mr.  Serjeant  PeB^  on  a  former  day  in  this  Termi  ac- 
cordingly obtained  a  rule  fdsiy  and  submitted,  that  although 
the  valuation  and  sale  to  the  plaintiff,  under  the  distress, 
might  not  be  strictly  regular  under  the  statute  S  JViUiam 
&  Mary,  as  the  broker  employed  by  the  landlord  to  distrain 
was  afterwards  sworn  one  of  the  appraisers,  yet  that  such 
irregularity  was  waived  by  virtue  of  the  19th  section  of  the 


stable  of  the  himdred,  psrisfa,  or 
place  where  such  distress  shall  be 
taken,  (who  are  thereby  required 
to  be  aicUngand  assbting  therdn,} 
cause  the  goods  and  chattels  so 
distndned  to  be  appraised  by  two 
sworn  appraisers,  (whom  such  she- 
riff, under-shenfi*  or  constable,  are 
thereby  empowered  to  swear),  to 
appraise  the  same  truly,  according 
to  the  best  of  their  understand- 
ings; and,  after  such  appraise- 
ment, shall  and  may  lawfully  sell 
the  goods  and  chattels  so  dis- 


tnuned  for  the  best  price  that 
can  be  gotten  for  the  same,  to- 
wards satisfaction  of  the  rent  for 
which  the  svd  goods  and  chattels 
AojM  be  cGstrainedy  and  of  tile 
diaiges  of  such  distress,  appraise- 
ment, and  sale,  leaving  the  over- 
plus (if  any)  in  the  hands  of  the 
8«d  sheriff,  under-sheriff,  or  con- 
stable, for  the  ownei^s  use.** 

(a)  See  Andremt  v.  Rimti, 
BuH  Ni.  Pr.  7th  ed.  by  Bridg- 
man,  81  (d). 
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statute  1 1  Geo.  2,  o.  19(a),  which  gives  a  remedy  by  action 
by  the  party  grieved,  where  the  irregularity  complained  of 
consists  merely  in  the  omission  of  some  of  the  fonns  required 
in  the  conducting  of  the  dbtress  (6).   If  that  be  so,  there  can 
be  no  doubt  but  that  the  plaintiff  purchased  the  property 
bondfide,  and  was  properly  let  into  possession ;  and  more 
particularly  so,  as  it  was  notorious  that  his  son-in-law  was  in 
prison,  and  the  distress  and  sale  were  publicly  known.    Al- 
though, in  lAngard  v.  Messiter  (c),  where  a  judgment  credi- 
tor, having  purchased  under  a  bill  of  sale  firom  the  sheriff, 
machinery  of  his  debtor,  seized  in  execution  at  his  suit, 
and  having  marked  it  with  the  initials  of  his  name,  allowed 
the  debtor  to  retain  the  possession  of  it,  upon  his  agreeing 
to  pay  a  rent  for  the  use  of  it;  and  the  debtor  remained 
in  possession,  until  he  committed  an  act  of  bankrupt- 
cy; it  was  held,  that  the  bankrupt  must  be  taken  to  have 
the  reputed  ownership  of  the  goods;    yet  the  change 
of  ownership  was  not  so  notorious  as  in  this  case,  nor  was 
there  any  evidence  there  to  go  to  the  Jury  that  the  bank- 
rupt had  ever  ceased  to  be  the  reputed  owner;  and  here 
he  was  the  real  owner  at  the  time  the  act  of  bankruptcy 
was  committed. 


Mr.  Serjeant   Vaughan  and  Mr.  Serjeant  Cro^  now 
shewed  cause. — First,  As  the  broker  employed  by  the 


(a)  By  which  it  is  enacted, — 
*'  That  where  any  distress  shall  be 
made  for  any  kind  of  rent  justly 
due,  and  any  irregularity  or  un- 
lawful act  shall  be  afterwards  done 
by  the  party  or  parties  distruning, 
or  by  his  or  their  agents,  the  distress 
itself  shall  not  be  therefore  deemed 
to  be  unlawful,  nor  the  party  or 
parties  making  it  be  deemed  a 
trespasser  or  trespassers  ab  initio ; 
but  the  party  or  parties  aggrieved 


by  such  unlawful  act  or  irregu- 
larity may  recover  full  satisfaction 
for  the  special  damage,  he  or  they 
shall  haye  sustamed  thereby,  and 
no  more,  in  an  action  of  trespass, 
or  on  the  case,  at  the  election  of 
the  plaintiff  or  plaintififo.^ 

(h)  See  Muring  y.  KemhU,  2 
Camp.  lid. 

(c)  1  Bam.  &  Cress.  30S;S.C. 
2  Dow.  &  RyL  496. 
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landlord  to  distrain,  was  afterwards  sworn  one  of  the  ap-  '  ,^J^ 
praiserS)  and  valued  the  goods,  it  is  quite  clear*  that  the 
sale  to  the  plaintiff,  under  such  valuation,  was  irregular, 
and  could  not  be  supported  under  the  statute  2  JVUliam 
&  Mary,  which  should  have  been  complied  with  in  terms ; 
and  according  to  which,  the  person  distraining  cannot  be 
sworn  as  one  of  the  appraisers,  as  he  is  interested  in  the 
business ;  and  the  statute  directs,  that  he,  with  the  sheriff, 
&c.  shall  cause  the  goods  to  be  appraised  by  two  sworn 
appraisers. — Secondly ,  The  bankrupt's  goods  passed  to 
and  were  vested  in  his  assignees  previously  to  the  sale 
to  the  plaintiff  under  the  distress,  as  the  act  of  bankruptcy 
had  relation  back  to  the  first  day  of  his  imprisonment,  viz. 
the  Sd  December.  And  although  it  may  be  contended, 
that  the  landlord  had  a  right  to  distrain  them  for  the  rent 
due  to  him,  as  they  still  remained  on  the  premises;  yet  as 
the  plaintiff,  as  purchaser,  allowed  them  to  continue  in  the 
possession,  and  under  the  control  of  the  bankrupt's  wife 
and  fiunily  after  the  sale,  they  must  be  considered  as  being 
in  the  order  and  disposition  of  the  bankrupt,  as  apparent 
or  reputed  owner  at  the  time  of  his  bankruptcy,  so  as  to 
pass  them  to  his  assignees,  under  the  statute  2\  Jac.  1, 
c.  19,  s.  11(a).  The  words,  ^*  at  such  time  as  they  shall 
become  bankrupts,"  may  apply  either  to  the  act  of 
bankruptcy,  the  date  of  the  commission,  or  the  time 
they  shall  be  actually  declared  bankrupts ;  and  if  so, 
the  whole  of  the  interval  between  the  act  of  bankruptcy 
and  suing  out  the  commission  may  be  taken  to  apply. 
Although  the  distress  might  have  been  legal,  and  the  pro- 
perty taken  under  it  might  have  passed  to  the  plaintiff, 
yet,  by  his  allowing  the  bankrupt's  wife  to  remain  on  the 
premises,  the  assignees  might  consider  it  as  being  in  the  pos- 
session, order,  or  disposition  of  the  bankrupt,  by  the  consent 
and  permission  of  the  true  owner,  so  as  to  give  the  com- 

(a)  See  that  section,  3  B.  Moore,  595. 
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1884i^  miflsioiien  a  power  to  dispose  of  it*  At  all  events,  the  bank- 
rupt was  the  true  owner,  at  the  tune  the  act  of  bankruptcy 
was  committed  by  fab  going  to  prison.  There  was  no  actual 
or  even  visible  diange  of  possession  afterwards ;  nor  were 
the  goods  ever  removed;  and  although  the  bankrupt  was 
not  personally  in  the  house,  yet  such  goods  must  be  con- 
sidexied  as  in  his  possession  with  the  consent  of  the  true 
owner,  at  the  time  the  commisflion  was  sued  out;  and  more 
particulaily  so,  as  the  statute  of  Jame*  must  be  beneficialfy 
expounded,  so  as  to  give  an  equal  dtvisioQ  of  a  bankrupt's 
property  amongst  all  his  creditors*  In  Jcfnes  y.  Dmyer{a)t 
Ae  question  was,  whether  the  assignees  could  daim  goods, 
of  which  the  bankrupt  had  been  the  reputed  owner  prior 
to  the  act  of  bankruptcy.  There,  however,  the  transfix 
was  complete  nine  days  befiare  the  seller  became  bankrupt; 
so  that  diey  could  not  be  considered  in  his  possession  at 
the  time.  But  the  case  of  Limgham  v.  Bigg${S)f  bears 
the  nearest  resemblance  to  the  present;  according  to  wiiich, 
the  words  ''  order  and  disposition**  are  synonymous  with 
'^  nqpoSed  ownership;*  and  if  the  reputed  ownership  con- 
tinues down  to  the  time  of  the  bankruptcy,  the  bankrupt 
is  to  be  considered  the  owner:  and  Lord  Chief  Justice 
Eyref  m  delivering  the  judgment  of  the  Court,  there  said  (c), 
''  that  itnecessarily  fdilowed,  from  the  bankrupt's  being  the 
reputed  owner,  that  he  would  appear  to  the  world  to  have 
the  order  and  disposition,  sale  and  alteration,  &c.  He 
must  clearly  derive  a  baiefit  from  these  appearances,  and, 
consequently,  if  the  owner  allows  hbn  to  rotain  the  pro- 
perty, however  iair  that  may  be  between  the  bankrupt  and 
the  owner,  it  must  be  a  fraud  on  the  creditors."  So  here, 
the  bankrupt  must,  under  tibe  circumstances,  be  considered 
as  having  the  order  and  disposition  of  the  goods  in  ques- 
tion, as  reputed  owner,  at  the  time  of  his  bankruptcy  and 
suing  out  the  commission  against  him. 

(a)  16  Eas^  21.  (h)  1  Bm.  &  PoL 82.  (c)  Id.87. 
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Mr.  Serjeant  Pett  and  Mr.  Setjeont  WiUe^  in  support       yJSSt^ 
of  the  mie,  were  stopped  by  die  Court. 


Lord  Chief  Justice  Bbst. — I  bdieve  the  plaintifTs  to  be 
an  honest  case,  and  I  had  not  die  statute  of  Joiii^^  before  me 
at  the  trial,  but  i  feared  that  the  law  was  against  him,  and 
consequendy  directed  a  nonsuit,  reserving  him  leave  to 
move  to  set  it  aside^  and  that  a  verdict  might  be  entered 
for  him  for  the  value  of  the  goods,  in  case  die  Court  shoald 
be  of  opinion  that  I  took  an  erroneous  view  (^  the  subject. 
The  only  question  now  is,  whether  he  is  entided  to 
such  verdict;  and  after  ocmsidering  all  the  civcumstan* 
ces,  I  am  of  opinion  diat  he  is* — ^TVo  points,  however, 
have  been  raised  and  insisted  on  for  the  defendants;  fintf 
diat  there  was  an  irregularity  in  conducting  the  sak  under 
die  distress,  so  as  to  render  it  wholly  inoperative,  or  to 
convey  no  right  or  property  in  die  goods  to  die  plaintiff, 
who  purchased  them  at  such  sale;  and,  jecotKffy,  that  if 
the  goods  were  the  property  of  the  plaintiff,  still,  that  un* 
der  die  circumstances,  they  must  be  considered  as  being 
in  die  order  or  disposition  of  the  bankrupt  as  reputed 
owner,  so  as  to  vest  them  in  die  defendants,  as  his  assig- 
nees, under  die  statute  of  Jame9* — ^With  respect  to  the 
firH  point,  die  statute  %  William  &  Mary  was  odiy 
adverted  to  at  the  trial,  and  which  provides,  that  the  per- 
son making  the  distress  should  cause  the  goods  to  be  ap- 
praised by  two  sworn  appraisers;  and  that  person  cannot 
appoint  himsdf  one  of  those  appraisers,  as,  by  so  doing, 
he  would  defeat  the  object  of  the  Legishture,  who  in- 
tended diat  such  appraisers  should  be  a  chedL  on  die 
party  distraining.  But  the  Legislature,  in  passing  the  sta- 
tute 11  Geo.  S,  c.  19,  provided,  that  where  a  distress 
should  be  made  for  rent  jusdy  due,  any  irregularity  by  die 
party  distraining,  or  his  agent,  should  not  render  the  dis- 
tress unlawful,  nor  the  party  distrainmg  a  trespasser  ab 
im/jo.    Trespass,  therefore,  will  not  lie  for  an  irregular 
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1884k,  distress,  where  the  irregukrity  comphdned  of  is  not  in  it- 
self an  act  of  trespass,  but  consists  merely  in  the  omission 
of  some  of  the  forms  required  in  conducting  the  distress; 
and  although  the  broker  who  distrained  in  this  case  acted 
improperly  by  having  been  sworn,  and  afterwards  assisting 
another  in  die  appraisement  and  valuation  of  the  goods, 
yet,  under  the  latter  statute,  such  an  irregularity  will  not 
prevent  die  plaintiff  from  acquiring  a  good  title  to  the 
goods  so  valued  and  sold  to  him ;  and  if  the  party  whose 
goods  were  sold,  has  sustained  any  injury  from  the  irre- 
gularity in  the  sale,  he  may  have  his  remedy  against  the 
broker,  either  by  trespass,  or  an  action  on  the  case.  But 
if  there  were  any  doubt  on  this  question,  the  case  of  Wal- 
lace v«  King  {a)  seems  to  have  decided  it.  That  was  an 
action  on  the  case  for  selling  goods  distrained  for  rent  in 
arrear,  before  five  days  had  expired  next  after  die  dis- 
tress was  taken  and  notice  given,  and  the  declaration  con- 
tained a  count  in  trover  for  the  goods  distrained,  on  which 
the  plaintiff  obtained  a  verdict,  and  the  Court,  after  argu- 
ment on  a  motion  to  set  it  aside,  were  clearly  of  opinion,  that 
such  a  count  could  not  be  supported,  it  not  being  a  remedy 
which  could  be  pursued  since  the  stat.  11  Geo.  2,  c.  19, 
as  it  tended  to  place  the  landlord  in  the  same  situation  as 
before  the  passing  of  the  act,  by  considering  him  as  a  tres- 
passer ab  ifdtio ;  and  giving  the  party  grieved  by  the  sale, 
a  remedy  by  an  action  of  trespass,  or  on  the  case.  Applying 
that  principle  to  the  words  of  the  statute,  it  appears  to  me 
to  furnish  a  complete  answer  to  the  first  objection ;  and  if 
a  broker  distraining,  causes  himself  to  be  sworn  as  one  of 
the  appraisers,  and  the  goods  distrained  are  sold  for  less 
than  their  value,  a  Jury  would  no  doubt  find  damages 
against  him  in  an  action  brought  by  the  party  whose  goods 
were  so  improperly  or  irregularly  sold. — With  respect  to 
the  second  objection,  as  to  whether  the  property  in  question 
was  in  the  order  or  disposition  of  the  bankrupt,  so  as  to 

(a)  1  H.  BL  13. 
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vest  it  in  his  assignees  by  operation  of  the  statute  21  Jcu:^  1 ,  ^^ 
c«  I9y  6. 1 1 ;  the  facts  were  extremely  coiiiplicatedy  and  the 
case  was  involved  with  difficulties  and  perplexities.  It  ap- 
pearedy  that  on  the  Sd  December y  1823»  Abrahams  was  die 
true  owner  of  the  goods ;  that«  on  that  day,  he  went  to  pri- 
Boni  and  continued  there  until  the  9th,  when  the  distress 
was  put  in  by  his  landlord.  The  subsequent  appraisement, 
and  sale  that  took  place  under  it,  put  an  end  to  the  real  own- 
ership of  Abrahams y  and  his  right  to  the  goods  was  thereby 
divested.  By  continuing  to  lie  in  prison  more  than  two 
months  from'  the  2d  of  December ^  he  committed  an  act  of 
bankruptcy,  which  related  back  to  that  day;  from  which, 
although  he  could  not  part  with  his  interest  in  the  goods, 
yet  they  were  liable  to  be  distrained  by  the  landlord  for 
the  rent  of  the  house  in  which  they  were  left;  and  which 
was  accordingly  done,  a  week  after  he  had  gone  to 
prison.  It  also  appeared,  that  the  goods  were  purchased 
btma fide  hy^e  plaintiff  under  the  distress;  but  that  he 
afiierwards  permitted  the  wife  and  family  of  Abrahams 
to  remain  in  possession.  From  this  time,  they  w^re  in  the 
possession,  order,  and  disposition  of  Abrahams^  as  the 
reputed  owner.  But  previously  to  that,  his  bankruptcy 
was  complete  by  relation  of  law.  It  is  clear,  that  if  goods 
are  left  in  the  order  or  disposition  of  a  bankrupt,  with  the 
consent  of  the  true  owner,  after  he  has  committed  an  act 
of  bankruptcy,  they  pass  to  his  assignees^  under  the  sta- 
tute oi  James;  if  not,  it  would  have  but  little  effect,  as  its 
operation  might  be  altogether  defeated  by  secret  acts 
of  bankruptcy.  But  if  the  bona  fide  purchaser  of  pro- 
perty leaves  it  in  the  possession  of  the  former  owner,  the 
question  is,  whether  the  11th  section  of  the  statute  ought 
not  to  receive  a  more  extended  or  liberal  construction 
than  the  words  of  it  will  literally  allow,  so  as  not  to  deprive 
such  purchaser  of  his  property?  The  words  of  that  section 
apply  only  to  cases  where  goods  are  in  the  possession,  or* 
der,  and  disposition  of  the  bankrupt,  by  the  consent  and 

VOL.  IX.  T  T 
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la^'^  pemusskm  of  the  true  owner,  ai  iueh  time  at  he  shaU  be- 
come bankrapt.  The  goods  must  therefore  be  allowed  to 
remam  in  his  order  and  disposition  at  the  time  of  the  bank- 
ruptcy. But,  by  the  preamble  of  the  act,  it  appears  to 
have  been  passed  fcr  the  relief  of  creditors  ag^ainst  such  as 
shall  become  bankrupts.  But  that  is  not  to  govern  tbe  en- 
acting clause,  so  as  to  extend  it  to  goods  which  may  get 
into  the  hands  of  the  badkrupt,  and  of  which  he  was  not  in 
possession  at  the  time  of  the  bankruptcy:  and  here  the 
goods  did  not  get  back  into  the  possession  of  the  bankrupt 
until  after  he  had  committed  an  act  of  bankruptcy;  nor 
were  they  in  his  order  and  disposition  at  the  time  he 
became  bankrupt.  Although  it  has  been  contended,  that 
the  words  **  at  sudb  time  as  he  shall  become  bankrupt," 
must  be  taken  to  apply  only  where  a  party  shall  be  duly 
declared  bankrupt,  yet  such  a  construction  would  create 
an  anomaly  in  tiie  bankrupt  laws;  and  we  cannot  alter  the 
sense  and  meaning  of  words  which  are  of  known  and  l^gal 
interpretation.  We  must  therefore  consider,  that  a  person 
becomes  bankrupt  at  the  time  he  commits  an  act  of  bank- 
ruptcy ;  and  it  would  not  only  be  against  aD  authori^,  but 
contrary  to  the  spirit  of  the  law,  if  it  were  to  be  limited  to 
the  time  when  a  party  is  declared  to  be  a  bankrupt  So, 
to  constitute  a  reputed  ownership  within  the  statute,  it  is 
quite  clear  that  it  only  applies  to  such  goods  as  the  bank- 
rupt had  in  his  possession  at  the  time  he  became  bankrupt ; 
and  the  statute  wiU  not  apply  to  those  which  have  been 
disposed  of  previously  to  such  act  having  been  committed. 
The  cases  cited  do  not  appear  to  me  to  be  applicable  to 
the  present ;  nor  has  any  been  referred  to,  where  the  ques- 
tion has  been  brought  under  the  consideration  of  the  Court. 
In  Jones  v.  Dwyer,  the  seller  of  the  goods  did  not  become 
bankrupt  until  nine  days  after  they  had  been  transferred 
to  the  purchaser.  So,  in  Lingham  v.  Biggs^  the  furniture 
was  left  in  the  order  and  disposition  of  the  bankrupt  before 
she  committed  an  act  of  bankruptcy.    Here,  however,  the 
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goods  were  not  in  the  possession,  order,  and  disposition  of  ,  18g4. 
the  bankrupt,  with  the  consent  of  the  plaintiff,  as  owner, 
before  or  at  the  time  of  the  bankruptcy,  as  he  did  not 
become  a  purchaser  until  after  the  act  of  bankruptcy  had 
been  committed;  nor  did  he  make  the  purchase  for  the 
benefit  of  the  bankrupt  himself,  but  to  prevent  his  wife 
and  family  from  being  left  entirely  destitute,  or  without 
means  of  support.  On  the  whole,  the  spirit  of  the  statute 
appears  to  me  to  be,  that  where  persons  are  induced  to 
give  credit  by  seeing  a  bankrupt  in  possession  of  pro- 
perty, such  property  must  be  applied  in  payment  of  debts 
proveable  under  the  commission,  whether  it  belongs  to 
the  bankrupt  or  not:  and  persons  whose  debts  were 
proveable,  could  not  have  given  the  bankrupt  credit  on 
account  of  property  which  did  not  get  into  his  possession 
until  after  his  bankruptcy;  as,  before  the  passing  of  the 
statute  40  Geo.  3,  c.  131,  no  debts  were  proveable  under 
the  comnussion,  but  such  as  were  contracted  before  the 
act  of  bankruptcy  was  committed*  The  rule,  therefore, 
for  setting  aside  the  nonsuit,  and  entering  a  verdict  for 
the  plaintiff  for  the  value  of  the  goods,  must  be  made 
absolute. 

Mr.  Justice  Park. — There  can  be  no  doubt  as  to  the 
justice  of  this  case ;  and  I  am  extremely  happy  that  we  are 
enabled  to  decide  in  conformity  with  it.  The  chief  ques- 
tion arises  on  the  construction  of  the  statute  21  Jac.  1, 
c.  19|  the  words  of  which  must  be  negatived,  in  order  to 
bear  the  interpretation  contended  for  by  the  defendants. 
The  preamble  to  the  11th  section  appears  to  me  to  be 
almost  conclusive,  tiz.{a)  ^*  For  that  it  often  falls  out,  that 
many  persons,  before  they  become  bankrupts,  do  convey 
their  goods  to  other  men,  upon  good  consideration,  yet  stiQ 
do  keep  the  same,  and  are  the  reputed  owners  thereof, 

(a)  S^  the  Utter  part  of  section  10. 
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lftM>,  and  dispose  the  same  as  their  own/*  But  that  does  not 
apply  to  the  facts  now  before  us ;  for  the  bankrupt  did  not 
convey  his  goods  to  the  plaintiff  before  he  became  bank- 
rupti  nor  did  he  keep  the  same  as  the  reputed  owner. 
The  intention  of  the  Legislature  was  to  prevent  fraudu- 
lent transfers,  made  for  the  mere  purpose  of  deception; 
and  for  which  reason  it  was  enactedi  **  that  if  at  any  time 
thereafter  any  person  shall  become  bankrupt,  and  at  such 
time  as  they  shall  so  become  bankrupt,  sh€Ul,  by  the  con- 
sent of  the  true  owner,  have  in  his  possession,  order,  and 
disposition,  any  goods,  whereof  he  shall  be  reputed  owner, 
,  the  commissioners  shall  be  empowered  to  sell  and  dispose 
of  the  same  for  the  benefit  of  the  creditors.*'  It  has  been 
said,  however,  that  the  words,  "  at  such  time  as  he  shall 
become  bankrupt,"  may  apply  either  to  the  issuing  of  the 
commission,  or  the  act  of  bankruptcy;  but  I  am  of  opin- 
ion,  that  they  refer  to  the  latter  only,  and  not  to  the  date 
.  of  the  commission,  or  adjudication  under  it.  A  commis- 
sion may  not  be  issued  for  several  months;  and,  in  many 
instances,  although  it  is  sued  out,  it  is  never  acted  on,  or 
it  may  be  superseded.  It  would  therefore  be  productive 
of  the  greatest  confusion  if  such  a  construction  were  to 
prevail.  Abrahams  was  not  the  apparent  owner  of  the 
goods. at  the  time  he  became  bankrupt;  he  was  the  real 
and  lawful  owner  on  the  day  he  went  to  prison;  and  al- 
though his  assignees  became  the  owners,  by  relation,  from 
that  time,  and  had  a  right  to  seize  them,  yet  a  distress  was 
shortly  afterwards  put  in  by  the  landlord  for  rent,  and 
which  he  had  a  right  to  do,  either  as  against  the  bankrupt 
himself,  or  his  assignees*  The  plaintiff  became  the  pur- 
chaser under  the  distress,  in  order  that  his  daughter  and 
her  children  might  not  be  deprived  of  necessaries,  or  a 
bed  to  he  on,  during  the  imprisonment  of  her  husband; 
but  that  did  not  make  the  latter  the  apparent  or  reputed 
owner  at  the  time  he  became  bankrupt,  viz.  on  the  2d 
December,  as  he  was  then  the  true  and  legal  owner. 


IN  THE  FIFTH  YEAR  OF  GEO.  IV. 


641 


Although  the  statute  is  not  penal  in  its  nature,  yet  it  di- 
vests the  bankrupt  of  his  property  in  all  his  goods  and 
effects ;  and  although  it  may  be  said,  that  assignees  may 
be  defeated  by  secret  acts  of  bankruptcy  committed  pre- 
viously to  a  reputed  ownership,  yet  such  an  inconvenience 
has  not  yet  arisen,  and  when  it  does,  it  may  be  remedied 
by  the  Legislature. 


1894.) 


Mr.  Justice  Gaselee.  —  The  onty  doubt  that  came 
across  my  mind  was,  whether  the  property  was  well 
vested  in  the  plainti£P,  on  account  of  the  irregularity  in 
the  appraisement  and  sale  under  the  distress ;  the  requi- 
sites of  the  statute  of  WilUam  3,  not  having  been  com- 
plied with  in  that  respect.  But,  independently  of  the 
statute  11  Geo,  2j  c.  19,  which  has  cured  any  defects  oc- 
casioned by  a  mene  irregularity  in  the  broker,  or  party  dis- 
training,  the  sale  is  not  void,  as  it  does  not  appear  that  the 
overplus  was  paid  over  to  the  bankrupt.  It  is  for  the  interest 
of  tenants  or  parties  distrained  on,  that  purchasers  under  a 
sale  of  this  description  should  be  as  little  clogged  as  pos- 
sible, but  have  every  protection  afforded  them.  How- 
ever, if  any  doubt  existed,  it  has  been  removed  by  the 
case  of  Wallace  v.  King^  where  it  was  held,  that  the  swear- 
ing appraisers  by  an  improper  constable,  did  not  affect  the 
sale  under  a  distress  for  rent,  so  as  to  entitle  the  party 
distrained  on  to  maintain  trover.  On  the  second  point, 
I  fully  agr^  with  the  rest  of  the  Court. 


Mr.  Justice  Burrough  having  left  the  Court,  the  Lord 
Chief  Justice  stated,  that  he  had  previously  expressed  his 
concurrence  on  both  points ;  and  that  the  rule  for  entering 
a  verdict  for  the  plaintiff  for  55/.,  being  the  value  of  the 
goods,  must  be  consequently  made 

Absolute. 
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s  tu  da  Johnson  p.  Lawson  and  Another  (a). 

N^'^oth.  JUjj    Serjeant  Peake,  on  a  former  day  in  this  Tenp, 

Where  de-  i-ii         ../         i-r^i                         -i 

fendants  in  re-  Obtained  a  rule  mst  that  the  Prothonotary  might  review 

uvrraUv^t^  his  taxation  of  costs  in  this  cause,  on  an  affidayit,  which 

lies  and  rag.  stated^  that  this  was  an  acti<Hi  of  replevin  for  taking  the 

mzanoetforthe  •                                                   r       -r-                  -o 


ries  atated  that 
the  plaintiff 
held  aa  tenant 
to  them  under 
a  demiae,  at  a 
certain  rent 
which  was  due 
and  in  arrear: — 


purpose  of  try.    plaintiff's  goods,  and  brought  to  try  a  questtcm  of 

0°  tiUe^uLdhone  ^  ^^^  ^^^  ^^^  ^^^^  ^^  ^^^  ^^  ^^^  Froncis  lAdgbbrd,  de- 
of  such  avow-     eeased.    That  the  defendants  had  pleaded  twelve  avow* 

ries  and  cognizancesi  under  which  they  claimed  to  be  en- 
titled to  distrain  on  the  plaintiff  for  rent  due  from  him  to 
them,  as  executors  and  trustees  under  the  will  of  lAdgbird, 
and  that  a  verdict  had  been  found  for  them,  and  judgment 
Held,  after Ter-  entered  up  accordingly; — that  the  Prothonotary  had  at 
mentenu^*  lowcd  them  their  double  costs  under  the  statute  1 1  Geo.  2, 
fe?i?an^ onwch  ^'  19>  »•  ^^  (*)»  '^^  ^^ich  he  hadtsalculaled  as  fiOlows,  vmm. 
avowry,  that      the  single  at  440/.  U.  Sd.,  and  890/.  0».  lOd.,  ^  a  moiety 

they  were  enti- 

Ued  to  double  of  such  single  sum,  amounting  in  the  whole  to  660/«  its.  6dL 
8tetatena«o.2,  ^^^  learned  Serjeant  submitted,  that  this  was  not  a  caae 
a  d^'h  ^^  '~ti  ^^^^^  ^^U  within  the  provisions  of  the  statute,  the  only  ob- 
taxation  of  such  ject  of  which  was  to  secure  to  landlords  the  pa]nnent  of 

costs,  the  Pro-. 

thonotary  might 

allow  expenses  incurred  £»  successful  searches  made  in  parish  registera  and  puhlk  offices^  for  the 

purpose  of  proving  and  establishing  a  pedigree  in  order  to  support  such  title. 


(a)  See  i9.  C  mtie,  p.  183^  as  to 
what  declarations  are  admissible  in 
questions  of  pedigree. 

{b)  By  which,  after  reciting 
that  great  difficulties  often  arise 
in  making  avowries  or  conusance 
upon  distresses  for  rent,  qmt  rents, 
reliefs,  heriots,  and  other  servicesi 
it  is  enacted,  "  that  it  should  be 
lawful  for  all  defendants  in  re- 
plevin to  avow  or  make  conu- 
sance generallyi  that  the  plaintiff 
in  replevin,  or  other  tenant  of  the 
lands  and  tenements  whereon  such 
distress  was  made,  enjoyed  the 
same  under  a  grant  or  demise  at 
such  a  certain  rent,  during    the 


time  wherein  the  rent  ^strained 
for  incurred,  which  rent  was  then 
and  still  remains  due;  or  ^t  lihe 
place  where  the  distress  was  taken 
was  parcel  of  certain  tenementi^ 
for  which  the  rent,  &c.  distrained 
for,  was,  at  the  time  of  such  dis- 
tress, and  still  remuns  due,  viitii- 
ont  further  setting  forth  the  gnat, 
tenure,  demise,  or  title  of  sudi 
landlord  or  lessor,  and  that  if  the 
plaintiff  in  such  action  shall  be- 
come nonsuit,  discontinue  his 
action,  or  have  judgment  given 
against  him,  the  defendant  or 
defendants  in  such  replevin  shaU 
recover  double  costs  of  suit. 
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rent  actuatty  due  to  them  from  their  tenants,  and  not  ^}!^^_^ 
to  apply  to  qtt£Btions  of  title.  Statutes  giving  double  costs  jfobnsoii 
have  always  been  conaid^ ed  of  a  pouil  nature,  and  ought  LiwtoM. 
not  to  be  extended  by  oonatructicm.  In  Idiubm  v.  Col- 
Uns  (a),  and  BulpU  v.  Clarke  (6),  thb  section  was  held  not 
to  extend  to  an  avowry  for  a  rent  charge,  as  it  was  a 
substantive  and  penal  clause,  and  did  not  include  vent 
charges;  and  in  the  cases  of  the  Leotnmsier  Carnal  Cam^ 
pany  y»  Norri§(e),  and  die  Leammsier  Camd  Company  v. 
CoufcB  {d)f  where,  by  a  canal  act,  the  Company  were  B,ur 
thortsed  to  take  certain  lands  for  the  purposes  of  the  act, 
on  making  certain  payments,  either  by  annual  rents  or  sums 
in  gross;  and  the  persons  from  whom  the  land  was  to  be 
taken,  were  enqioweved  to  distrain  the  goods  of  the  Com- 
pany, even  off  the  paemiaes,  in  case  of  non-payment  of  such 
sums:  an  avowant  stating  a  distress  under  this  statute, 
was  held  not  to  be  entitled,  on  obtaining  a  verdict,  to  double 
costs  nnder  theatatute  11  Geo.2,  c«  19,  s.8S;  andin  the  lat- 
ter case.  Lord  Chief  Justice  Eyre  said,  ^'  the  distress  in- 
tended to  be  protected  by  the  11  Geo.  0,  is  a  distress  for 
a  certain  rent,  directly  reservod  by  a  landlord  on  his  grant 
or  demise  of  land  theretofore  made.  That  ki  such  case  the 
landlord  may  avow  generally,  and  is  entided  to  double  costs ; 
but  that  the  case  in  question  was  a  distress  for  rent,  by  the 
canal  act,  charged  on  the  rate;  that  it  was  a  mere  rent 
charge  with  a  power  of  distress  given,  and  not  at  all  fike  the 
caae  of  rent  reserved  by  tenure."  So,  in  Lloyd  v.  Win-- 
ton  (e),  it  was  held  not  to  extend  to  a  seizure  for  a  heriot  cus- 
tom, as  the  statute  was  to  be  stricdy  construed  and  confined 
in  its  operation  to  heriot  service  only ;  and  thereforej  that 
the  avowry  not  being  for  a  distress,  the  case  was  not  with- 
in the  statute.-^But  even  if  the  defendants  were  entided 


(a)  WTiUes,  429.  (d)  \  Bos.  &  Pal.  213. 

(6)  1  New  Rep.  56.  (e)  2  WUs.  28;  S.  C.  Banke«, 

(c)  7  Term  Rep.  500.  148. 
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to  double  costs,  they  should  Jiave  been  calculated  <m  the 
attornies'  charges,  as  distinguished  fiN>m  the  disbursements 
made  in  the  cause ;  but  the  Prothonotary  allowed  expenses^ 
for  searches  at  various  parish  churches  and  public  offices, 
in  order  to  inspect  pedigrees,  for  the  .purpose  of  establish- 
ing the  defendant's  title,  as  well  as  for  the  attendance  of 
an  officer  of  the  Herald'^  College  to  prove  the  result  of 
certain  searches  made  there  on  their  behalf  These  might 
be  considered  as  expenses  or  disbursements  preparatory 
to  the  suit;  and  in  Severn  y.  Olk>e{a)f  the  Court  di* 
rected  the  Prothonotary  to  review  his  taxation,  wh^e 
he  had  allowed  for  various  sums  expended  in  experiments, 
and  a  compensation  for  loss  of  time  to  scientific  and  pro- 
fessional men  employed  in  making  them,  ¥rith  a  view  to 
elucidate  the  question  at  issue  between  the  parties* 


Mr,  Prothonotary  WatUngtan  referred  to  the  case  of 
l^At^eAotftf^  V .  P^»»  (6) ,  where  the  cos  ts  of  searches  £»  neces- 
sary documents  had  been  allowed ;  and  stated^  that  he  liad 
cpnfined  the  costs  in  this  cause  to  the  expenses,  of  searches 
which  had  turned  out  to  be  successful^  or  beneficial  to  the 
party  making  them. 

[Lord  Chief  Justice  Best. — The  present  practice  of  al- 
lowing doubl^e  costs  is  against  the  intention  of  the  Legish- 
ture,  at  the  time  the  statutes  imposing  them  were  pass- 
ed, as  such  costs,  must,  ex  vi  termini^  be  inferred  to  mean 
twice  the  actual  amount  of  the  singjle;  whereas,  by  douUe 


(a)  6  Moore,2a5;  S.  C,  dBrod 
&Bing.72. 

(h)  WhiUhouie  and  Others  v. 
Penn,  May  12, 1808.  Where,  on 
a  motion  to  review  taxation,  on  the 
ground  that  the  defendant  having 
obtained  a  verdict,  the  Prothono- 
tary had  allowed  him  his  costs  of 


searches  after  documents,  and  at- 
tendances to  make  those  sesrche^ 
and  copies  of  all  such  docmnents 
as  were  necestaty  to  be  given  for 
him  in  evidence: — the  Court  de- 
cided, that  such  costs  had  been 
properly  allowed.  , 
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costs,  are  meant  the  common  costs,  and  one  half  of  such  ^j^^. 
costs  (a). — ^No  reason  has  been  assigned  why  the  disburse-  Iohnsoii 
ments  should  have  been  severed  from  the  general  costs,  lawboit. 
and  we  will  not  interfere  in  a  nice  question  as  |b  splitting 
costs.  The  case  of  Whitehouse  v.  Petmf  to  which  we  have 
been  referred  by  the  Prothonotary,  seems  to  be  an  answer 
to  the  objection  raised,  as  to  the  allowance  for  the  expenses 
incurred  in  the  searching  for  pedigrees,  as  they  were  confin- 
ed to  those  whidh  were  necessary,  or  were  productive  of  use- 
iul  information,  and  to  which  we'  fully  subscribe ;  and  a 
party  must  be  put  to  some  expense  in  travelling  from  place 
to  place  to  procure  a  sight  of  such  documents.  The  Pro* 
thonotary  therefore  has  exercised  a  sound  discretion  in 
that  respect.  The  rule  must  therefore  be  confined  to  the 
question  as  to  whether  the  defendants  were,  under  the  cir- 
cumstances, entitled  to  double  costs,  under  the  statute 
11  Geo.2,  c.  19.] 

Mr.  Serjeant  Toddy ^  now  shewed  cause,  and  submitted 
that  the  facts  before  the  Prothonotary  did  not  warrant  the 
application,  as  this  was  not  in  the  nature  of  a  rent  charge ; 
and  that  the  fiflh  avowry  brought  this  case  directly  within 
the  terms  of  the  statute,  as  it  stated,  that  the  plaintiff,  for 
the  space  of  one  year,  held  the  lands  and  prenuses  as  tenant 
to  the  defendants,  under  and  by  virtue  of  a  certain  demise 
at  the  yearly  rent  of  86/.  payable  quarterly,  and  that  be- 
cause two  quarters  were  in  arrear,  they  well  avowed  the 
taking,  &c.  as  for  and  in  the  name  of  a  distress.  That  a 
rule  had  been  served  on  the  defendants  to  elect  on  which 
avowry  the  judgment  should  be  entered  up,  and  that  they 
had  accordingly  selected  the  fifth,  which  did  not  apply  to 
a  rent  charge,  as  it  was  framed  in  the  usual  and  general 
terms  of  an  avowry  for  non-payment  of  rent — ^The  learned 

(a)  See  Hullock  od  Costs,  2d  Edit.  484. 
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£8^^      Seijeant  was  proceeding  vicb  his  argumeDt,  when  the 
Court  cdUed  on 

Mr.  S^d^ant  Peake  to  support  his  rule.  Altfioiigh  the 
fifth  avowry  may  be  framed  in  a  general  manner,  so  as  to 
meet  the  words  of  the  statute,  the  defendants  jcannot  un- 
der the  circumstances  be  entitled  to  double  costs,  as  although 
the  statute  is  in  some  cases  remedial,  yet  the  danse  in 
question  is  penal,  and  must  be  construed  strictly,  and  it  is 
not  to  be  implied  that  double  c^sts  must  follow  as  a  matter 
of  neeessity  where  a  party  avows  generally,  and  mote 
particularly  so,  where  the  express'object  of  the  distress, 
as  in  this  case,  i3  to  try  the  title  of  adverse  parties,  and 
not  the  relative  rights  of  landlord  and  tenant.  The  plain- 
tiff  had  never  paid  any  rent  to  the  defendants,  and  the  ob- 
ject of  the  Legislature  was  to  give  a  landlord  double  costs, 
where  his  tenant  had  conducted  himself  ojbstinatdy  or  fiaiir 
dulently.  At  all  events,  the  Court  is  not  prohibited  frmn 
looking  at  the  merits  of  die  case,  and  in  the  instance  of 
two  or  three  deacenta,  it  is  impossible  for  a  tenant  to  Imow 
who  the  heir  at  law  i^,  or  to  whom  h^  is  bound  to  pay 
rent,  although  there  m^y  be  a  general  avowry  op  ih»  fieuse 
of  the  record ;  and  here  the  only  question  at  issue  waa,  who 
was  heir  at  law  to  the  property  in  question,  and  which  tiie 
defendants  claimed,  as  executors  under  Lidgbird*s  will* 

Lord  Chief  Justice  Best.— I  have  known  many  instanogii 
where  tenants  have  been  jdaced  in  an  unpleasant  aituatioB 
by  the  conflicting  claims  of  parties  under  whom  they  oc- 
cupy ; — ^yet  the  law  has  prescribed  them  a  remedy  by  filing 
a  bill  of  interpleader,  and  leiivu^  it  to  the  contending  par^ 
ties  to  litigate  tiie  disputes  between  themselves*  I  am  not 
clear  that  this  is  not  a  case  which  theLegislature  had  in  con- 
templation, and  to  which  the  statute  was  intended  to  apply, 
as  tenants  sometimes  lend  themselves  most  improperly 
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to  a  nev  daimant  But  the  words  of  the  act  are  ao  atroog  >  19Si^ 
that  ve  have  no  power  to  exerdae  a  diaoretioiii  and  air 
though  in  many  cases  it  may  be  a  hardship  on  the  tenant, 
yet  in  others,  where  he  improperly  lends  himself  to  one 
of  the  litigating  parties,  the  case  is  fiur  different.  But 
coupling  the  statute  and  record  together*  and  to  which 
alone  we  can  look,  there  can  be  no  question  but  that  tbe 
defendants  are  entitled  to  double  costs*  It  appears  cai  the 
&ce  of  the  record,  that  the  distress  was  taken  for  rent  in 
arrear,  and  the  fifth  avowry  alleges  that  the  plaintiff  held 
certain  lands  and  premises  as  tenant  to  the  defendants,  at 
a  yearly  rent;  and  that  because  two  quarters  were  in  ar- 
rear and  unpaid,  they  well  avowed  the  taking  as  in  the 
name  of  a  distress.  That  appearing  on  the  record,  brings 
the  case  expressly  within  the  words  and  meaning  of  the  act, 
and  the  esse  of  a  rent  charge  is  altogether  out  of  the  ques- 
tion ;  and  whatever  the  hardship  may  be,  the  plaintiff  must 
pay  the  douUe  costs.  I  am  therefore  of  opimon  that  this 
case  not  only  falls  within  the  provisbns  ot  the  statute,  but 
that  there  is  nothing  to  take  it  out  of  it. 

Mr.  Justice  Park. — Tibk  statute  was  passed  eigbty-six 
years  ago,  and  questiouB  of  tide  must  have  been  frequentiy 
tried  in  the  interval  in  an  action  of  this  description ;  yet  no 
case  has  been  referred  to,  or  appears  to  have  occurred, 
where  the  question  as  tp  Rouble  costs  has  ever  been  raised. 
But  we  must  be  bound  by  the  express  words  of  the  sta- 
tute: and  in  the  case  of  the  i^omtiM^^  Canal  Company  v. 
Cawett,  Lord  Chief  Justice  Eyre  drew  the  distinction 
between  the  remedy  given  by  the  canal  act,  and  the  11 
Geo.  S,  c.  19,  and  said,  that  the  distress  intended  to  be  pro- 
tected by  the  latter  act,  was  a  distress  for  a  certain  rent, 
directly  reserved  by  a  landlord  on  his  grant  or  demise  there- 
tofore made,  in  which  case  the  landlord  may  avow  generally, 
''and is  entitled  to  double  costs."  Here  the  fifth  avowry  has 
been  framed  accordingly,  and  as  the  defendants  have  ob- 
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-j^^-  tained  a  verdict  and  elected  to  enter  up  judgment  on 
Johnson  such  avowryi  it  falls  expressly  within  the  terms  of  the  sta- 
Lawson.       tute. 

Mr.  Justice  Burrough.— A  party  who  receives  an  inju<- 
ry  by  non-payment  of  rent,  may  have  his  remedy  either  by 
ejectment  or  distress,  but  here  there  was  an  outstanding 
and  existing  lease,  and  consequently  the  party  claiming  title 
could  only  proceed  by  distress.  The  plaintiflf  was  the  te- 
nant in  possession,  and  as  it  appears  that  there  were  two 
claimants  to  the  property,  he  ought  not  to  have  sided 
with  either ;  and  if  he  does,  he  must  take  the  consequence. 
He  should  have  filed  his  bill  of  interpleader. 

Mr.  Justice  Gaselee. — We  can  only  look  to  the  lan- 
guage of  the  statute  and  the  record,  and  we  have  no  author- 
ity to  enquire  into  the  merits  of  the  case,  or  see  whether 
the  action  was  founded  on  a  distress  made  by  the  landlord 
or  the  heir  at  law.  The  fifth  avowry  is  in  general  terms, 
and  founded  expressly  on  the  clause  of  the  statute  by  which 
the  double  costs  are  given  to  the  defendants.  There  can 
be  no  doubt  therefore  but  that  they  are  entitled  to  them ; 
and  this  rule  must  consequently  be 

Discharged  (a). 

(a)  Sec  Gnmey  v.  BuUer,  1  Bam.  &  Aid.  670. 
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Scott  v.  Bye.  Sktmdaff, 

JNov.  20ih. 

Xhis  was  a  writ  of  false  judgment  issued  out  of  the  A  writ  of  false 
High  Court  of  Chancery,  and  which  was  as  follows:  n<rt Ue^froma' 

George  the  Fourth,  by  the  grace  of  God,  &c.  to  the  ^n^^^^^a^.^^^ 
Sheriff  of  Surry,  greeting :  If  Peter  Scott  shall  give  you  rfor  Court  at 
security  to  prosecute  his  suit,  then  taking  with  you  foiur  and  where  such 
discreet  and  lawful .  knights  of  your  county,  you  go  in  fr^^™  *I^^^' 
person  to  the  Court  of  Requests  for  the  town  and  borough  «j»^*  Court  of 
of  Southwark  and  eastern  half  of  the  hundred  of  Brixton,  Court  of  Com- 
in  the  county  of  Surry;  and  in  open  Court  there,  cause  the  dkectedlt'to  be 
plaint  to  be  recorded,  which  was  in  the  said  Court  without  "".^  ^^^  ^^  * 

■^  ^  '  writ  of  procf- 

ourwrit,  between  Richard  Bye  and  the  said  Peter,  of  a  dendo,M  the 

plea  of  debt,  as  it  is  said,  wherein  the  said  Pete$'  complains  court  below 

that  fiJse  judgment  hath  been  given  against  him  in  the  JJJJjJ^Jo'Sj  **^ 

said  Court:  and  that  you  have  the  said  record  before  our  given  "accord- 

,  ,  ing  to  equity  and 

Justices  at  Westminster,  in  eight  days  of  St.  Hilary,  under  good  conwi- 
your  seal  and  the  seals  of  four  lawful  men  of  the  said  according  to"uie 
Court,  of  such  as  shall  be  present  at  the  said  record;  and  "*"**  wurse  of 

•  *  proceeding  at 

summon  by  good  summoners  the  aforesaid  Richard,  that  common  law. 
he  be  then  there  to  hear  the  said  record ;  and  have  you 
there  the  summoners,  the  names  of  the  said  four  men,  and 
this  writ.     Witness  ourselves  at  Westminster,  the  eighth 
day  of  December,  in  the  fourth  year  of  our  reign« 

NuttaU, 
The  following  indorsement  was  made  on  the  writ: —  * 

''  By  the  Lord  Chancellor  of  Great  Britain,  at  the  in- 
stance of  the  defendant.*' — ^The  Sheriff  made  his  return  as 
follows: — *'  By  virtue  of  this  writ  to  me  directed,  I  have 
been  to  the  Court  within  written,  and  have,  in  full  Court 
there,  caused  the  plaint  within  mentioned  to  be  recorded, 
which  record  appears  in  the  schedule  hereto  annexed ;  and 
I  have  the  said  rec(Mrd  before  the  Justices  of  the  Lord 
the  King  within  written,  at  the  day  and  place  within  men^ 
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I824i.  tioned,  under  my  seal  and  the  seals  o{  Samuel  Lee,  James 
Burslam,  William  Rogers,  Joshua  Burland,  and  Henry 
Rogers,  lawful  men  of  my  county^  who  were  present  at  the 
said  record;  and  I  have  prefixed  the  same  day  to  the  said 
parties,  that  then  they  may  be  there  ready  to  proceed  in 
the  said  plaint  as  within  I  am  commanded. 

Charles  H.  Turner,  Esq.  Sheriff." 

The  phunt  was  as  follows: — 

Town  and  Borough^  At  the  Court  ofRegueHs,  esta- 
ofSouthwark,  to  vAi,  5  blished  and  empowered  by  various 
acts  of  Parliament  for  the  recovery  of  small  debts,  in  the 
town  and  borough  of  Sauthufark  and  the  eastern  half  of 
die  hundred  of  Brixton,  in  the  county  of  Surry,  held  at 
the  Court-house,  in  the  parish  of  Su  Mary  Magdalen, 
Bermondsey,  in  the  county  oi  Surry,  and  near  to  the  said 
town  and  borough,  in  the  said  county,  and  within  the 
jinrisdiction  of  the  same  Court,  on  Wednesday  the  26th 
Nonen^er,  in  the  fourth  year  of  the  reign  of  our  sove- 
reign Lord,  George  the  Fourth,  &c.  and  in  the  year  of 
our  Lord,  183S,  before  S.  L.,  J.  B.,  W.  K,  J.  B.,  and 
H*  JR.,  five  Commissioners  lawftdly  appointed  to  ad- 
minister the  powers  of  the  said  act  for  the  more  spee- 
dy recovery  of  small  debts  within  the  jurisdiction  of  the 
siud  Court  as  aforesaid;  at  this  Court  comes  Richard 
Bye  in  his  proper  person,  and  complains  of  Peter  Seoti, 
tot  that  whereas  the  said  Peter,  being  an  mhabitant  with- 
in the  said  eastern  half  hundred,  and  within  the  jurisdic- 
tion of  the  said  Court,  was  and  is  indebted  to  him  the  said 
Ridtard  in  the  sum  of  two  pounds,  eleven  shillings,  and 
four  pence,  which  the  said  Peter  refuseth  to  pay  hun  the 
said  Richard,  although  often  requested  so  to  do ;  where- 
upon he  the  said  Richard  prays  that  the  summons  of  the 
same  Court  may  be  made  to  him  against  the  said  Peter, 
on  the  plea  aforesaid,  and  it  is  granted  to  him  in  these 
words  (that  is  to  say) : — 


IN  THE  FIFTH  YBAR  OF  GEO.  IV. 

Geo*  4,  Rex — Friday. 

Court  oi  Requests  for  the  town  and  borough  of  South- 
work,  and  eastern  half  of  the  hundred  of  Brixton^  in 
the  county  of  Surry. 

To  Peter  Scott* — ^You  are  hereby  summonedj  and  in 
hia  Majesty's  name  strictly  enjoined  and  commanded  per- 
sonally to  be  and  appear  before  the  Commissioners  of  the 
said  Court,  at  the  Court-house,  in  Crosby  Row,  King 
Street,  Snow  Fields,  Southwark,  on  Friday  next,  precisely 
at  a  quarter  before  eleven  of  the  clock,  ia  the  forenoon,  to 
answer  the  demand  of  Richard  Bye,  for  a  debt  owing  by 
you.   Herein  fail  not.     Dated  this  96th  December,  1823. 

By  the  Court.  ^^^^  ^^  Meymott,  Clerks. 

And  upon  this  it  b  in  and  by  the  same  Court  here  com- 
manded to  John  Prinsep,  Esq.,  the  bailiff  of  the  same 
Court,  that  he  serve  and  deHver  the  said  summons  to  the 
said  Peter,  or  at  his  usual  place  of  residence,  so  that  he 
appear  at  the  same  Court  on  the  day  named  in  the  said 
summons,  to  answer  Ae  said  Richard  in  the  plea  of  his 
said  plaint  ;^-the  ssme  day  is  given  in  and  by  the  name 
Court  here  to  the  said  Richard,  to  be  there,  ftc.  At 
which  said  Court,  to  wit,  the  Court  of  Requests  aforesaid, 
held  at  die  said  Court-house,  Borough,  and  within  the 
jurisdiction  of  the  same  Court,  on  Friday  the  S8tli  No^ 
vember,  in  the  said  fourth  year,  &c.  before  the  before 
named  S.  L.,  J.  B*,  W*  R.,  J.  B.,  and  H.  iS.,  Commis- 
sioners of  the  same  Court,  comes  the  said  Richard,  and 
oilers  himself  agunst  the  said  Peter,  in  the  plea  of  the 
said  plaint;  whereupon  the  said  Peter  being  solemnly 
called,  and  not  appearing,  the  said  Richard  prays  that  the 
said  Peter  may  be  attached  for  contempt,  and  it  is  granted 
to  him  in  these  words : — 

Friday — Oeo.  4,  Rex* 
Court  of  Requests  for  the  town  and  borough  of  South" 
wark,  and  eastern  half  of  the  hundred  of  Brixton,  in 
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18^  the  county  of  Surry.     At  a  Court  holdeui  on  Friday, 

the  28th  November,  1828,  at  the  Court-house,  Crosby 
Row,  &c. 

Mr.  Peter  Scott — It  appearing  to  this  Court,  that  you 
have  been  duly  summoned  to  attend  here  this  day,  to  an- 
swer the  demand  of  Richard  Bye,  for  a  debt  owing  by 
you;  and  although  duly  called,  come  not,  you  are  there- 
fore attached  for  contempt,  and  are  hereby  peremptorily 
commanded  personally  to  be  and  appear  before  the  Com- 
missioners of  the  Court  aforesaid,  at  a  Court  to  be  holden 
on  Tuesday  the  2d  December,  1823,  at  12  at  noon  precisely, 
at  the  Court-house  aforesaid,  to  hear  and  abide  such  order 
as  shall  be  then  made  touching  such  demand.  Herein  fail 
not,  as,  in  case  of  default,  execution  wilUmmediately  issue 
for  such  debt  as  shall  be  then  awarded  against  you,  to- 
gether with  costs. 

By  the  Court.  '^^'^^  "^  Meymatt. 

Then,  after  directing  the  bailiff  of  the  Court  to  serve  the 
attachment  on  the  said  Peter,  the  plaint  proceeded  as  fol- 
lows : — At  which  same  next  Court,  to  wit,  the  Court  of 
Requests  aforesaid,  held  at  the  said  Court-house,  and 
within  the  jurisdiction  of  the  same  Court,  on  Tuesday,  the 
2d  of  December,  in  the  said  fourth  year,  &c.  before,  &c. 
(the  said  commissioners),  comes  the  said  Richard  and  of- 
fers himself  against  the  said  Peter,  in  the  plea  of  the  said 
plaint;  whereupon  the  said  Peter  being  solemnly  called, 
comes  into  the  same  Court  here,  in  his  own  proper  person; 
and  thereupon  the  said  Richard  declares  here,  in  this 
same  Coutt,  against  the  said'  Peter,  in  the  plea  of  his 
said  plaint,  and  saith,  that  the  said  Peter  being  an  inha- 
bitant within  the  said  eastern  half  hundred,  and  within 
the  jurisdiction  of  the  same  Court,  became,  and  was,  and 
is  justly  and  truly  indebted  to  him,  the  said  Richard^  in 
the  sum  of  two  pounds,  eleven  shillings,  and  fourpence. 
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«8  aforesaid;  and  the  commissioners  of  the  said  Court,  .  IS&U 
duly  appointed  and  sworn  according  to  the  statute  in  that 
case  made  and  proYided,  having  heard  all  and  every  the 
matters  and  things  which  the  said  Peter  can  allege  in  his 
defence,  touching  the  said  claim  of  the  said  Richard,  do 
adjudge  and  order  as  follows : — 

Court  of  Requests  for  the  town  and  borough  of  South- 
wari,  and  eastern  half  of  the  hundred  of  Brixton,  in  the 
county  of  Surrey,  between  Richard  Bye,  plaintifFi  and 
Peter  Scott,  defendant; — 

Upon  hearing  the  parties,  at  a  Court  holden  on  the  2d 
December,  18§3^  it  is  adjudged,  that  a  debt  of  fifty-one 
shillings  and  four-pence  is  due  from  the  said  Peter  to  the 
said  Richard:  and  it  is  ordered,  that  the  said  Peter  do, 
within  seven  days  now  next,  pay,  between  the  hours  of 
nine  and  two  o'clock,  to  the  clerks  of  this  Court,  at  the 
public  office.  King  Street^  Southwarh,  for  the  use  of  the 
said  Richard,  the  said  debt,  together  with  thirteen  shil- 
lings and  sixpence  costs ;  and  it  is  further  ordered,  that 
upon  de&ult  made  therein,  the  clerks  of  this  Court  do 
forthwith  issue  execution  against  the  body  of  the  said 
Peter  for  the  said  debt  and  costs,  together  with  the  costs 
of  such  execution,  and  officer's  fees. 

By  (be  Court,  Speck  and  MeymotU 

Which  said  debt,  costs,  and  charges,  in  the  whole,  amount 
to  three  pounds,-  four  shOlings,  and  ten  pence ;  and  the  said 
Peter  in  mercy,  &c. 

This  was  signed  by  the  five  Commissioners. 

And  hereupon  the  said  Peter  says,  that  false  judg- 
ment is  given  against  him  in  the  proceedings  aforesaid,  in 
many  instances,  that  is  to  say,  in  this; — that  although  it 
is  stated  and  aUeged,  in  and  by  the  said  record,  (amongst 
other  things)^  in  substance,  that  at  the  said  Court  oi  Re- 
quests, held  at  the  said  Court-house,  and  within  the 
jurisdiction  of  the  same  Court,  on  Tuesday,  the  Sd  of  De* 
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25w  cembcTj  in  the  said  fourth  year,  &c.  before  the  said  Com- 
mifisioners  (^f  the  same  Court,  (naming  them),  came  the  said 
Richard  and  offered  himself  against  the  said  Peter ^  in  the 
plea  of  the  said  plaint;  whereupon  the  said  Peter  being 
solemnly  called,  came  into  the  same  Court  there  in  his  pro- 
per person ;  and  thereupon  the  saidlZf  cAarcI  declared  there, 
in  that  same  Court,  against  the  said  Peter,  in  the  plea  of 
his  said  plaint,  and  said  that  the  said  Peter,  bdng  an  in- 
habitant within  the  said  eastern  half  hundred,  and  widiin 
the  jurisdiction  of  the  same  Court,  became,  and  was  there 
justly  and  truly  indebted  to  the  said  Richard,  in  the  sum 
of  two  pounds,  eleven  shillings,  and  fourpence,  as  afore- 
said ;  yet  it  is  Aot  stated  or  alleged,  in  or  by  the  said  xe- 
cord,  how  or  in  what  manner  the  said  Peter  became  and 
was  so  indebted  *to  the  said  Richard  as  aforesfa49  or  fiir 
or  upon  what  consideration  the  said  supposed  debt  was 
o.wing  or  founded,  or  whether  the  s^d  supped  debt  wa^ 
not  the  balance  of  an  i^:couQt  on  demand  oniginaUy  ex- 
ceeding five  pounds; — and  also  in  this,  to  wit,  that  it  doies 
not  appear,  in  and  by  the  adjudication  and  order  of  the 
said  Commissioners,  that  the  said  Peter  wi|s  found  to  be  a 
person  residing  or  inhabiting  within  the  said  eastern  hatf 
hundred,  or  within  the  jurisdiction  of  the  same  Court;— and 
also  in  this,  to  wit,  that  it  does  not  appear,  in  or  by  the 
said  record,  that  before  the  issuing,  or  service,  or  delivery 
of  the  said  summons  therein  mentioned,  for  the  appear- 
ance of  the  said  Peter  in  the  said  Court  of  Requetts,  in 
the  plea  of  the  plaint  aforesaid,  the  said  Richard  deposit- 
ed with  the  clerk  or  clerks  of  the  said  Court,  for  the  said 
supposed  debt  of  two  pounds,  eleven  shillings,  and  four- 
pence,  the  sum  of  ten  shillings,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided; — and  also 
in  this,  to  wit,  that  by  the  record  aforesaid,  it  appears 
that  the  judgment  aforesaid,  in  form  aforesaid  given, 
was  given  for  the  said  Richard  against  the  said  Peter, 
whereas,  by  the  law  of  the  land,  tiie  said  judgment  ought 
tp  have  been  given  for  the'  said  Peter  against  the  said 
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Hichard;  and  he  prayed  that  it  might  be  reversed  and  an-       .j^^. 
niiBed. 

The  said  Hichard  said^  that  the  said  record  was  in  no  wise 
vicious  or  defective,  nor  the  judgment  false^  and  he  prayed 
that  the  Court  here  might  proceed  to  the  examination  of 
the  record.   A  day  was  therefore  given  to  the  parties  here. 

The  case  now  came  on  ftrir  argument,  when — 

Mr.  Serjeant  Lawes,  in  support  of  the  writ,  after  re- 
ferring to  the  statutes  46  Geo.  3,  c.  87,  and  4  Geo.  4,  c. 
ISS,  enlarging  the  powers,  and  rendering  more  effectual 
the  acts  22  Geo.  2,  c.  47,  and  32  Geo.  2,  c.  6,  by  which 
the  Court  ot  Requests  for  the  town  and  borough  of  South- 
mark  was  established,  and  a  jurisdiction  given  to  the  Com- 
miflrioncgs  over  debts  not  exceeding  40«.,  which,  by  the 
statute  46  Geo.  S,  was  extended  to  5i. ;  submitted,  that, 
although  by  the  latter  part  of  the  6th  section  of  that  sta- 
tute, it  wasenatited,  that  no  orders,  decrees,  judgments,  or 
proceedings  should  be  teitioved  or  removeable  Into  any 
dther  Court,  by  certiorari  or  otherwise  howsoever;  still  that 
dause  was  altogethet  repealed  by  the  15th  section  of  the 
4  Geo.  4;  so  that  this  Court  has  now  jurisdiction,  and  a 
writ  of  false  judgment  will  consequently  lie. 

[But  the  Court  referred  to  the  case  of  Dr.  Graenvelt  v. 
Burwett{a)f  where  Lord  Chief  Justice  Holt  held,  ''  That 
wherever  a  new  jurisdiction  is  erected  by  act  of  Parlia- 
ment, and  the  Court  or  Judge  that  exercises  this  jurisdic- 
tion acts  as  a  Court  or  Judge  of  record,  according  to  the 
course  of  the  common  law,  a  writ  of  error  lies  on  their 
judgments;  but  where  they  act  in  a  summary  method,  or 
in  a  new  course,  different  from  the  common  law,  there  a 
writ  of  error  lies  not,  but  a  certiorari.'*] 

That  is  the  only  authority  to  be  found  in  support 
of  such  a  principle.     In  Fitxherberfs  Natura  Brevium  (6), 

(a)  1  Salk.  263,  S.  C,  1  Lord     tit.  Certiorari,  A  (1). 
Raym.  469.   Gartli.  4$l.    Com.         {h)  P.  38  A  (dth  edit.  4to.). 
Rep.  76 ;  and  see  Comyns's  Digest, 
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j^^.  it  is  laid  down,  that  **  a  writ  of  false  judgment  lies, 
where  false  judgment* is  given  in  the  county,  or  in  the 
hundred,  or  in  other  Court  Baron,  which  is  not  a  Court 
of  record,  in  a  plea  real  or  personal.'*  And  in  Finches 
Law  (a),  it  is  laid  down  generaUy,  that  false  judgment 
is  upon  error  in  a  base  Court;  and  Mr.  Justice  Black- 
stonef  in  his  Commentaries  (&),  in  treating  of  a  Court 
Baron,  says,  that,  "after  judgment  given,  a  writ  of  fidse 
judgment  also  lies  to  the  Courts  at  Westminsterf  to  re-hear 
and  review  the  cause,  and  not  a  vnrit  of  error,  for  that  it  b 
not  a  Court  of  record."  And  he  afterwards  draws  a  dis- 
tinction between  proceedings  in  a  Court  of  record,  and 
one  which  is  not;  and  observes  (c),  that  ''a  writ  of  error 
lies  for  some  supposed  mistake  in  the  proceedings  of  a 
Court  of  record;  but  to  amend  errors  in  a  base  Court  not 
of  record,  a  writ  of  false  judgment  lies.**  And  in  Coke 
lAtileton  (d),  it  is  said,  "  that  judgment  must  rega- 
larly  be  given  by  Judges  of  record,  and  in  a  Court  of  re- 
cord, and  not  by  any  other  inferior  Judges  in  base  Courts, 
for  thereupon  a  writ  of  false  judgment  lies.**  Although  in 
Fituherberfs  Naiura  Brevium{e)f  it  is  said,  that  "  a  man 
shall  not  have  a  writ  of  fidse  judgment,  but  in  the  Conrt 
where  there  are  suitors ;  for  if  there  be  no  suitors,  there 
the  record  cannot  be  certified  by  them  ;** — ^yet  here  the  Court 
was  created  and  constituted  by  statute,  and  was  to  be 
holden  before  three,  or  five,  Commissioners,  according  to 
the  amount  of  the  debt  claimed,  who  may  be  assimilated 
to  the  suitors  in  the  County  Court,  as  they  were  competent 
to  take  cognizance  qf  the  proceedings,  and  also  to  certify 
the  record.  And  though,  in  GrbenveU  v.  BurtoeUi/), 
it  was  decided,  that  error  would  not  lie  upon  a  judg- 
ment given  by  the  Censors  of  the  College  of  Physicians; 
because  their  proceedings  were  not  according  to  the  course 
of  the  common  law,  as  they  were  without  indictment  or 
formal  judgment ;  yet  it  was  held,  that  a  certiorari  lay,  for 

(a)  Book  IV.  484.  (d)  P.  288  (b). 

(h)  VoL  III.  p.  34.  (e)  P.  40  H. 

(c)  lb.  407.  (/)  1  Salk.  144. 
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that  it  was  a  consequence  of  every  inferior  jurisdiction  of  ^J^^ 
record,  that  their  proceedings  should  be  removeable  into 
the  Court  otKing^s  Bench,  to  inspect  the  record,  and  see 
whether  they  kept  themselves  within  the  limits  of  their 
jurisdiction.  And  although  Lord  Holi  is  reported  to  have 
laid  down  the  principle  above  referred  to  in  Salkeld,  yet  it 
must  be  considered,  that  the  proceedings  in  that  case  arose 
out  of  the  peculiar  jurisdiction  of  the  College  of  Physi- 
cians ;  whilst  here,  they  were  according  to  the  course  of  the 
common  law,  as  there  were  a  declaration  and  judgment; 
and  if  they  had  taken  place  in  a  Court  of  record,  there  can 
be  no  doubt  but  that  a  writ  of  error  would  have  lain.  So, 
if  such  proceedings  be  had  in  a  Court  not  of  record,  it  is 
clear,  that  the  party  has  his  remedy  by  a  writ  of  false 
judgment.  Besides,  in  Dr.  GroenveWs  Case  the  subject 
matter  of  the  complaint  was  for  mal-practice,  and  not  the 
recovery  of  a  debt,  for  which  a  provision  is  expressly  made 
by  statute. — ^At  aU  events,  the  late  statute  4  Geo.  4,  was 
passed  to  restore  the  right  of  appeal  to  a  superior  jurisdic- 
tion, as  it  repeals  the.  clause  in  the  46  Geo.  8,  by  which 
parties  were  prohibited  firom  removing  the  proceedings  by 
certiorari,  or  otherwise:  and  if  the  latter  words  do  not  in- 
clude writs  of  false  judgment,  they  are  altogether  mopera- 
tive.  Besides,  the  plaint  is  in  the  nature  of  an  original  writ, 
and  the  declaration  must  be  framed  as  in  an  ordinary  pro- 
ceeding; and  formal  judgment  is  given,  vix.  ideo  considera- 
turn  e^ti  as  in  a  civil  action ;  and  the  whole  of  the  proceedings 
are  set  out  on  the  face  of  the  record,  which  is  now  before 
the  Court.  That,  therefore,  distingubhes  this  from  Dr. 
Groenvelfs  Case,  as  reported  in  Carthew,  where  Lord 
Holt  is  stated  to  have  assigned  the  following  reason  (a): — 
"  It  is  true,  no  writ  of  error  will  lie  upon  this  judgment, 
because  it  is  a  Court  instituted  de  novo,  and  by  the  institu- 
tion they  are  not  bound  up  to  the  formalities  of  other 
Courts,  vix.  they  are  not  bound  to  draw  up  their  judg-  .^ 
ments  with  ideo  conrideratum,  &c.,  but  it  is  sufficient  for 

(a)  Carthew,  494. 
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them  to  shew  the  conviction  in  other  words.**  Here,  how- 
ever^  the  statute  4€  Geo.  S,  c.  87,  s.  6,  not  only  authorises 
the  Commissioners  to  make  orders,  decrees,  and  judg- 
ments, but  directs  that  they  shall  be  registered  in  a  book 
to  be  kept  for  that  purpose  (a);  aqd.the  defendant  is  stated 


(a)  Sect.  6.  By  which  it  is  en- 
acted, that  "  it  shall  and  may  be 
lawful  for  any  pelvon  or  persons, 
whether  residing  within  the  town 
and  borough  of  Southwarkf  and 
the  eastern,  half  of  the  hundred  of 
Brixton,  or  elsewhere,  who  now 
have,  or  hereafter  shall  have,  any 
debt  or  debts  owing  or  due  to,  or 
claimed  or  demanded  by  such  per- 
son or  persons,  in  Ida  or  their  own 
right,  &c.  and  for  which  debt  or 
debts  he  or  they  shall  demand  any 
sum  of  money  no$  exendrng  fin 
paun^,  from  any  penon  or  per- 
sons whomsoever,  residing  or  inha- 
biting within  the  sud  town  and 
borough  of  Soutkwarkt  &c.  or 
keeping  any  house,  &c.  or  seek- 
ing a  livelihood,  or  trading  or 
dealing  within  the  same  town  and 
borough,  &c.  to  cause  such  debtor 
or  debtors,  person  or  persons, 
from  whom  such  debt  or  debts 
shall  be  due  or  owing,  or  claimed 
or  demanded,  and  so  resident,  in- 
habiting, or  keeping  any  house, 
&c.  or  seeking  a  livelihood,  &c. 
to  be  warned  or  summoned,  by 
personal  sendee,  or  by  a  printed 
or  written  summons,  left  at  the 
dwelling-house,  &c.  of  such  debtor 
er  debtors,  person  or  persons  as 
aforesaid,  within  the  jurisdictioii 
of  the  said  Court,  to  appear  before 
the  Commissioners  of  the  Court ; 
and  that  after  such  summons,  the 
>^idlCommisbionerti)  or  any  three 


or  more  of  them,  in  case  the  debt 
shall  not  exceed  40s.  p  and  if  the 
same  shall  be  above  40».  and  shall 
not  exceed  the  sum  of  fiv^poondi, 
the  said  Commissionen,  or  aiq^ 
five  or  more  of  them,  shall  have 
full  power  and  authority  from 
time  to  time  to  make  and  cause 
ta  be  made  sodi  order  or  orden^ 
decrees,  ja^pnems,  and  procoed- 
ings  between  such  party  plaintift 
er  parties  pluntifs,  and  his  or  dieir 
debtorordebtorB,or  other  person  or 
persons,  deiendsntor  d^Badaali^ 
toucluBg  sueh  debts,  as  ik^  AM 
find  to  stand  with  aqai^  and 
good  conscience:  and  may  order 
and  direct  the  payment  of  any 
such  debts  to  be  made^  citkar  in 
one  sum  at  once,  or.  by.  instal- 
ments at  stated  periods,  as  thsy 
shall  see  cause  and  deem  just  and 
reasonable:  all  whldi order  or  <»> 
ders,  decrees^  judgmenti^  and  pnr 
ceedings  so  to  be  made,  shall  be 
registered  in  a  book  or  books,  to 
be  kept  for  that  purpose,  by  the 
clerk  or  clerks  of  the  said  Ooist, 
or  his  or  their  suffideat  dqvoly  or 
deputies,  as  they  had  been  accus- 
tomed to  be,  and  as  well  the  party 
plaintiff,  or  parties  plainti£&,  as 
the  debtor  or  defendant,  or  debt- 
ors  or  defendants,  whom  sodi  oi^ 
der  or  orders,  decree  or  decrees* 
judgments,  and  proceedings  should 
respectively  concern,  should  ob- 
serve, perform,  and  keep  die  same 
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to  be  in  mercy,  as  in  a  Court  of  common  law. — Supposing  ^  1834. 
that  the  writ  will  liei  there  pan  be  no  question  but  that 
the  proceedings  are  invaHcl  and  erroneousj  as  the  plaint 
or  declaration,  as  set  out  on  the  face  of  the  record,  is 
in  general  terms,  and  does  not  specify  the  nature  of  the 
debt,  or  the  consideration  on  which  it  was  founded.  In 
Spark  Y.  Jobber  (a)  f  it  was  held,  that  a  declaration  in  t»- 
debitiUus  assumpsit  for  divers  goods,  merchandizes,  and 
things^  sold  by  the  plaintiff  to  the  defendant,  was  too  un*^ 
certain,  as  it  did  not  sufficiently  specif;^  the  cause  of 
aetion.  So,  in  Wiixh  ▼.  Essingion(b),  it  was  held,  that' 
a  declaration  in  trespass  for  taking  goods,  must  specify 
what  the  goods  were;  and  in  Davyy.  Baker {c\  where, 
in  an  action  of  debt  on  the  statute  3  Geo*  %  c*.  ^,  for 
bribery  at  an  election,  the  declaration  stated  that  the  de- 
fendant did 'receive  a  gift  or  reward,  without  specifying 
what  he  received  or  took,  it  was  held,  that  such  declara- 
tion was  bad,  even  after  verdict.  Besides,  here  it  does  hot 
appear,  by  the  adjudication  of  the  Comnussioners,  whether' 
the  plaintiff  was  residing  within  the  jurisdiction  of  the 
Court;  so  that  the  proceedings  are  altogether  vicious, 
ahd  cknnot  be  supported. 

Mtl  Serjeant  ToMy^  cohtra,  admitted  that  the  declara- 
tioii  was  bad  iiY  sub8tan<ie;  but  observed,  that  sinde  thie 
exi^eiiee  of  Oourts^f  Conscience,  which  were  established^ 
SO'  long 'since  as  the  reign  ot  James  1  (cQ,  a  writ  of  false 
judgment  neVer 'appears  to  have  been' brought.  Here,  the 
Sheriff  Was  commanded 'by  the  writ  to  go  in  person  to 
the  ShuthiioarJc  Borotigh  Court  of  Requests^  taking  with' 
hhn  four  discreet  and  lawful  khights  of  his  county ;  that  b, 

respectively,  in  ail  points :  and  no  howsoever*' 

such  orders,  decrees,  judgments,         (a)  2  Ld.  Raym.  1460. 

or  proceedings  should  be  removed         (6)  2Ld.  Raym.  1410. 

or   removeable    into    any   other         (c)  4  Burr.  2471. 

Court  by  eeriiorari  or  otherwise         {d)  See  3  Jac.  1,  c.  16.        , 
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j^S5Mt^^  in  conformity  with  the  form  of  the  writ  of  accedfu  ad 
Curiam^  in  Fitzherbert (a)y  where  it  is  stated,  that  "if 
a  fidse  judgment  be  given  in  another  Court  Baron  than  in 
the  Sheriff's  Court,  then  the  writ  of  fake  judgment  b 
caUed  a  writ  oiaccedas  ad  Curiam^  and  shall  be  directed  to 
the  Sheriff.*'  At  all  events,  a  writ  of  &lse  judgment  only  lies 
to  a  base  common  law  Court,  such  as  Courts  Baron,  County 
Courts,  and  Hundred  Courts.  Dr.  GroenveWs  Case  is 
expressly  in  point  to  shew,  that  wherever  a  new  jurisdic- 
tbn  is  created  by  act  of  Parliament,  a  writ  of  error  lies; 
and  that  where  the  proceedings  differ  from  the  common 
law,  the  proper  course  b  to  proceed  by  certiorari. 

Lord  Chief  Justice  Best. — I  have  no  difficulty  in  saying,, 
that  thb  vnrit  of  fiUse  judgment  does  not  lie»  If  it  did, 
however  trifling  matters  in  dbpute  may  be  in  Courts  of 
RequestSt  obstinate  persons  would  be  continually  bringing 
them  before  superior  Courts,  and  thereby  the  parties 
would  be  put  to  all  the  expense  and  delay,  which  it  was 
the  express  object  of  the  Legislature  to  prevent.  The 
grounds  on  which  I  am  of  opinion  that  thb  writ  does  not 
lie  are  these: — Commbsioners  in  a  Court  otRequeHido 
not  proceed  on  the  principles  of  a  Court  of  common  law, 
nor  can  it  be  considered  as  such;  it  would  therefore  be 
absurd  to  remove  a  judgment  of  that  Court  here,  as  we 
can  only  decide  on  the  principles  of  common  law.  A  Court 
of  Requests  is  in  the  nature  of  a  Court  of  equity  or  con- 
science, and  was  established  for  the  purposes  of  convenience 
and  saving  an  unnecessary  expense  and  delay  to  suitois 
whose  demands  were  of  a  trifling  or  limited  nature.  In  all 
cases  of  debt  within  its  jurbdiction,  the  Comnussioners  have 
an  equal  right  toexercbe  their  authority  as  a  Court  of  equity 
has:  and  it  cannot  be  supposed,  that  we  are  to  know  the 
principles  on  which  such  a  Cou]:t  may  act.  If  we  apply  them 
to  the  present  case,  it  would  be  directly  against  the  statutes 

(«)  P.  38  D. 
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by  which  the  Court  below  was  constituted.  Even  supposing  .J^*^ 
that  a  defendant  may  there  put  in  a  plea,  yet,  on  appearing 
before  the  commissionersj  on  being  summoned  so  to  do,  he 
may  shew  grounds  to  prevent  the  plaintiff  from  proceed- 
ing; and  the  commissioners  might  enjoin  him  from  so  do- 
ing, which  would  be  in  the  nature  of  an  injunction  in  a 
Court  of  Equity ;  and  we  have  no  means  of  forming  an 
opinion,  by  what  motives,'  or  on  what  grounds,  the  Court 
below  might  have  acted.  It  would  therefore  be  absurd 
for  us  to  revise  proceedings  in  such  a  Court,  or  direct  them 
to  be  made  conformable  to  those  of  the  common  law, 
^  when  it  is  founded  on  a  totally  different  basis.  Although 
a  doubt  may  be  created,  as  the  statute  4  Geo  A,  c.  1S3,  s. 
15,  repeals  the  6th  section  of  the  46  Geo.  S,  c*  87,  as  far  as 
it  prohibited  the  parties  from  removing  proceedings  by 
ceriiorari,  or  otherwise,  still,  if  the  Court  below  has  a  right 
to  exercise  an  equitable  jurisdiction,  a  writ  of  certiorari 
may  be  issued  out  of  Chancery,  as  well  as  out  of  the 
Court  of  King^s  Bench;  and  it  might  be  fit,  that  the 
former  Court  might  review  the  proceedings,  on  their  being 
brought  before  it.  But  tlus  Court  is  not  empowered  to  do 
so,  either  on  principle  or  by  authority.  FUzherbert,  in  his 
Natura  Brevium,  in  treating  of  the  writ  of  &lse  judgment,  . 
states  the  different  Courts  to  which  it  may  apply,  and  which 
does  not  extend  to  every  base  Court.  He  says  (a),  "  it 
lies  where  false  judgment  b  given  in  the  county,  or  in 
the  hundred,  or  in  other  Court  Baron,  which  is  not  a 
Court  of  record;**  and  although  he  shews  no  authority  for 
that  position^  yet  he  has  always  been  considered  as  a 
most  accurate  writer :  and  if  it  had  applied  to  any  other 
)Court,  he  would  have  expressed  himself  differently ;  and 
it  must  be  observed,  that  all  three  of  those  Courts  proceed 
on  the  principles  of  the  common  law ;  and  consequently  the 
Courts  above  may  judge  of  the  principles  on  which  such 
Courts  have  acted.    Although  Lord  Coke,  Finch,  and 

(a)  P.  38. 
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Sir  Wittiam  Blaehsione  have  laid  it  down  genenlly,  that 
a  writ  of  fabe  judgment  lies  irom  any  base  Court,  not  of 
record;  yet  they  hare  referred  to  Fiizherberi  as  their 
authority,  who  has  confined  it  to  the  three  spedes  of 
Courts  I  have  just  mentioned.  These^at  the  time  he 
wrote,  were  the  only  base  Courts,  and' in  which  the  plead- 
ings, evidence,  and  judgment,  were  subject  to  the  rules 
of  coimnon  law»  Although,  therefore,  the  later  writers 
may  have  used  more  general  terms  than  they  w^re  warrant- 
ed in  doing,  yet  this  wiU  reconcile  the  apparent  inconsis- 
tenqy  between  tbem  and  Fitxherbert;  lund  although  diis 
Court  might  have  jurisdiction  to  review  the  judgments  of 
those  enumerated  by  hkn,  yet  it  cannot  apply  to  a  Comrt 
of  Requests,  where  the  judgment  is  to  be  given  aecordii^ 
to  equity  and  good  conscience.  The  reasoning  of-  IxNrd 
HoU  in  Dr.  GrdewPel^s  Case  is  not  to  be"  dhtingnishied 
from  the  present,  9t««  that  wherever  a  new^  jmrisdictiott 
is  created  by  statutey  and  the  Court  or*  Judge  exer* 
cising It  acts  in « summary  method,  or  in  anew  course, 
dlfiferent  ftomf  *  the  cootinon  law^  a  writ  of  error  does 
not 'lie,  but  a  certiorari,  Ttiere,  it  was  held,  that  a 
deolsion  of  the  College'  of  Phyncitm^  could  m^t  be  ex- 
amined on  a  writ '  of  error,  as  it  did  not  proceed  accord- 
ing to  the  course  or  principles  of  the  common  law.  Net* 
ther  does  a  Court  of  Conscience;  and  there  isnodause 
in  either  of  the  statutes  by  which  a  jurisdiction  is  given  to 
the  JSouihwark  CouH  of  Requests,  to  shew  that  the  pleads 
ings  must  be  m  writklg.  Ait  all  events,  no  decimation  is 
required,  as  the '  plaintiff  is  only  bound  tO'  make  a  com- 
plaiib  on  oath:  besides,  the  parties  themselves  mby  b^ 
examined  •  as  witaiesses ;  and  the  Couit  may  pronounce 
what  judgment  may  seem  fit  to  them,  which  knust  of  neces- 
sity imply  a  different  course  of  proceeding  from  the  com^ 
mon  law.  As  this  writ,  therefore,  has  been  issued  impro- 
perly, I  am-clearly  of  opinion  that  it  will  not  liet  and  St 
must  be  consequently  sent  back  by  a  writ  o( procedendo. 
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Mn  Justice  Park.  —  I  am  clearly  of  the  same  opinioni        iftM^ 
and  found  my  judgment  chiefly  on  the  strong  reasoning  of 
Lord  Holt  in  Dr.  Groetwelfs  Case,  as  reported  in  SMkeld^ 
and  which  is  also  to  be  fotind  in  Corf  Aetr,  Lord  Raymond, 
and  Comyn.    My  brother  Laiwes  has  failed  in  shewing 
us  that  the  proceedings  in  a  Court  of  Requests  are  analo- 
gous to  those  in  a  Court  of  common  law:  and  it  would  be 
highly  improper  if  they  were  so.    The  object  of  the  Le- 
gislature in  establishing  these  Courts,  was  to  enable  smaU' 
debts  to  be  recovered  without  putting  the  parties  to  the 
exjiense  attending  a  suit  at  law;  but  if  long  and  formal 
pleadings  were  allowed,  the  expense  might  be  enoormous: 
and  in  the  schedule  of  fees  ^ven  in  the  19th  section  of  the 
46  Geo.  Sy  no  charge  is  inserted  for  a  declaration,  nor  is . 
there  any  thing  in  the  act  authorising  such  a  charge  to.be 
made.    The  6th  section  directs,  that  debtors  shall  be  sum^ . 
moned  to  come  before  the  commissioners,  who  have  a  power 
to  make  such  orders  and  decrees  between  the  parties, 
touching  the  debts  claimed,  as  they  shall  find  to  stand 
with  equity  and  good  consciMce*    That  excludes  the  ne- 
cessity of  proceeding  according  to  the  course  of  the  com- 
mon law,  or  any  of  the  teehnieal  rules  rdating  to  It.    I  am 
therefore  of  opinion^  that  there  is  no  ground  whatever 
for  saying  that  this  writ  will  lie. 

Mr.  Justice  Burrough.— The  statutes  giving  jurisdic- 
tion to  the  Court  oi  Requests,  and  on  which  it  is  founded, 
apply  rather  to  equity  than  to  common  law,  as  the  Commis- 
sioners  are  empowered  to  make  such  orders,  decrees  and 
judgments,  as  they  shall  find  to  stand  with  equity  and 
good  conscience,  and  of  which  we  are  not  competent  to 
form  a  judgment.  Although  Courts  of  Conscience  have 
existed  for  more  than  two  hundsed  years,  no  application 
similar  to  the  pres^it  appears  to  have  been  made. 

Mr.  Justice  Gaseleb.— There  is  nothing  in  the  46  Geo. 
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3^  to  shew  that  written  pleadings  are  necessary  in  the 
Court  below ;  and  by  the  8th  section,  it  is  enacted,  **  that  if 
any  debtor,  who  shall  have  been  duly  summoned,  shall  not 
appear,  either  in  person  or  by  agent,  or  some  other  per- 
son on  his  behalf,  before  the  Court,  at  the  time  and  place 
mentioned  in  the  summons,  it  shall  be  lawful  for  the  Com- 
missioners assembled  in  the  Court,  after  proof  made  upon 
oath  of  the  service  of  the  summons,  to  hear  the  cause  on 
the  part  of  the  plaintiff  only,  and  to  make  duch  order,  de» 
cree,  or  judgment  therein,  and  award  such  reasonable  costs 
of  suit  as  to  them  shall  seem  most  agreeable  to  equity  and 
good  conscience.**  The  only  proceeding  before  hearing  is 
by  summons;  and  it  appears  by  the  fees  directed  to  be 
taken  by  the  19th  section  of  the  act,  that  the  course  of 
proceeding  is  by  summons,  hearing,  and  attachment*  We, 
therefore,  can  have  no  authority  to  interfere  with,  or  re* 
vise  the  proceedings  of  such  a  Court ;  and  it,  therefore, 
appears  to  me  to  be  dear  that  this  writ  will  not  lie. 


Mr.  Serjeant  Toddy  applied  for  costs. 

But  the  Court  said,  that  as  the  writ  was  issued  out  of 
Chancery,  they  could  not  allow  costs ;  that  it  was  sufficient 
for  them  to  decide  that  the  writ  would  not  lie,  and  that  a 
procedendo  must  be  issued  to  send  the  cause  back  to  the 
Court  below. 

Rule  accordingly. 


JvSSrtaS.  TmsTLEwooD,  Plaintiff;  Maidment,  Deforciant. 

If  there  be  an  JtIr.  Serjeant  Bosanquet,  moved,  on  the  part  of  the 

erasnre  in  the  «  «  .     /» 

caption  of  a  fine  conusor,  that  this  fine  might  pass,   notwithstanding  an 

taken  in  India, 

the  dgnatare  of  the  oommiMioner  or  magiftrate  before  whom  it  wai  taken  mint  be  autiieiitkated 
by  aflUaTit 
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objection  had  been  raised  by  the  officeri  on  the  ground       -^f^^ 
that  an  erasure  and  interlineation  had  been  made  in  the   Tbistlewood, 
caption  as  to  the  date  of  the  year^  which  was  not  certified     maidmbnt, 
under  the  notarial  seal  of  the  magistrate  or  commissioner,      i>eforciant. 
before  whom  it  purported  to  have  been  taken.    He  pro- 
duced an  afiidavit,  which  stated^  that  the  caption  was  tak- 
en at  Meerut  in  the  Easi  Indies,  about  six  hundred  miles 
distant  from  Calcutta,  before  a  person  by  the  name  of 
JP.  K.  Smith,  who  acted  as  a  magistrate  therei  under  an 
appointment  from  the  Eatt  India  Company,  at  the  time 
the  caption  purported  to  have  been  taken;  that  he  was 
duly  authorised  to  administer  oaths,  within  the  district  of 
Meerut f  that  there  was  no  notary  public  residing  there; 
and  that  the  East  India  Company  had  received  no  infor- 
mation of  the  death  of  Smith. 

But  the  Court  held,  that  it  was  necessary  to  have  an 
affidavit  that  the  caption  had  been  actually  taken  before 
him,  and  that  the  signature  attached  to  it  was  in  his  hand- 
writing; and  they  referred  to  the  case  oiMaidwient,  plain- 
tiff; Proctor,  deforciant  (a),  where  the  Court  would  not 
allow  a  fine  to  pass,  on  a  statement  that  the  caption  had 
been  taken  in  India,  before  two  commissioners  there,  by  the 
names  of  jS^.  and  Z).,  and  the  affidavit  of  the  caption  stated 
it  to  have  been  taken  before  8.  and  M.,  although  all  three 
of  those  persons  were  commissioners,  and  had  been  named 
in  the  dedimus.  They  also  observed,  that  the  defect  in 
this  case  might  possibly  be  supplied  at  the  Ecut  India 
House,  as  the  handwriting  of  the  magistrate  might  be  known 
to  some  of  the  directors  or  clerks  there,  or  there  might  be 
other  documents  or  official  returns,  by  which  his  signature 
might  be  authenticated  or  proved. 

The  learned  Serjeant  therefore  took  nothing  by  his  mo- 
tion. 

(a)  6  B.  Mooi«,  617. 
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^^^^^  Payne  v.  Massey. 

Where  matten  T^His  was  an  action  t)f  ossumpiii,  and  brongbt  against  the 

fiic?are*refan*d  ddfendant,  for  not  accounting  for  goods  delivered  to  him 

to  an  irbitnitori  w  the  plaintiff  to  sell.    The  declaration  contained  several 

nai  and  eonda-  Special  counts,  toe  common  money  counts,  and  also  a  count 

S:^':^'^.    for  interest. 

opm  it  or  Mt  It       At  Hit  trial,  before  Lord  Chief  Justice  Bett,  «t  GwOd- 

aiide«  tinieM  the 

prindpiei  npon  koU,  at  the  Sittings  after  the  "last  Term,  it  was  agreed, 
ddad  be  ap-  thstt  afi  matters  in  difibrence  should  be  referred  to  an  ar^ 
SoTofthe^^  Utrator ;  and  he  afterwards  made  his  award,  by  which  it 
award.  appeared,  by  the  sum  awarded,  that  he  had  aDowed  the 

a  certain  sum  for  interest. 


Mr.  Serjeant  Toddy,  now  applied  for  a  rule  ni$i,  that 
award  might  be  set  aside,  on  the  ground  of  a  mistake 
by  the  arbitrator^  as  no  interest  could  be  recoverable  at 
law;  and  more  particularly  bo,  as  it  was  not  chargeable  bj 
the  terms  of  the  contract  on  which  the  action  was  found- 
ed; and  he  relied  on  the  case  of  Walter  v.  C&mUMe  (sr), 
where,  in  an  aoticm  for  money  had  and  received,  it  was  held 
that  tfie  plaintiff  oould  only  recover  the  net  sum  receiv- 
ed, without  interest;  although,  by  the  terms  of  a  contract, 
which  was  not  produced  at  the  trial,  and  on  which  the  ac- 
tion was  founded,  the  defendant  had  expressly  stipulated 
to  pay  interest;  and  here,  as  tiiere  was  a  mere  matter  ot 
account  between  the  parties,  the  plaintiff  should  have 
surcharged  and  fidsified. 

Lord  Chief  Justice  Best.— It  is  quite  dear,  that  the 
arbitrator  had  an  equitable,  as  well  as  legal  right  vested 
in  him  by  the  terms  of  the  order  of  reference,  as  all  mat- 
ters in  difference  between  the  parties  were  left  to  him.    If 

(a)  1  Bob.  &  Pal  aOd 
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he  had  professed  to  decide  accoiduig  to  kw,  and  mistook 
ity  the  Court  might  have  oidered  the  award  to  be  correct- 
ed or  set  aside,  as  in  Kent  v.  EUiob  (a),  although  the  ar- 
bitrator's reasons  did  not  appear  upon  the  face  of  the 
award.  So  in  Chace  v.  Wesimare{b),  where  a  cause,  involv- 
ing a  question  at  law,  was  referred,  under  a  rale  of  Court, 
to  a  barrister,  to  settle  all  matters  in  difference  between  the 
parties,  and  he  made  his  award  thereupon,  but  the  question 
of  law  did  not  appear  on  the  fiice  of  the  award,  the  <Coifft, 
considering  that  it  was  the  intention  of  the  parties  to 
refer  the  decision  of  the  merits,  as  well  upon  the  matter  of 
law  as  of  fiust,  would  not  allow  the  award  to  be  opened, 
although  it  was  suggested,  that  the  arbitvator  had  made  a 
mistake  in  point  of  law  upon  the  c<mstraction  of  a  contract 
between  the  parties;  and  in  the  late  cases  of  BoMilUr  v. 
IMek  (c),  and  Cramp  v.  Symonds  (d),  where  &cts  as  wdl 
as  matters  of  law  were  referred,  and  the  award  was  silent 
as  to  the  grounds  of  the  arbitrator's  decision,  the  Court  re- 
fused to  open  or  set  it  aside,  on  the  ground  that  he  was 
nustaken  in  the  law,  unless  th#  principles  on  which  he  de- 
cided appeiured.on  the  &ce  of  the  award  itself* 


18M. 


Rule  refused. 


(a)  3  East,  IS. 
(&)  13  Eaal^  357. 


{€)  1  Dowl.  &  RyL  366. 
(4)  7  B.  Mooie,  434. 


Short  v.  Hubbard  and  Two  Others. 


4  HIS  was  an  action  of  debt,  and  brought  by  the  plaintiff 
as  assignee  of  the  Sheriff  of  LincobuMre,  against  th^ 


itfbiuiay* 


A  rent  charge 
b  within  the 
terms  of  the 
29d  lection  of 
the  statute  11  €ho.  2,  c.  19 : — A  sheriff,  therefore,  is  authorised  in  taking  a  replevin  bond  under  a 
distreM  for  such  rent ;  and  wliere  the  bond  was  conditioned  for  the  appearance  of  the  plaintiff  in 
repleian  at  the  next  County  Court,  and  prosecuting  his  plaint  with  effiict,  and  makuig<tt  return  of 
the  goods,  in  case  a  return  should  be  adjudged,  wiul  aitafir  4minm{fymg  <Ae  ^htrif  and  his  qffieeri 
from  all  costs,  ehargsst  damages,  and  expenses  whieh  they  might  be  put  to  by  reason  ijf  the  repkoying 
and  delivery  of  the  goods,  or  toasting  any  emU,  nuUter  or  thing  rehsHng  therHo: — ^Held,  that  sucE 
condition  did  not  exceed  the  terms  of  the  statute,  although  it  was  ob}ected  that  the  dauie  for  indem- 
nifying the  sheriff  was  not  authorised  by  it,  and  rendered  the  bond  Toid. 
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2^4^  defendants,  on  a  replevin  bond.  The  declaration  stated 
that,  on  the  8th  April,  1824*,  at  the  parish  of  Graniham, 
in  the  county  of  Lincoln,  the  plaintiff  distrained  the  goods  of 
Hubbard  for  a  certain  sum  of  money  then  due  to  the  plain- 
tiff as  surviving  trustee  under  the  wQl  of  Ann  Fearan, 
then  deceased, /or  the  arrears  of  a  certain  rent  charge  is- 
suing out  of  and  charged  upon  a  messuage  and  premises 
in  and  upon  which  the  distress  was  made,  and  to  which  dis- 
tress the  goods  were  liable;  that  Hubbard  thereupon, 
within  the  space  of  five  days  then  next  ensuing,  to  wit,  on, 
&c.  made  his  plaint  to  the  sheriff,  out  of  the  County 
Court,  and  prayed  him,  that  the  goods  might  be  replevied 
and  delivered  to  the  plaintiff;  that  the  Sheriff  did  there- 
upon, according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  take  from  Hubbard  and  the  two  other 
defendants,  as  two  responsible  sureties,  a  bond  in  double 
the  value  of  the  goods  so  distrained  as  aforesaid,  (the  va- 
lue having  first  been  ascertained  by  the  oath  of  a  credible 
witness  duly  sworn) ;  the  condition  of  which  bond  was, 
"  that  if  Hubbard  did  appear  at  the  then  next  Gmnii/ 
Court,  to  be  holden  at  the  Castle  o{  Lincoln,  on.  Sec  then 
next  ensuing,  and  there  enter  his  plaint,  and  prosecute  die 
same  with  effect  against  the  plaintiff  as  such  surviving 
trustee^  for  taking  and  unjustly  detaining  the  said  goods 
of  the  defendant  Hubbard,  and  should  make  a  return 
thereof,  in  case  a  return  in  due  course  of  liEiw  should  be 
adjudged,  and  also  if  the  defendants,  their  heirs,  execu- 
tors, or  administrators  did  and  should,  from  time  to  time, 
and  at  all  times  thereafter,  save  harmless  and  keep  indem- 
nified, the  sheriff',  his  undersheriff,  deputy  or  dqtuHes, 
bailiff  or  bailiffs^  and  every  of  them,  of  and  from  oil 
costs,  charges,  damages,  and  expenses,  that  Ae,  they,  or 
any  of  them  should  or  might  sustain,  or  be  put  unto,  /or 
or  by  reason  of  the  replevying  and  delivery  of  the  aforesaid 
goods  and  chattels  to  Hubbard,  or  for,  touching  andcancem- 
nig  any  suit,  matter,  or  thing  reUUing  thereunto,  then  the 
obligation  was  to  be  void,  otherwise  to  remain  in  fiill  force 
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and  yirtue."  The  plaintiff  then  averred  that  the  sheriff  J8^ 
thereupon  replevied  and  made  deliverance  of  the  goods  to 
Hubbardf  who,  at  the  next  County  Court,  held  at  the  Cas- 
tle of  Lincoln,  appeared  and  levied  his  plaint  against  the 
plaintiff^  as  such  surviving  trustee,  for  taking  the  goods, 
and  found  pledges  for  the  prosecution  of  the  plaint,  and 
for  the  return  of  the  goods,  if  a  return  should  be  awarded, 
which  plaint  was  afterwards  duly  removed,  at  the  instance 
of  the  plaintiff,  out  of  the  County  Court,  by  a  writ  of  re,  fa* 
I0.  into  this  Court.  And  thereupon  the  plaintiff, .  by  his  at<^ 
tomey,  offered  himself  on  the  fourth  day  against  the  de« 
fendant  Hubbard,  in  the  plea  aforesaid,  who,  although 
solemnly  called,  came  not,  but  ipade  default,  nor  did  he  fiir* 
ther  prosecute  his  plaint  against  the  plaintiff:  whereupon 
it  waf  adjudged  by  this  Court,  that  he  should  take  nothing 
by  his  plaint;  that  he  and  his  pledges  to  prosecute  should 
be  in  mercy,  &c. ;  and  that  the  plaintiff  should  go  thereof 
without  day,  and  have  a  return  of  the  goods. — The  plain- 
tiff then  averred,  that  Hubbard  did  not  prosecute  his 
plaint  with  efiect  against  the  plaintiff,  nor  had  he  made  a 
return  of  the  goods  and  chattels,  whereby  the  bond  be- 
came forfeited  to  the  sheriff;  and  the  same  being  so  for- 
feited, and  the  money  therein  specified  remaining  unpaid 
and  unsatisfied,  the  sheriff,  on  &c.  at  the  request  of  the 
plaintiff,  by  an  indorsement  on  the  bond  duly  made,  and 
attested  in  the  presence  of  two  credible  witnesses,  and 
sealed  with  the  seal  of  office  of  sheriff  of  the  county  of 
Lincoln,  assigned  the  bond  to  the  plaintiff,  according  to 
the.  form  of  the  statute,  as  by  the  assignment  indorsed 
tjiereon,  and  duly  stamped  before  the  commencement  of 
this  suit,  according  to  the  form  of  the  statute,  fully  appears; 
of  all  which  premises  the  defendants  had  notice :— by  means 
whereof,  an  action  hath  accrued  to  the  plaintiff  as  assignee 
of  the  sheriff,  &c. — To  this  declaration  the  defendants  de- 
murred generally,  and  the  plaintiff  joined  in  demurrer, 
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The  ease  now  catae  on  for  argument,  when  Mr.  SegeanC 
Vaugiant  in  support  of  the  demurrer,  uisisted,  in  tbe  first 
jAace,  that  the  bond  and  assignment  to  the  plaintiff  were 
invalid*  on  the  ground  that  a  rent  diarge  is  not  witUa 
the  meanbg  of  the  statute  11  Geo.  2,  c  19,  a.  S8(a)f 
and  secondly t  that  the  clause  of  indemnity  to  the  sheriff^ 
in  the  eondition  of  the  bond,  as  set  out  in  the  declaim* 
tion,  was  not  warranted  by  that  statute. — Fir$if  the  step 
tute  does  npt  apply  to  a  vent-eharjje;  fi>r,  en  looking  aft 
the  tHle,  preamble,  and  sereral  provisions  of  Ae  noftt  k  m 
quite  clear  that  the  intention  of  the  Logislafture  was,  thai 
it  should  apply  only  to  afford  remedies  to  landlarda  with  re- 
ference to  matters  or  disputes  between  than  andftheir 


(«)  By  vfhkht  to  preyent  vexv 
tioos  replevins  of  dittreiaeB  tak- 
en farr^tUAt  is  enacted*  ''thatall 
sheriffa  and  other  officers,  hav- 
ing authority  to  grant  replevins, 
may  and  shall,  in  every  reple- 
vin of  a  distress  for  rmt,  take 
in  thdr  own  names,  from  the 
plamtiff,  and  two  responsible  per- 
sons as  sureties,  a  bond  in  double 
the  value  of  the  goods  distrained, 
(such  value  to  be  ascertained  by 
the  oath  of  one  or  more  credible 
witness  or  witnesses,  not  interest- 
ed in  the  goods  or  distress,  wluch 
oath  the  person  granting  such  re- 
plevin 18  thereby  authorised  and 
required  to  adndnister),  and  con- 
(titioned  for  prosecuting  the  suit 
with  effect  and  without  delay,  and 
for  duly  returning  the  goods  and 
chattels  distrained,  in  case  are- 
turn  shall  be  awarded,  before  any 
deliverance  be  made  of  the  dis- 
tress; and  tiiat  such  sheriff,  or 
other  officer  as  aforesaid,  taking 


any  such  bond,  riudl,  at  die  re^ 
queat  and  coats  of  the  aiowat  er 
person  making  eonusancey  aa%B 
such  bond  to  the  avowant  or  per- 
son aforesiud,  by  indorsing  the 
same,  and  attesting  it  under  his 
hsnd  and  seal.  In  the  preseiMe  ef 
two  or  more  credible  witaesiea; 
which  maybe  done  inthout  any 
stamp,  provided  the  assignment 
so  Indorsed  be  duly  scamped  be- 
fore my  aetion  bnnvhl  tlieie- 
upon;  and  if  the  bond  lo  taken 
and  assigned  be  forfeited,  the 
avowant,  or  person  making  conu- 
sance, may  bring  an  aetioii  aad 
recover  la  Us  own  name;  aadtite 
Court,  where  such  action  shall  he 
brought,  may,  by  a  rule  of  the 
same  Court,  give  such  relief  to 
the  parties  upon  such  boa4  » 
may  be  agreeable  to  juatice  and 
reason  $  and  such  rule  shall  have 
the  nature  and  effect  of  a  defeax- 
aace  to  sudi  bond." 
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tenants;  and  although  the  word  ''rent'*  is  only  used  in  .  >^g^ 
die  SSdaeGtion,  yet  ahnost  every  other  section  is  introduc- 
ed by  a  separate  preamble^  applying  to  its  particular  sub- 
jeet  matter;  and  if  so,  the  word  **  rent"  must  be  construed 
wilii  reference  to  the  relative  situations  of  landlord  and 
tenant^  and  i^plioable  to  rent^service  only.  The  wo:rd 
rentcharge  is  not  to  be  found  throughout  the  whole  of  the 
act,  and  it  was  admitted,  in  the  late  case  of  Johnstm  v«  Lauh 
$Qm{a)9  that  the  SSd  section  did  not  extend  to  a  rent  eharge 
or  a  heriot  cuatanit  and  in  die  case  of  the  Leandnst^ 
Canal  Company  v*  CaweU^  Lord  Chief  Justice  Eyre 
said,  without  any  qualification,  that  (&)  ''  a  rent  charge  la 
not  within  the  1 1  Geo,  2 ;"  and  in  lAndon  y\  Collins  (c), 
it  appears  that  the  Court  wese  of  opinion,  that  though  the 
statute  was  in  some  clauses  remedial,  yet  in  others  it  was 
penal ;  and  that  the  82d  section,  which  was  a  substantive 
claase,  did  not  in  terms  include  rent  charges,  and  that  as 
it  was  a  penal  clause  it  ought  not  to  be  extended  by  con- 
struction. The  express  object  of  the  23d  section  was  to 
prevent  vexatious  replevins  of  distresses  taken  for  rent, 
and  which  must  be  confined  to  ''  rent  service,"  and  cannot 
be  extended  further,  and  if  the  Legislature  had  intended 
it  to  3pply  to  a  rent  charge,  it  might  have  been  easily  ex« 
pressed;  but  as  the  word  ''  rent"  stands  alone  and  unqua^ 
lified,  it  must  be  taken  to  refer  to  rent  in  its  most  popular 
^nd  unrestrainod  sens0,  nix.  rent  payable  from  a  tenant  to 
his  landlord,  in  respect  of  property  he  may  hold  under 
bim,  and  more  particularly  so,  as  the  1st,  Sd,  8d,  4th, 
Otb,  7tb,  8th,  9th  and  10th  sections  apply  only  to  cases 
of  distress  between  landlord  and  teuant,  for  the  fraudulent 
removal  of  goods,  or  non-payment  of  arrears  of  rent. 

Secondly 9  the  bond  is  at  all  events  void,  as  the  clause 
for  indemnifying  the  sheriff  was  not  authorised  by  the 

(«)  Anu^  p.  642.  {€)  WiSkh  4129, 4.  by  Owra^ 

(ft)  lBo8.&PaL214.  ford. 

XX  3 


67^  CASES  IN  MTOHAELMAS  TERM, 

1^^-  Btotute,  and  was  a  departure  from  the  condition  thereby 
Short  required.  The  bond  ought  to  follow  the  provisions  of 
Hubbard*  the  Statute,  with  the  same  degree  of  strictness  as  a  baiU 
bond  pursues  those  of  the  statute  23  Hen.  6;  and  if  it  con- 
tains any  thing  beyond  it,  such  bond  is  void.  So  here  the 
terms  of  the  condition  ought  to  be  confined  to  prosecuting 
the  suit  with  effect  and  without  delay;  and  if  the  sher- 
iff did  his  duty,  the  clause  as  to  the  indemnity  would 
neither  be  required  nor  warranted;  and  by  its  insertion 
he  gets  rid  of  his  own  responsibility  altogether ;  and  as  the 
plaintiff  sues  as  his  assignee  he  cannot  be  considered  as 
standing  in  a  better  situation  than  the  sheriff  himself. 

Mr.  Serjeant  Toddy,  contra. — ^As  to  the  first  objection, 
it  is  quite  clear  that  the  2Sd  section  of  the  statute  1 1  Geo.  2, 
applies  to  every  species  of  rent,  as  the  word  **  rent**  is  us- 
ed generally  and  without  any  qualification  or  restriction. 
The  act  is  intituled  '*  for  the  more  efiectual  securing  the 
payment  of  rents,  and  preventing  frauds  by  tenants;**  and 
the  10th  section,  after  reciting  that  great  difficulties  and 
inconveniences  frequently  arise  to  landlords  and  lessors, 
and  other  persons  taking  distresses  for  rent,  &c.  enacts, 
**  that  it  shall  be  lawful  for  any  person  or  persons  lawfiiDy 
taking  any  distress  for  any  kind  of  rent,  to  impound  or 
otherwise  secure  the  distress  so  made,  in  such  place,  or  on 
such  part  of  the  premises  chargeable  with  the  rent  as  shall 
be  most  fit  and  convenient  for  the  impounding  and  secur- 
ing such  distress,*'  That,  therefore,  cannot  be  taken  to  be 
confined  to  the  case  of  a  landlord  and  tenant,  or  party  hold- 
ing under  a  demise,  or  those  rents  only  which  were  secured 
by  leases,  but  is  applicable  to  every  species  of  rent;  and 
although  the  SSid  section  may,  from  its  terms,  be  limited  to 
a  rent  service,  yet  the  10th  and  SSd  apply  to  rents  gene- 
rally, as  no  words  of  qualification  or  restraint  are  intro- 
duced.    There  are  several  other  statutes  in  which  the 
word  rent  has  been  used  in  an  equally  comprehensive  sense, 
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as  in  17  Car.  2,  6.  7,  s.  S,  by  which  it  is  enacted  >  thact 
if  judgment  be  given  upon  demurrer  for  the  avowant} 
for  any  rent,  the  Court  shall  award  a  writ  to  enquire  of  the 
value  of  such  distress  (a).  So,  the  statutes  7  Hen.  8,  c.  4, 
8. 3,  21  Hen.  8,  c.  19,  s.  3,  and  32  Hen.  8,  c.  37,  apply  to 
rent  charges  as  well  as  rent  service. — Secondly,  as  to 
the  objection  with  respect  to  the  condition  of  the  bond,  it 
has  been  the  constant  and  uniform  practice  for  the  sher- 
iff to  take  it  in  this  form,  both  before  and  since  the  pass- 
ing of  the  statute  11  Geo.  2.  In  Blackett  v.  Crissop{b), 
it  was  decided,  that,  under  the  statute  of  Westminster 
2d(c),  the  sheriff  might  take  a  bond  from  the  plain- 
tiff in  replevin,  conditioned  for  him  to  appear  at  the  next 
County  Court,  and  prosecute  his  action  with  effect,  and 
make  return,  if  return  should  be  adjudged  by  law,  and  also 
for  saving  harmless  the  sheriff  against  the  replevin.  That 
statute  is  more  imperative  than  the  1 1  Geo,  2,  as  there  it  was 
ordained,  that  if  the  sheriff  took  pledges  in  any  other  man- 
ner than  that  prescribed  by  the  act,  he  was  to  be  answer* 
able;  but  the  statute  11  Geo.  2,  merely  provides,  that 
**  the  sheriff  may  and  shall  take  from  the  plaintiff,  and  two 
responsible  persons  as  sureties,  a  bond,  in  double  the  va- 
lue of  the  goods  distrained,  and  conditioned  for  prosecut- 
ing the  suit  with  effect  and  without  delay,  and  for  duly  re- 
turning the  goods  distrained,  in  case  a  return  should  be 
awarded;**  but  it  does  not  prohibit  the  sheriff  from  taking 
an  indemnity,  nor  state  that  he  shall  be  answerable  if  he 


.1024^ 


(a)  See  also  1  Wins.  Samid.  194, 

n.a 

•  (b)  1  Lutw.  686.  A  C.  1  Ld. 
Raym.  278.  Id.  3,  p.  143. 
.  (tf)  13  Edw.  1,  c.  2,  s.  3,  by 
which  it  itf  provided,  that  ^'  sheriffs 
or  bailiffs  from  thenceforth  shall 
ttot  only  receive  of  the  pluntiffs 
pledges  for  the  pursuing  of  the  suit, 
before  they  make  deliverance  of 
the  distress,  but  also  for  the  return 


of  the  beasts,  if  return  be  award- 
ed ;  and  that  if  any  take  pledgu 
otherwise,  he  shall  answer  for  the 
price  of  the  beasts,  and  the  lord 
that  distraineth  shall  have  his  re- 
covery by  writ,  that  he  shall  re- 
store unto  him  so  many  beasts  or 
cattle;  and  if  the  baiKff  be  not 
able  to  restore,  his  superior  shall 
restore." 
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take  pledges  in  any  other  form  than  dial  pointed  out  by 
the  statute.    The  cases  as  to  bail-bonds  under  die  statute 
SS  Hen.  6,  are  inapplicaUe  to  the  present,  as  diere  tiie 
form  of  the  obligation  is  particularly  pointed  out^  and  if 
it  be  taken  in  any  other  mode  it  is  altogether  void.    In 
Archer  v.  Dudley  (a),  a  clause  of  indemnity  simflar  to  tbe 
present  was  introduced  in  the  condition^  and  no  objection 
was  taken  as  to  its  exceeding  the  terms  of  the  statute^  al> 
though  the  case  came  before  the  Court  on  demurrer.    The 
precedents  in  Weniwortk  on  Pleading  (h),  shew  that  it  is 
nsual^  if  not  general,  to  insert  a  clause  of  this  description: 
and  in  the  late  case  of  Glower  v.  Coles  (c),  the  bond  was 
conditioned  for  prosecutmg  the  action  with  efiect,  and 
making  a  return  of  the  goods,  and  also  if  Ae  plaintiff 
in  replevin  should  effectually  save  and  keep  harmless 
and  indennufied  tlie  sheriff  and  hb  officers,  touchi^  the 
replevying  and  delivery  of  the  goods,  and  no  objection 
was  raised  to  the  latter  clause,  although  it  was  insasted 
that  there  was  a  rariance  between  the  condition,  as  set  out 
in  the  declaration,  and  the  bond  produced  in  evidence. 
Besides,  an  enquiry  having  been  made  as  to  the  form  of 
replevin  bonds  taken  in  London  andMiddle^x,  as  weB  as 
in  Surrey  f  Kent,  and  Essex^,  it  appears,  that,  for  the  last 
fifty  years,  a  short  clause  of  indemnity  to  the  sheitf  lias 
been  introduced,    the  only  distinction    being  that  the 
bond  in  those  counties  is  to  prosecute  with  effect,  and 
that  in  London  with  effect  and  without  delay;  and  there 
the  bond  is  never  assigned  by  the  sheriff,  the  practice 
being,  when  the  action  is  not  prosecuted,  to  carry  the 
plaint  into  the  Mayor*8  Court,  and  proceed  by  certiorarL 
The  case  of  Dias  v«  Freeman  (d)  is  in  point  to  shew,  that 
the  S3d  section  of  the  statute  is  not  to  be  construed  strict- 
ly, as  it  was  there  decided  that  the  assignee  of  the  sheriff 

(«)  1  Boft.  &  Pol.  381,11.  •  This  wMdone  at  iketeqwit 

(i)  Vol.  VII.  pp.  2, 7, 10, 13, 21,      of  tiie  Court. 

2^  (d)  5  Term  Re^.  196. 

(c)  7  B.  Moore,  231. 
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Blight  fine  ou  Uie  bond  without  fdieving  that  at  the  time  of  19^4. 
thv  aaaifpameat,  he  was  tfie  avowant  or  p«»on  makinj^  cog* 
nUEancc,  and  although  the  replevin  was  not  removed  out  of 
the  County  Courts  Here,  though  the  bond  might  be  void  da 
againat  the  sheriff  himself)  yet  he  has  assigned  it  to  the  pkiur 
tiff^  who  was  %piorant  of  the  terms  of  the  condition  at  the 
time  it  was  given,  and  he  can  now  exeicid^  V0  discretion^ 
nor  be  rendered  amenable  for  the  misconduct  or  knpcoper 
act  of  the  sheriff.  With  respeet  to  that  part  (rf*  the  eon- 
ditiony  that  *^  if  the  defendant  Hubbard  liboiiA  appear  at 
the  next  County  Court  at  iMcoh,  and  enter  his  plainij  and 
there  prosecute  the  same  with  effect,  it  ia  sufficient  for  the 
plaintiff  to  shew  that  he  has  not  prosecuted  with  effect; 
ibr  'm  PkUttpa  v«  Price  (a),  it  was  objfeeted  that  the 
declara^n  was  ill  for  duplicky,  in  not  stating  that  the  de- 
fendant did  not  prosecute  his  suit  with  effeeti  and  also  that 
he  did  not  make  a  return,  yet  Mr.  Justice  Dumpier  mi, 
that  both  parts  of  the  condition  must  be  negatived ;  that 
if  a  party  make  a  return,  he  need  not  prosecute  his  tmib 
with  effect^  and  if  he  prosecute  his  suit  with  effect  he  need 
not  make  a  return  j'*  and  here  it  is  alleged,  that  Hubbard 
did  not  prosecute  with  effect  after  the  removal  of  the 
plaint  into  the  Court  above.  So,  in  Morgan  v.  Gr\ffUh(b), 
whieb  was  am  action  by  the  sheriff  on  n  replevin  bond^  and 
1%  was  objected  that  there  was  no  retam.  babemd*  upon  the 
judgment  against  the  plaintiffi  the  Court  were  of  opinion 
that  there  wim  no  ocoaaion  for  it,  for  that,  in  all  rt^^etin 
bonda  tbdre  are  several  independent  conditioM,  one  lo 
prosecnte,  another  to  return  the  goods  replevied,  and  a 
third  ta  indemnify  the  sheriff,  anda  breach  may  be  assign^ 
ed  upon  any  of  these  distinct  parts  of  the  condition ;  and 
the  hfoaeh  assigned  in  that  case  was,  that  the  plaintiff  in 
replevin  did  not  prosecute  with  effect:  so  that  a  reiam. 
habend.  was  not  at  all  material  upon  such  breach. 

(a)  3  MaiL  &  Sdw.  180.  (b)  7  Mod.  380. 
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21^*^  Mr.  Serjeant  Vaughan  in  reply.— In  DaUorts  Office  of 

Sheriffs  it  is  said  (a),  that  ^  the  sheriff,  or  bailiff  in  the  sheriff's 
name,  doth  use  to  take  a  bond  of  the  party  to  whom  the  re- 
plevin is  granted,  for  the  prosecuting  of  the  suit,  and  also  to 
make  return/'  &c. ;  and  although  in  Gilbert  <m  Distre9se$^ 
it  is  said  (&),  that  "it  seems  the  pledgesjpro  retomo  habendo 
may  be  by  bond  even  of  the  plaintiff  in  replevin  himself; 
the  condition  of  which  is,  not  only  that  the  plaintiff  wffl 
appear  at  the  next  County  Court,  and  then  and  there  shall 
prosecute  the  suit  in  replevin,  with  effect,  but  also  that 
he  will  make  return  of  the  beasts,  if  return  thereof  be  ad- 
judged by  law,  and  also  to  save  harmless  and  indemnify 
the  sheriff  for  the  delivery  of  the  said  beasts;**  yet  it  stops 
there,  and  which  is  consistent  with  the  form  given  in  Dot- 
ion^  (c)«  So,  in  Wiltinsan  on  Replevin,  although  it  is  said, 
that(d)  the  condition  is  also  frequently  for  indemnifying  the 
sheriff,  and  Morgan  v.  Griffith  is  cited  as  an  authority,  yet 
the  condition,  as  set  out  in  the  practical  fonns(e)  in  that 
work,  is  confined  to  prosecuting  the  suit  with  efiect,  and 
without  delay,  and  returning  the  goods  if  a  return  should  be 
awarded.  Here  however  the  condition  is  more  extensive 
in  terms,  as  it  indemnifies  the  sheriff  firom  any  costs  or  ex* 
penses  he  might  sustain  concerning  any  suit,  matter  or 
thing  relating  to  the  replevin.  The  case  of  BlaekeH  v. 
Crissop  turned  on  the  construction  of  the  statute  13  Edw. 
1,  c.  8,  and  it  was  there  decided,  .that  the  pledges  pro 
retomo  habendo  might  be  by  bond  of  the  plaintiff  in  re- 
plevin himself  and  sureties,  or  of  sureties  only,  as  the 
sheriff,  being  answerable  for  the  sufficiency  of  the  pledges, 
might  take  the  security  as  he  pleased,  as  it  was  at  his  own 
peril.  That  however  cannot  apply  to  bonds  taken  under 
the  statute  1 1  Geo.  2,  c.  19,  by  which  the  condition  on|^t 
to  have  been  confined  to  prosecuting  the  suit  with  eflfect, 

•  •  •  '  ^ 

(a)  Ch.  113,  p.  434.        {6)  4th  Edit,  by  Impey,  89.        (c)  440. 
id)  P.  16.  (e)  Id.  146. 


IN  THB  FIFTH  YBAR  OF  GEO.  IV. 


677 


and  returning  the  goods,  in  case  a  return  shoidd  be  .}^^ 
awarded.  At  all  events,  the  bond  being  a  chose  in  action^ 
and  not  assignable  at  law,  could  only  be  so  by  statute; 
and  if  so,  its  directions  should  be  strictly  pursued,  in  or« 
der  to  enable  the  assignee  to  maintain  an  action  upon  it, 
and  if  not,  the  bond  is  dearly  void.  The  caseof  X>m»  v* 
Freeman  is  inapplicable,  as  the  only  question  there  was, 
whether  an  assignment  of  the  bond  might  be  taken,  where 
the  plaintiff  in  replevin  had  neglected  to  appear  and  pro- 
secute in  the  County  Court.  So  in  Page  v.  Earner  (a),  the 
only  point  was,  to  whom  the  asdgnment  of  the  bond  could 
be  made,  where  there  is  no  avowant  on  the  record;  and  in 
Archer  v.  Dudletf,  it  was  held,  that  it  might  be  assigned  to^ 
the  avowants  only,  without  the  cogniisor.  Here,  how- 
ever, the  sheriff  has  carved  out  a  practice  for  himself,  and 
extended  the  condition  of  the  bond  beyond  the  terms  of 
the  statute,  and  if  on  tendering  the  bond  to  the  jMurty  reple* 
vying,  he  had  refused  to  execute  it  with  such  a  clause, 
but  offered  to  execute  one  drawn  conformably  to  the 
statute,  and  the  sheriff  had  refused  to  deliver  the  goods, 
he  would  have  been  liable  to  an  action. — With  respect  to 
the  rent  charge,  it  is  quite  clear,  that  the  statute  11  Geo. 
2,  does  notextend  to  it,  as  its  object  was  to  embrace  matters 
between  landlord  and  tenant,  and  although  the  word  reni 
stands  alone  in  the  ^rd  section,  yet  it  must  be  restricted 
to  the  rents  referred  to  and  mentioned  in  the  other 
clauses  of  the  act,  so  as  to  mal^e  the  one  consistent  with  the 
Other. 

liOrd  Chief  Justice  Best. — This  was  an  action  brought 
by  the  plaintiff  as  assignee  of  the  sheriff  of  lAncolnskirei 
on  a  replevin  bond.  The  defendants  have  demurred  ge* 
neraUy  to  the  declaration,  and  two  questions  have  been 
\f  first,  whether  a  sheriff  is  authorised  by  the  statute 

(a)  1  Bos.  &  PuL  378. . 
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11  Geo*  ft,  c.  19|  8.  2S,  to  take  a  replevin  bmdt  on  a  di»* 
tre8»  for  a  rent  dbojrge :  wad  secamdljff  snppouiig  tbatlie 
might  do  so,  whether  the  bond  has  been  takcai  m  the 
tonn  a  aberiff  is  empowered  to  take  it,  so  as  to  make  it 
available  to  the  plaintiff;  to  whom  it  has  been  assigiied. — 
On  the  last  question  I  at  first  entertained  some  donbC,  bat 
none  whatever  as  to  the  first  f  for,  on  locking  at  €ke  whole 
of  the  statute,  the  SSrd  seetian  of  which  is  lemec&d,  k  is 
quite  clear  that  a  rent  charge  falls  within  it,  and  it  is  <Mdy  as* 
eessary  to  refer  to  other  statutes  on  the  same  subject,  and, 
by  applying  the  terms  of  the  one,  pot  a  proper  ocmstne- 
tion  on  the  other;  and  we  are  authorised  by  the  rules  for 
expounding  statutes  to  give  them  a  llbeial  constraetioB# 
At  common  law^  a  distress  for  rent  wa^in  the  natove oia 
penalty,  and  in  order  to  prevent  inconveniences  to  land* 
lords,  asi  by  the  common  law,  a  distsess  finr  rent  in  anear 
could  not  be  sold,  the  statute  JB  WiUiam  and  Mmry,  sess« 
1,  c*  5,  was  passed,  by  the  Sd  section  of  wh^  it  was 
enacted,  that  whece  any  goods  should  be  distrained  ka 
any  rent  reserved,  if  not  replevied  in  dwe  time,^  Ihey  mijgfat 
be  appraised  and  sold  towards  satitfiK^tion  of  the  rent  doe 
to  the  landlof  d.    Although  a  vent  ehatge  is  nol  refisned 
to  in  terms  in  that  statute,  yet  it  has  never  been  doubted, 
from  the  time  it  passed  to  the  present  day,  but  that  a 
distress  levied  for  a  rent  charge  migfat  be  sold,  though 
the  clause  in  question  seems  to  treat  of  aidistress  a» be- 
tween ktndlcHrd  and  tensnt,  as  it  sofees  to  ssnt  lesoiwd 
and  due  upon  any  demise,  lease,  or  contract.    So  the  dM 
section  of  that  statute,  which  was    passed  to    prevent 
frauds  by  tenants,  Mid  whkh  provides  fiv  the  dktniaing 
of  c4Hn  and  hay,  seems  to  aj^ly  to  ordinary  cases  as  b&^ 
tween  landlord  and  tenant;  but  the  wood  **  resit"  theto 
is  sufficient  to  embrace  a  rent  charge,  as  such  ooro,  fcc 
maybe  seiaediqpoq  atqr  part  of  the  land  chaiged  with  sodi 
rent.     Looking,  however,  at  the  whole  of  the  statute  1 1 
Geo.  2,  c.  1 9,  even  without  reftnrenoe  to  the  statute  of  William 
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and  Maryi  there  can  be  no  doubl  but  that  a  rent  charge  faik  w^ 
withm  the  proviflion  of  the  93A  section.  It  has»  however, 
been  supposed,  that  a  difficulty  would  be  created,  by  con» 
struhig  two  clauses  of  the  statute  differently,  vix^  the  one  as 
reinedial,  and  the  other  penal;  but  no  inconvenience  wiH 
arise  from  so  doing,  even  if  such  a  construction  were  put  on 
different  parts  of  one  and  the  aame  clause;  for  if  one  part 
were  penal^  and  the  other  remedial,  the  (»e  must  receive  a 
strict,  and  the  other  a  liberal  construction*  That  is  evident 
from  the  statutes  9  Geo.  1,  e.  SS,  and  9  Geo.  S,  e.  29, 
which  make  it  a  felony  to  burn  houses,  or  other  buildings, 
parcel  thereof,  and  give  a  remedy  to  those  who  suffer  by 
the  felony,  by  an  action  against  the  hundred.  It  is  a  well- 
known  principle,  that,  in  a  penal  clause,  we  cannot  go  be« 
yond  the  words  of  the  act,  bnt  that  in  a  remedial  <me  we 
need  not  confine  ourselves  to  the  letter  ot  the  statute^  but 
may  so  construe  it  as  to  meet  the  mischief  intended  to  be  re- 
medied; and  several  authorities  are  referred  to  in  ComgKi$ 
Digest  (a)  in  support  of  that  propositiott.  Here^  how* 
ever,  the  SSdandSSd  sections  are  distinct,  and  whoBy  inde- 
pendent of  each  other;  and  the  language  of  each  sbews 
that  a  different  construction  from  that  contended  fi>r  must 
prevaiL  In  the  22d  section,  the  words  are  "  rent,  quit- 
rents,  reKefe,  and  all  oiker  Merpices/^  lliose  latter  wovds 
were  introduced  to  shew  that  it  was  the  intention  of  the  k- 
gUature  to  prevent  its  operation  beyond  a  rentniervi^sgi 
and  consequently  to  exclude  a  rent-charge;  and  even  ptit* 
ting  any  possible  construction  upon  it,  it  would  be  difficult  to 
say,  that  it  could  include  a  rent  of  tlie  latter  denomination* 
General  terms,  however,  must  have  a  general  effect,  and 
receive  a  general  application;  and  in  the  S8d  section  the 
word  refU  stands  alone,  without  any  terms  of  quailificap 
tion  (nt  restraint ;  and  services  is  altogether  omitted^  It 
therefore  embraces  evtf  y  species  of  rent,  although  it  has 

(«)  Tit  Psriiament,  R.  lOto  R.  SO. 
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IS^i^  been  said,  that  from  the  tide  and  yarioos  provisioiia  of  dM 
act,  it  was  only  meant  to  apply  to  cases  of  landlord  and  ten- 
ant* It  is  only  necessary  further  to  observe,  that  die  2Sd 
section  contams  a  remedial  and  beneficial  law,  as  the  owner 
of  every  species  of  rent  is  entided  to  the  security  it  was  in- 
tended to  afford ;  and  therefore  a  distress  for  a  rent^^nrge 
was  meant  to  be  provided  against,  as  well  as  other  rents; 
and  it  is  quite  clear  that  a  rent  charge  is  a  species  of  rent. 
I  am  therefore  of  opinion  that  the  sheriff  was  authorised 
in  taking  the  bond  in  question. 

With  respect  to  the  second  point,  as  to  whether  he 
was  warranted  in  taking  a  bond  conditioned  as  the  pre- 
sent, viz.  by  the  introduction  of  a  clause  to  indemnify 
himself,  it  does  not  appear  to  be  absolutely  necessary  that 
the  provisions  of  the  statute  should  be  stricdy  or  li- 
terally complied  with.  If  it  were,  it  should  have  bees 
conditioned  for  '^  prosecuting  the  suit  with  effect  and 
mthout  delay^  and  for  duly  returning  the  goods  and 
chattels  distrained,  in  case  a  return  should  be  award- 
ed. Here,  however,  the  condition  is,  that  the  plaintiff  in 
replevin  should  appear  at  the  next  County  Court  at  Zif»« 
eo/n,  and  enter  his  plaint  there,  and  prosecute  the  same 
with  effect.  Although  that  differs  from  the  words  of  the 
statute,  yet  it  is  in  effect  and  substance  the  same;  for,  ap- 
pearing at  the  next  County  Court  would  be  to  prosecute 
without  delay,  as  the  party  could  not  prosecute  before ;  and 
if  he  prosecuted  without  delay  and  with  effect,  or  returned 
the  goods,  in  case  a  return  should  be  awarded,  the  terms 
of  the  statute  would  be  compUed  with,  and  the  sheriff 
would  not  be  damnified.  The  clause  of  indemnity  which 
follows,  adds  nothing  to  the  words  that  precede  it,  and,  if 

* 

so,  It  is  mere  surplusage ;  but  in  all  the  precedents  to  which 
we  have  been  referred,  as  well  as  from  enquiries  we  di- 
rected to  be  made,  we  find  that  it  has  for  a  long  time  been 
the  practice  for  sheriffs  to  take  bonds,  drawn  nearly  in 
the  same  form  as  that  set  out  in  the  declaration,  and  that 
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a  clause  for  indemnifying  them  has,  for  the  last  fifty  years^'  j^JT^ 
been  almost  invariably  introduced.  It  may  therefore  be  short 
considered  as  a  settled  practice,  and  it  is  not  only  impoU-.  hubbard. 
tic,  but  highly  mischievous  to  overturn  or  unsettle  a  regu- 
lar course  of  proceeding,  which  has  so  long  prevailed^  and 
firom  which  no  possible  evil  can  result.  At  all  events,  the 
Court  would  be  strongly  disinclined  to  do  so,  unless  some 
reason,  almost  amounting  to  necessity,  were  shewn.  The 
clause  in  question  is,  **  and  also  if  the  defendants,  (the: 
plaintiff  in  replevin  and  his  sureties),  their  heirs,  executors 
or  administrators,  should,  from  time  to  time,  and  at  all 
times  thereafter,  save  harmless  and  keep  indemnified  the 
sheriff,  his  undersheriff,  deputy  or  deputies,  bailiff  or  bai«« 
liffs,  and  every  of  them,  of  and  from  all  costs,  charges,  da- 
mages and  expenses,  that  he,  they,  or  any  of  them  might 
sustain  or  be  put  to,  for  or  by  reason  of  the  replevying, 
and  delivery  of  the  aforesaid  goods  and  chattels,  to  the. 
said  Hubbard  (the  plaintiff  in  replevin),  or  for,  touching,, 
and  concerning  any  suit,  matter,  or  thing  relating  there'* 
unto,  the  bond  was  to  be  void."  The  indemnifying  the 
sheriff  from  all  costs  he  might  be  put  to  by  reason  of  the 
replevying  and  delivery  of  the  goods  to  Hubbard^  are 
mere  words  of  surplusage.  The  condition  of  the  bond  in 
e£fect,  therefore,  embraces  nothing  more  than  the  statute 
requires,  viz.  to  prosecute  with  effect,  and  make  a  return, 
of  the  goods,  if  a  return  should  be  awarded,  and  if  either 
of  these  things  were  comphed  with,  the  sheriff  could  not 
be  damnified.  If,  therefore,  there  were  no  authority  on 
this  point,  I  am  of  opinion  that  the  introduction  of  such  a 
clause  would  not  vitiate  the  bond.  But,  as  it  seems  to  have 
been  adopted  in  almost  every  replevin  bond  that  has  come 
before  the  Courts,  from  the  case  of  Blackett  v.  Crissop 
*to  Glover  v.  Coles^  yet  such  an  objection  as  the  present 
does  not  appear  ever  to  have  been  taken,  although  the  sta-* 
tute  was  passed  nearly  one  hundred  years  since;  and  con-i 
sidering,  that  if  there  were  any  weight  in  it,  it  must  have^ 
presented  itself  either  to  the  minds  of  counsel  or  judges,  it  is 
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jy^,  nottooinuchtosay,tliatkttiiotentidedtoniicheonnda»« 
tion.  TbeideadixigsinJBfariE:£//v.CrftMop,assetoutiaLOTcl 
Raymond  (a),  appear  to  be  important,  and  akbou|^  die 
question  diere  turned  on  the  constmotion  of  the  statute  of 
Westminster  the  2d,  whidi  diceets  that  dieriffs  or  baiUfia 
shall  not  only  receive  of  the  plaintiff  in  replevin  pfec^ges 
for  the  pursuing  of  the  suit  before  they  make  deliverance 
of  the  distress,  but  also  for  the  return  of  the  beasts,  if  re- 
turn be  awarded;  and  that  if  any  person  take  pledges 
otherwise,  he  shall  answer  for  the  ptiee  e£  the  beasts;  yet 
ihe  condition  of  the  bond  there  was,  for  the  defendant  to 
appear  at  the  next  County  Court,  and  prosecute  Us  action 
with  effect  against  W^  JR.,  for  wrongfully  taking  and  de> 
taining  his  cattle,  to  wii,  two  oxen,  and  to  make  retom 
thereof  if  return  should  be  adjudged  by  law,  and  also  do 
save  and  keep  harmless  the  said  sheriff^,  his  undersheriff 
and  baili£Es,  for,  touching  and  concerning  the  deUvery  qf 
his  said  cattle;  and  it  w^  held  to  be  gopd,  although  it 
was  objected,  that  it  was  void  by  the  common  kw,  for  fhe 
sheriff  had  no  authority  to  take  pledges  under  the  statute 
of  Westminster,  as  he  bad  no  power  by  the  coounon  law 
to  do  so  before.  But  I<ord  Chief  Justice  Ifolt  and  Mr. 
Justice  Treby  said,  that  (fi)  ^*  such  a  bond  will  answer  the 
intent  of  the  statute  that  required  pledges,  for  the  obligors 
are  sureties,  and  plegU  in  the  old  books  signifies  sureties; 
and  Mr.  Justice  Powell,  in  treating  of  the  clause  of  indent 
nity,  said,  that  (c)  "  where  the  sheriff  takes  a  bond  or  pr»* 
mise  to  keep  him  harmless  in  the  doing  gf  a  lawful  act,  the 
bond  or  promise  is  good ;  but  if  it  be  in  the  doing  of  that 
whidi  he  ought  not  to  do,  the  bond  or  promise  is  void  and 
against  law.  If,  therefore,  such  a  clause  might  be  iatrtk* 
dueed  under  the  statute  of  Westminster  ^,  it  surely  maybe 
done  under  the  statute  1 1  Oeo.  S*  A  cogent  reason  might ' 
have  been  urgedagainst  it  in  the  former  case,  a^  the  que»* 
tion  turned  entirely  on  the  duty  of  die  sheriffi  and  the 

(a)  See  3  Lord  RayoL  144.         (h)  1  Lord  Raym.  278.        (e)  Id.  ^9. 
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CovH  there  taid  that  the  practice  of  taking  a  bond  inatead  ,18^ 
of  pledge  was  an  ancient  inage^  and  that  the  question  was 
not  whether  the  sh^ff  oan  take  a  bond  instead  of  pledges, 
as  it  would  have  been,  if  the  party  had  brought  an  ac^ 
taon  against  the  sheriff  for  not  hftving  taken  pledges;  and 
the  sheriff  had  pleaded  that  he  had  taken  the  bond.  Here, 
it  must  be  observed,  that  the  olrjection  was  raised  by  the 
plaintiff  in  replevin  and  his  sureties,  as  obligors  of 
the  bond,  after  they  had  signed  and  executed  it;  anddiey 
cannot  be  considered  as  standing  in  the  same  situation  as 
if  an  action  had  been  brought  against  Ae  sheriff  for  not 
hafring  taken  pledges.  On  the  whole,  therefore,  I  am  of 
opinion  that  he  has  not  gone  beyond  hb  duty,  or  requir* 
ed  more  than  he  was  authorised  to  do  under  die  terms  of 
the  statute  1 1  Geo*  S,  and  althou^  the  'condition  of  the 
bond  does  not  pursue  it  in  words,  yet  it  does  in  substance, 
and  the  clause  as  to  the  indemnity  seems  not  only  to  be 
sanctk>ned  by  practice,  but  warranted  by  law,  as  Ae  vari<- 
ance  from  the  form  prescribed  by  the  statute  of  West" 
mhsier  the  Sd,  in  BlaeheH  y.  Crismip,  is  neariy  (the  same 
in  terms  as  in  the  present  ease^ 

Mr,  Justice  Park. — I  am  of  the  same  opinion.  A  rent 
chsjge  is  as  fully  provided  for  by  the  statute  1 1  Geo.  2^ 
c*  19,  as  any  other  species  of  rent;  and  the  observations 
made  by  my  brother  Vaughan  do  not  apply  to  the  S$d  seo- 
iion,  as  a  distress  for  rent  could  w>t  be  sold  psevioudy  to 
the  passing  of  the  statute  8  WtiUamand  Manff  andas  dis«- 
tresses  for  a  rent  charge  have  been  constandy  sold  under 
the  provisions  of  that  act,  we  ought  to  oome  to  the  same 
concbisiop  with  respect  to  the  liGeo.  8;  and  as  the  La- 
gislatuns  conwd^red  distresses  for  such  rents  as  being  made 
saleable  by  thestatute  of  WiUkun  and  Marfft  diey  were  not 
mentioned  in  the  4  Geo*  2,  c.  28,  wkkii  afiplied  to  die  sale 
of  dMt9re#ses/(»f  A  rent  seek,  and  fer  iriiidi  no  distress  could 
be  taken  previously  to  the  passing  of  that  act. 

With  respect  to  the  second  ol^ection  as  to  the  form  of 
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>^^.  the  bond,  I  at  first  entertained  some  doubt;  but  firom  die 
cases  to  which  we  have  been  referred,  as  well  as  the  prac- 
tice which  has  been  so  long  acted  on,  I  am  induced  to 
come  to  the  same  conclusion  as  my  Lord  Chief  Justice. 
The  statutes  of  fFegtmiiuter  S,  and  1 1  Geo.  2,  musty  for 
this  purpose,  be  taken  together;  and  the  former  does  not 
allow  80  much  latitude  to  the  sheriff  as  the  latter,  as,  by 
the  one,  he  is  not  only  to  take  pledges  to  prosecute  and 
make  a  return,  but  to  be  answerable  if  he  take  them  in 
any  otiier  manner  than  tiiat  prescribed  by  the  statute;  but 
by  the  other  he  is  merely  directed  to  take  a  bond  conditioned 
for  prosecuting  the  suit  with  effect  and  without  delay,  and 
returning  the  goods,  in  case  a  return  shall  be  awarded; 
and  here  the  condition  is  in  substance  to  that  effect.  The 
case  of  Bliieiett  v.  Crissop  appears  to  be  most  materi- 
al, as  it  was  decided  on  the  statute  of  Wesim,  2;  and  it 
was  there  held  that  the  sheriff  might  take  a  bond  from  the 
plaintiff  in  replevin  to  prosecute  with  effect  and  make  re- 
turn, and  indemnify  the  sheriff  against  tiie  replevin ;  on  tiie 
ground  that  a  contract  to  indemnify  him  in  doing  what  he 
ought  to  do  was  good.  So  here  tiie  sheriff  has  d<me  what 
he  ought,  as  he  has  taken  a  bond  in  compliance  with  die 
terms  of  the  11  6eo*2»  Besides,  it  appears  that  it  has 
been  tiie  uniform  practice,  since  that  statute  was  passed  to 
the  present  time,  for  bonds  to  be  taken  in  this  fonn;  and 
that  appears  to  me  to  be  confirmed  by  the  late  case  of 
Glover  v*  Coles  {a),  which  was  tried  before  meat  Wtnehep- 
ter^  and  afterwards  came  before  the  Court  on  a  que^tioii 
of  variance;  and  such  an  objection  as  the  present  was  not 
attempted  to  be  raised.  There,  a  clause  was  introduced  to 
indemnify  the  sheriff  and  his  officers,  touching  the  reple* 
vying  and  delivery  of  the  goods ;  and  although  the  terms 
here  are  somewhat  larger,  as  the  words  **  or  for,  touching, 
and  concerning  any  suit,  matter,  or  thing  relating  thereto," 
are  added;  yet  such  words  only  refer  to  the  replevying  of 

(a) 7  B.Moore, 231. 
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the  goods,  and  for  which  the  sheriff  may  claim  to  be  in-       -}^^_ 
demnified.  Short 


Mr.  Justice  BuRROUOH. — In  the  course  of  a  long  spe- 
cial pleading  life^  I  never  thought  for  a  moment  that  any 
valid  distinction  could  be  drawn  between  a  distress  for  a 
rent  charge,  or  other  rent  in  arrear.  The  statute  11  Geo.  2 
extends  to  both,  or  at  all  events  a  rent  charge  faUs  with- 
in the  meaning  of  the  2Sd  section. — With  respect  to  the 
objection  as  to  the  form  of  the  bond,  I  was  at  first  inclined 
to  think  it  tenable,  as  the  condition  did  not  follow  the 
terms  prescribed  by  the  statute,  and  that  as  it  hi^  been 
taken  in  another  form,  no  action  could  be  maintained  on 
it  by  the  party  to  whom  it  bad  been  assigned;  but,  on  fur- 
ther consideration,  I  am  convinced  that  it  agrees  with  the 
statute  in  all  its  parts.  It  merely  indemnifies  the  Sheriff 
against  the  consequences  of  his  lawful  acts;  and  if  he  had 
misconducted  himself,  or  acted  illegally,  he  could  not 
have  proceeded  on  the  bond.  The  condition,  therefore, 
taiust  be  construed  so  as  to  indemnify  him  in  doing  what 
he  ought,  and  not  to  extend  to  what  he  ought  not  to  do, 

Mr.  Justice  Gaselee.  —  I  fnlly  concur  with  the  Court 
in  thinking,  that  a  rent  charge  is  within  the  meaning  of  the 
11  Geo.  2f  o.  19,  s.  SS;  and  althou|;h  I  at  first  entertained 
a  different  opinion  with  respect  to  the  second  objection, 
yet,  on  further  consideration,  I  am  convinced  that  the  bond 
may  be  supported,  as  it  is  framed  in  terms  conformable  to 
the  statute.  It  is  altogether  different  from  a*  bail-bond 
taken  under  the  statute  2S  Hen.  6,  which  was  passed  in 
favour  of  defendants,  and  which  directed  a  particular  form 
to  be  observed  in  the  condition,  and  which  was  there 
pointed  out;  and  it  was  expressly  enacted,  that  if  an  ob- 
ligation or  security  was  taken  in  any  other  form,  it  was  to  be 
void.  But  the  statute  11  Geo.  2  is  remedial,  and  was 
intended  to  protect  avowants  only,  and  not  defendants ; 

VOL.  IX.  Y  Y 
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2^  .  and  although  the  terms  on  which  a  bond  is  to-be  taken  un- 
der the  statute  of  Westminster  are  reduced  to  a  ceftain^, 
yet  it  has  been  decided  that  the  Sheriff  is  at  Uberty  to  take 
a  bond  containing  a  clause  to  indemnify  himself  touching 
and  concerning  the  delivery  of  the  goods.  But  both  sta- 
tutes must  be  taken  in  pari  nuUeridi  and  the  cases  of 
Bhckett  V.  Criuop  and  Morgan  ▼•  Grfffith  {a)  are  dedave 
to  shew  that  a  clause  for  indemniiying  the  Sheriff  may  be 
inserted  under  either  of  these  statutes;  and  the  reasonii^ 
in  both  these  cases  is  applicable  to  the  .present.  Althou^ 
it  may  be  saidi  ^bst  Morgan  v.  Gr^th  is  distioguishabk^ 
as  theix^  the  action  Was  brought  by  the  Sheriff  himself;  yet 
38  the  statute  1 1  Geo.  2  did  not  require  that  the  bond  should 
be  Toid,  unless  it  were  taken  in  a  particular  or  prescribed 
form,  the  Court  held  it  to  be  good.  In  Newman  v.-iViBv- 
man{b)9  it  was  held,  that  a  bond  conditioned  for  die 
performance  of  several  thiiigs,  if  one  of  them  be  void  at 
the  common  law,  yet  the  bond  may  be  good  for  the 
others.  But  in  Norton  v.  Simmes(c)y  a  difference  was 
taken  between  a  bond  made  void  by  statute  and  by  the 

common  law;  for  a  §itatute  is  a  strict  law,  but  the  OMnmoD 

• 

law  divides  according  to  common  reason,  and  having  made 
that  void  that  is  against  law,  lets  the  rest^taad. — The  on- 
ly difficulty  in  this  case  appears  to  me  to-be  wheAer  dh^ 
bond  be  ass^able  in  its  present  fonn,  so  as  to  entitle  the 
assignee  to  maintain  an  action  on  th^t  part  of  the  clause 
containing  the  indemnity.  If  the  Sheriff  has  sustained  any 
loss,  he  has  deprived  himself  of  the  benefit  of  the  bond  by 
assigning  it  to  the  plaintiff.  I  therefore  think,  upon  tlw 
whole,  that  the  Sheriff  waa  authorised  in  taking  the  bond 
in  its  present  form,  and  consequently,  that  this  action  may 
be  maintained ;  but  as  the  question  arises  upon  tiie  record, 
the  opinion  of  anotiier  Court  may  be  taken,  if. the.  parties 
shall  think  it  advisable  so  to  do. 

Judgment  for  the^  plaintiff. 

(a)  7  Mod.  381.         (6)  4  Mau.  &  Itelw.  66.         («)  Hdbart,  14. 
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PrBNTICE  V,  BloTT.  7u€S€lay, 

-^^  Nov,  9Sd. 

JIIr.  Serj^Qt  jyOyley  moved  for  judgment  as  in  c^e.qf  The  piaiDtiif  in 
a  nonsuit,  on  an  aflBdavit,  which  stated  that  issue  was  join-  ,*  ^bS2nd*to* 
ed  in  this  cause  in  the  last  Term,  and  that  no  notice  of  P'o^eed  to  trial 

at  the  next  as- 

tnal  had  been  given,  and  that  the  plaintiff  had  not  pro-  uses  after  the 
fWwtod  to  trial  at  the  last  assizes,  although  he  had  suCK*  isKuTb'joined, 
dent  time  so  to  do,  after  issue  joined ;  and  he  relied  on  the  "°qiUrcdto^i?e 
case  of  Frampton  V.Payne  {0)9  where  itwiwheld,  that  if  notice  of  trial 

•  •..,  1.         rvi  •  i*-i-  1^'  ^^^^  aBsiiea. 

issue  IS  jomed  early  m  a  Term,  notice  of  trial  must  be 
^ven  in  the  same  Term.  So,  in  Waulfe  v.  ShoUs  (b)  it 
was  decided,  that  an  affidavit  to  support  a  rule  for  judg- 
ment as  in  case  of  a  nonsuit,  in  the  next  Term  after  that 
in  which  issue  is  joined,  is  sufficient,  if  it  state  that  issue 
was  joined  early  enough  in  the  preceding  Term  for  the 
plaintiff  to  have  proceeded  to  trial  in  that  Term.  He  also 
adverted  to  HizU  v.  Buchanan  (c),  where,  in  a  country 
cause,  the  Court  of  King's  Bench  held,  that  the  plaintiff 
was  not  bound  to  give  notice  of  trial,  till  the  Term  after 
that  in  which  issue  is  joined. 

Mr.  Secondary  Griffith,  on  being  applied  to  by  the  Court, 

referred  to  a  case  of  Cocks  v.  Pearce,  {Trinity  Term,  1812), 

where  a  similar  motion,  in  a  country  cause,  was  held  to  be 

premature. 

Rule  reftised  {d). 


(a)  1  H.  Bl.  65. 

(h)  Ibid.  382. 

(c)  2  Term  Rep.  794. 

{d)  In  Tidd'8  Practice,  VoL  II. 
7  Edit.  807,  it  18  sdd,  that  in  a 
cottitfry  cause,  where  notice  of  trial 
is  given  for  the  assises,  the  defend- 
ant may  move  for  judgment  as  in 
case  of  a  nonsuit,  in  the  next  Term : 
but  the  phdntiff  is  not  b<Hmd  to 


give  notice  of  trial  till  the  Term 
succeeding  that  in  which  issue  is 
joined,  and  if  he  do  not,  the  de- 
fendant cannot  mo?e  for  judg- 
ment as  in  case  of  a  nonsuit,  till 
after  the  next  assises. 

It  was  so  held  in  this  Court  in 
Cockt  Y.Ptarce,  Trinity  Term, 
1812,  and  the  rule  was  discharged, 
(but  there  being  some  doubt  as  to 
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the  practice),  without  costs.  Bat 
another  rule,  under  rimilar  cir- 
cumstances,  was  discharged  in  the 
last  Hilartf  Term,  with  costs. — 
The  determination  in  Frampion 
V.  PayiM  seems  to  have  been  over- 
mled  in  Btiker  v.  NetcwMm,  1  H. 
Bl.  123,  where  it  was  determined, 
that  the  pluntiff  has  the  whole  of 
the  Term  next  after  that  in  which 
issue  is  joined,  to  try  his  cause. 
And  in  D«  CoiU  y.  lAdtOmu,  2 
H.  BL  658^  the  Court  sud  that 


the  practice  was  now  settled,  tbat 
the  defendant  could  not  apply  for 
Judgment  as  in  case  of  a  mmsuit, 
before  the  third  Term:  and 
though  the  phdntiff  in  that  case 
was  too  late  to  try  in  tfie  Term 
in  wMch  the  implication  wa^made, 
they  would  not  punish  a  default 
before  it  was  actually  committed. 
See  also  SitrtteA  ▼.  flii^i^,  dPrice, 
187,  and  a  general  rale  of  te 
Court  oiExeheqwo',  Easter  Tcfm, 
1824,  1  M'aa  &  Young,  706. 


J^*"**^  Lanchester  v.  Frewer  (a). 

A  parishioner,  X  HIS  was  an  action  of  cusumptU.  The  declaratioii  cod- 
TM^mee^,  tained  the  usual  money  counts.  The  defendant  pleaded, 
o^itf^Sie^-  fi^^^^  ^^^  fUSumpHi;  and  secondly  ^  the  statute  of  limitatioDs; 
pdn  of  the  on  both  of  which  pleas  issue  was  joined.  The  cause  was 
thereby  become  tried  before  Lofd  Chief  Justice  Abbott,  at  the  last  Spring 
S^JSlSj^r^  Assizes  for  Suffolk,  when  a  verdict  was  found  for  the  plun- 
wpon^ie. Where"  ^jflf^  damages  25/.  6*.  subject  to  the  opinion  of  the  Court 

tberefore  the 

defendant,  with  On  the  following  casc: 

SwS^iT'      On  the  13th  April,  1811,  the  plamtiff  and  one  WUBam 

tended  at  tudi     Tricker  weve  appointed  churchwardens  of  the  narish  of 

meedng,  and  '^'^  *^ 

dgned  inch        St.  James,  in  the  borough  of  Burif  St^  Edmonds,  for  the 

order ;  and  the  ,  i  i  •  «  <•    ■  .  • 

diurchwardeni  cusumg  year,  and  at  that  tune  the  tower  of  the  parish 

ed^ mSeT^  church  was  much  out  of  repair,  and  had  been  presented 

go^cd^  rate  |,y  ^jj^  churchwardens  on  that  account    On  the  8th  «/iify, 

ney  to  complete  1811,  a  meeting  of  the  parishioners  was  duly  held  in  the 

Ibre  they  went  vestry  room  of  the  parish ;  when  it  was  ordered,  *'  that  the 

HeUUhatdie'  churchwardcns  should  be  authorised  to  put  a  new  roof  on 

deibndant  waa 
not  Uable  to  con- 
tribute to  the  repairs,  although  one  of  the  cfaurchwardena  employed  to  make  them  had  paid  te 
artifloen,  and  the  defendant  directed  the  mode  in  which  certain  parti  of  the  repain  should  be   "      ' 


(fl)  Sec  Lmiehester  t.  Trieker,  8  B.  Moore,  20 
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the  tower  belonging  to  the  parish^  m  a  workman-like  man-       J^t^^ 
ner."    This  order  was  signed  by  the  plaintiff  and  Tricker,    lamchebtek 
and  twenty  other  parishioners^  of  whom  the  defendant  was      frbwke. 
one ;  and  in  pursuance  thereof,  several  tradesmen  were 
employed  by  the  churchwardens  to  make  the  repairs; 
and  the  tower  was  repaired  in  a  workman-like  manner.  The 
.  defendant  was  at  first  employed  to  do  the  plumber's  work» 
and  he  was  present  on  the  tower,  and  gave  directions  to 
the  caipentors  how  the  wood-work  of  the  gutters  should 
be  laid  to  receive  the  lead ;  but  the  defendant  did  not 
eventually  do  any  part  of  the  work. — At  another  vestry 
meeting,  held  on  the  11th  January ,  1812,  it  was  ordered, 
that  a  church-rato  should  be  made  of  ifs.  in  the  pound, 
amounting  in  the  whole  to  807/.  14«.  upon  all  the  occupi- 
ers of  lands  and  houses  within  the  parish,  to  reimburse 
the  churchwardens  the  several  sums  of  money  expended 
by  them  in  repairing  the  tower ^  and  the  other  charges 
incident  to  their  office  of  churchwardens.     Several  of  the 
.  parishioners  appealed  against  the  rate,  and  it  was  after- 
wards quashed  in  the  Archdeacon's  Court,  at  Norwich. 
Pending  the  appeal,  the  difierent  tradesmen  who  had  been 
employed,  became  urgent  for  the  payment  of  their  bills, 
and  actions  w^re  brought  against  the  plaintiff,  who  was 
thereby  compelled  to  pay  several  of  them,  to  the  unount 
of  BOSL,  for  the  repairs  of  the  tower.    The  plaintiff  being 
unable  to  obtain  repayment  of  any  part  of  the  money  he 
Iiad  so  expended,  brought  this  action  to  recover  one-twen- 
tieth }>art  of  the  above  sum  of  505/.  so  paid  by  him.    All 
the  bills  for  the  repairs  of  the  tower,  which  made  up  that 
aiun,  were  paid  by  the  plaintiff  to  the  difierent  tradesmen 
employed,  more  than  six  years  before  the  commencement 
of  this  action,  except  a  bill  of  1/.  5^.  which  was  paid  sub- 
aequently.    It  was  admitted,  on  the  part  of  the  plaintiff, 
that  a  moiety  of  the  505/.  had  been  paid  to  him  by 

The  questions  for  the  opinion  of  the  Court  were,  first. 


690  CASES  IN  MICHAELMAS  TBEBT, 

1894.        whether  any  cause  of  action  existed  agunst  the  defendanC? 

Lanchestkr    and  9eeondlyj  whether,  supposiog  hhn  to  be  Uable,  and  die 

Frbweb.       action  well  brought  by  the  j^intiff  alone,  there  was  sstj 

evidence  to  take  the  case  out  of  the  statute  of  Iindtatiaas? 

The  case  now  came  on  for  arguittetit,  wh6n  Mr.  Serjesfit 
Petty  for  the  plaintiff,  submitt^di  th^t  if  he  could  not  sus- 
tain his  demand  against  the  defendant  at  law,  it  would  be 
a  great  hardship^  as  he  had  expended  money  out  of  Ins 
own  pocket  iif  the  repairs  of  the  church;  and  although 
he  did  so  at  the  time  he  was  acting  ih  his  character  of 
churchwarden,  yet  he  had  gone  6Ut  of  dflSce  before  that 
sum  had  been  repaid  to  him,  and  was  n6w  compelled  to 
'  fight  the  battle  alone.  Although  in  Lanthester  v.  Ttiek- 
et  (a),  the  plaintiff  recovered  a  Verdict  against  his  co- 
churchwarden,  for  the  moiety  6f  the  above  sum  of  5051. 
and,  according  to  the  report  in  Modre^  th^  Court  hefd  that 
-  the  persons  who  attended  and  signeil  the  Orders  of  vestry 
acted  merely  as  vestty-men,  tad  affixed  their  signatoret 
to  the  resolutions  in  that  charactel^  only,  without  any  ii^ 
tention  to  render  themselves  individualljr  or  personafly 
liable;  y^t  the  quesTtion  in  thi^  Cftsi^  is,  ^heth^t  the  de- 
fendant has  noi  so  fdr  acted  aa  a  principal,  As  to  be  called 
on  at  a  ftiture  time  to  pay  his  proportion  of  the  sum  ex- 
pended by  the  churchwiirdehs  in  the  i^epairs,  and  if  Ate 
plaintiff  may  now  ptoceed  against  those  parishioners  who 
attended  the  vestry,  and  signed  the  resolutions,  and  who 
are  liable  to  contribute  proportionally,  it  is  quite  deiiir  that 
justice  will  be  done.  It  is  stated  as  h  fact,  that  the  de- 
fendant was  at  first  employed  to  do  the  plumber's  work, 
and  that  he  Was  present  on  the  tower,  and  gave  direetfcns 
to  the  carpenters,  how  the  wood-work  of  the  gutters  should 
be  laid.  He  therefore  acted  as  a  prindpal,  and  not  as  a  itieie 
vestry-man;  and  although  he  did  not  eventuailly  do  any 

(4)  8  B.  Moore,  70.  S.CX  Blng.  20^ 
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pert  of  the  wotk,  "yet  be  is  Kabte  to  the  plaintiiF,  who,       ^jfle^ 
kkving  paidj  the  whole  amount  for  tibe  repaiis  done^  ha&a     Lanchestsr 
light  io^  call  on  han  for  contribution.     If  a  tradesman^  had       frkwer. 
been  ordered  by  the  defendant  to  do  any  partof  the  work, 
the  former  might  maintain  an  action  against  him;  in  which 
it  would  be  sufficient  to  prove  the  order,  and  produce  the 
resolutions^  signed  by  the  defendant  at  the  vestry,  and  by 
which  he  agreed  that  the  repairs^  should  be  doBBw    There 
b  no  question  as  to  the  statute  of  ^pnitations,  aa  the  biUf 
paid  to  tliedifierent  tradesmen  for  the  repnrs  might  be 
considered  in  Ae  nature  of  a  rqnning  account,  and  one 
of  which  had  been  paid  iicithin  six  years  prenously  to  the 
comneiicenieat  of  the  action. 

iSx.  Serjeant  jPrere,  oonUsa^  was  stopped  by  the  Conrl. 

Lord  Chiiaf  tPustice  Best. — ^Thie  was  an  aoiaon  in  which 
Ibe  plamtiff  sought  te  recover  contribution  from  the  de» 
fondant,  in  order  te  defray  c^rtahi  charges^  wiiieh^  it  ia 
eo&tended,  the  kttet  had  concurred  in  authoriaiiigy  aii4 
ftm  whkh  he  19  joinily  liaUe  wi|h  Ae  plaintijff.  But  iq 
evder  to  support  snch  an  action*  there  must  be  either  an 
express  cor  implied  contract  on  the  part  of  the  defenda^tn 
It  is  dear  th^re  wits  no  ^xpTOSs  cmttact,  |ipr  f^  t^cjrq 
any  snhstanlive  grounds  to  iiAply  (m^.  AUbpt^^  the  4^ 
fos4ttnt  attended  the  vestry  me^iing,  and  signed  the  or- 
der  cm  reseludons^  yet  he  did  not  thsdr^by  u^dertake  to 
beeonie  amiwerable  for  th^  repairs.  3ut  it  hs^  be^n  si^d^ 
that  a  eontriwt  on  his  part  might  be  implied,  as  he  wa§ 
present  on  the  tower,  imd  direi^ted  the  parpentears  h9w  th^ 
vroed-work  oS  the  gutters  should  b^  laid  to  receive  the 
lend.  But  I  am  of  opinion  that  this  is  not  sufficient  tp  im* 
ply  t^  contract*  It  ia  true,  that  thiii  is  a  l^Mrd  ca«e  pn  fl^e 
plaintiff,  but  we  cannot  be  induced,  by  a  merp  case  of  har^ 
ship,  to  1^  down  a  rule  which  might  tend  to  opefatf^ 
unjustly  in  other  instances ;  and  if  yre  yfexe  to  hp}d  that 
the  present  action  could  be  maintained,  it  would  esta- 
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si^^       blish  this  principle,  vix.  that  if  a  parishioner  attends  a 
Xanchester     vestry  meeting,  and  signs  an  order  for  the  repairs  of  his 

Frewek.  chucch,  although  he  has  no  intention  of  contracting  any 
personal,  liability,  or  rendering  himself  responsible  with 
others  who  might  attend  at  such  vestry,  still  that  he 
would  be  liable  to  pay.  If  that  were  law,  it  would  produce 
the  greatest  injustice,  inasmuch  as  all  present  would  be 
liable  to  contribute  alike,  and  a  person  who  had  but  five 
pounds  a  year  in  the  parish,  might  be  called  on  to  pay  as 
much  as. a.  man  who  .had  a  thousand ;  and  but  few  would 
be  found  to  attend,  vestry  meetings,  if  they  were  to  be 
subjected  to  such  a  responsibility. 

Another  objection  to  the  present  action  is,  that  it  appears, 
that  only  twenty  persons  were  present  at  the  vestry  at  the 
time  the  resolutions  were  signed;. and  it  would  be  too 
much  to  say,  that  they  are  liable  to  bear  the  whole  of  the 
burthen,  which  ought  to  be  rateably  distributed  amcmg 
all  the  parishioners. — If  a  mere  attendance,  at  a  vestry 
meeting  imposes  a  liability  on  each  member  to  pay  his 
proportion  of  repairs  there  ordered  to  be  done,  it  would 
be  most  unjust.  Although  the  defendant  signed  the  resolu- 
tions by  which  the  repairs  were  ordered  to  be  done,  still 
the  inference  which  might  arise  firom  such  an  order  is 
repelled  under  the  circumstances  of  this  case,  and  the  na* 
ture  of  the  meeting  at 'which  the-  order  in  questioiirwas 
made.  The  repairs  were  not  to  be  paid  for  by  the  per- 
sons signing  the  order,  but  as  pointed  out  by  law,  viz.hj 
a  rate  on  all  the  parishioners  who  were  chargeable;  and 
if  the  churchwardttis  had  made  a  good  proq)ective  rate, 
they  would  have  been  reimbursed;  and  it  was  thdr  duty 
to  have  made  such  rate  shortly,  if  not  immediatdy,  after 
the  meeting  was  held.  At  all  events,  the  plaintiff  is  much 
to  be  blamed  for  not  having  done  so  before  the  repairs 
were  completed;  and  the  personal  liability  of  those  .who 
went  to  the  vestry  cannot  be  implied  from  their  mejce  at- 
tendance there,  but  only  as  being  liable  to  the  j»te  to  be 
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imposed  on  them  thereafter,  and  to  which  all  the  parish-        1824. 
ioners  who  were  rateable  were  equally  liable  to  contribute.    LANCHEma 
Although  it  has  been  said,  that  the  defendant  had  made      fk^!!^. 
himself  a  principal  by  attending  on  the  tower,  and  giving 
directions  as  to  how  some  part  of  the  work  was  to  be  done, 
still  it  raises  no  impjicatbn  of  a  contract  on  his  part:  and 
although  it  night  primd  facie  furnish  such  an  inference,  yet 
it  n^ay  be  repelled  by  the  circumstances  under  which  the  or- 
der was  given,  vi».  by  way  of  instruction,  and  not  under  a 
contract  entered  into  between  him  and  the  plaintiff*    I 
am  therefore  of  opinion  that  a  nonsuit  must  be  entered. 

Mr.  Justice  Park. — I  concur  with  my  Lord  Chief  Jus- 
tice, and  need  only  add,  that  in  Lanchester  v.  Tricker 
the  Court  intended  to  decide,  that  the  persons  who  signed 
the  resolutions  at  the  vestry  meeting  did  not  intend  to 
render  themselves  personally  or  individually  liable,  al- 
though the  word  separately  is  used  in  the  report  of  that 
case  in  Bingham. 

Mr.  Justice  Burrouoh. — The  repairs  of  the  church 
are>  strictly  speaking,  a  matter  of  .ecclesiastical  cogni- 
3Eance ;  and  that  Court  would  determine  whether  a  rate  be 
necessary  or  not.  Every  parishioner  chargeable  is  liable 
to  contribute  to  such  rate,  of  which  the  churchwardens 
hare  the  management;  and  the  plaintiff,  as  one  of  .them, 
might  have  indemnified  himself  by  making  a  proper  rate, 
but  he  neglected  to  do  so.  Although  there  may  be  a  spe- 
cial contract,  and  which  might  be  binding  on  the  defend- 
ant, notwithstanding  the  ecclesiastical  cognizance,  yet  here 
no  such  contract  has  been  shewn  or  made  out,  so  as  to 
render  the  defendant  liable  to  the  plaintiff  in  this  action. 

Mr.  Justice  Gaselee. — It  appears  that  the  plaintiff 
having  been  sued  by  the  several  persons  who  had  done  the 
repairs  after  the  rate  had  been  quashed,  filed  a  bill  in 
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'EkpatyiSff  not  for  the  purpose  of  contaibiitioDi  iMit  fnjiaf 
thsl  an  aoooimt  might  be  taktn  of  all  mta&ftiihj Urn, 
a*i  to  wUck  he  htA  becrotti*  liable  fbr  die  sepain  of  the 
tower^  and  that  a  Toatry  leighl  be  called  to  make  t  niA 
for  the  pajnuent  Ibereof;  whiah  waaidimh«eAiwilicoets> 
because  it  was  not  a>  ptoapectire  sate;  and  araCoartof 
Equitjr  eould  not  ifectee  a  rate  to  reinabane  a  bnmt 
efaurckwavdeni,  moniea  laid  oet  by  him*  whUat  in  office,  in 
pnmuanoe  of  the  order  of  vestry.  I  therefore  concur  wA 
Ihe  Court  in  thMbng  Aat  the  plaintiff  has  no  cause  of  ae- 
tioD  against  the  defendant. 

Judgment  of  NoDsoit 


(a)  See  5  Maddock,  5. 


WtdntadMy, 
Nov.udi 


Where,  to  A«elr» 
/Kia»  on  •  Judg- 
ment, the  de- 
lendttit  moTed 
to  plead  leYenl 
metten,  eit. 
)lr«f,pe7nent| 
joeemf^,  that 
the  Jadgment 
had  been  ob- 
tained by  fraud  { 
and  lattly,  that 
the  Judgment 
wmi  entered  up 
on  a  warrant  of 
attorney,  which 
had  been  obtain* 
ed  by  fraud:-^ 
The  Court  re- 
ftued  to  allow 
all  these  pleat, 
but  put  the  d^ 
fendiant  to  hU 
election. 


Shaw  and  Others,  Assignees  of  Howard  &  Gibbs, 
Bankrupts,  9.  Lord  Alyakley. 

jPntt  was  a  scir^/0eias,  and  b#oeghf  by  the  pWatifti » 
m^gnte^  of  Meaon.  HouMurd  ^  Gidda,  hankniptBi  to  l^ 
tive  a  judgment  obtafaied  by  Ae  latter  t^gBina  the  de 
fendant* 

Hr.  Serjeant  Peaked  on  a  fbnner  day  hi  this  Tem,  ^ 
obtained  a  rule  niri  to  plead  several  matters,  tb.  fif^t 
payment; . secondly,  that  the  judgment  had  beea  oWaiBea 
by  fraud  and  covin;  and  lastljf,  that  the  judgment  was  0- 
tered  up  on  a  warrant  of  attorney,  which  instrument  W 
been  obtained  by  fraud  and  covin. 

Mr.  Serjeant  WiUe  now  shewed  cause,  and  submitt^ 
that  these  pleaa  were  inconsistent,  and  could  not  be  pie>^ 
ed  together,  and  that  the  two  latter  were  oleaily  bad ;  ^1 
it  it  were  true  diat  the  judgment  had  been  oMained  by 
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fibud^  the  Court  woidd  ^x^rclse  its  summaty  jttrisdnStfoH       .j^^^. 
tani  set  it  aridej  oii  an  application  teing  made  foi*  diat        s»aw 
purpose.  AiT«i^«t. 

Mr.  &&^edniPeake,  in  support  6f  the  nde»  insisted  flkat 
pleaii  equally  incongruous  had  been  firequently  put  on  re- 
cord ;  iu,  in  ah  action  On  a  boiid^  the  defendant  itiight  plead 
HM  eitfaeiumi  with  soUrii  ad  diem  and  solvUposi  ^Rem^ ' 

But  th«  Court  held,  that  here  the  pleto  were  deftrly  itf- 
donsistefit,  the  first  being  pay  meht,  and  the  two  last  that  tde 
MCuritieb  wcfre  firaudulent  and  void.  If  the  defendattt  has 
psdd  the  mdiey,  it  is  now  too  late  for  him  to  iay  that  the 
judgment  and  warrant  of  attorney  on  which  it  was  found- 
ed were  obtained  by  fratid.  The  reason  that  noa  eti 
factum  may  be  pleaded  with  payment  in  an  action  df  debt 
on  botidi  is,  to  put  the  plaintiff  td  prove  the  execution 
«f  the  instrument  Here,  however,  the  defendant  must 
state  which  plea  he  will  abide  by,  and  the  rule  must  be 
drawn  up  accordingly. 


The  Kino  r.  The  late  Sheriff  of  Middlbssx,  ia  a  cause     j^undM. 
of  Marshall  and  Others,  r.  GriovBR.  W^w-  «*»• 

sULvu  Serjeant  Pedke^  on  a  former  day  in  this  T^tti,  oh-     The  role  to 
tained  a  rule  MMi  that  an  attachment  whkh  had  been  is-  bring  in  u»bo- 

^  dy  baring  been 

sued  against  the  late  Sheriff  of  Middlesex  in  this  cause,  Mrredon  the 
might  be  set  aside  for  irregularity ^  it  having  issued  against  of  iwdLxerm^ 

and  whkbcon- 
seqoendy  did  not  expire  .until  the  second  day  of  the  following  yUkatlmat  Term,  and 
on  the  last  day  in  TrMty  Term  a  Jadge's  order  was  obttined  tot  staying  i^toceedings  on  pay- 
ment of  the  debt  and  cosU  within  a  month,  to  which  the  plaintiff's  attorney  consented,  and  the 
•  dcfbndant's  attorney  signed  his  name  in  the  Judge's  book  at  Chambers  on  obtainUig  the  order; 
but  which  not  hiring  been  complied  with,  and  no  new  notice  being  given  to  odd  and  Justify  ball,  the 
plaintiff's  attorney  in  the  second  week  in  Mkhaelmat  Term  sued  out  an  atUcfament  against  the 
sheriff  I  thfe  Oourt  ordered  It  to  be  set  aside  on  payment  of  colts  i  on  the  groonds,  that  the  order 
being  conditional  only,  the  plaintiff  had  obuined  no  new  remedy,  nor  was  the  sheriff  prc;judioed, 
as  the  rule  to  bring  in  the  body  had  not  expired  at  the  time  the  order  was  entered.  Per  Lord 
Chief  Justice  Beit  and  Mr.  Justice  Gatelees  dieeeniimiibutt  Mr.  Justice  Park  and  Mr.  JoitiGe 
Burroughs 
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ia84»^  good  faith.  He  founded  his  motion  on  an  affidavit  of  the 
TkeKiHo  defendant's  attorney >  who  was  also  the  attorney  for  the 
Tilt  Hhiilifaf  ^^»  which  stated,  that  the  defendant  Glover  was  arrest- 
MiDDLBSKx.  ed  on  a  capias  ad  respondendum^  returnable  in  fifteen 
days  of  the  Holy  Ttiniiy  in  the  last  Term ;  that  bail  were 
put  in  to  the  action,  and  notice  duly  served  on  the  plain- 
tiff*s  agents;  and  that  notice  of  exception  having  been 
served  on  the  defendant's  attorney,  he,  on  the  5th  Juh/^ 
gave  notice  that  added  bail  would  justify  on  the  7th.  That 
on  the  5th,  the  plaintiff's  attorney  served  a  rule  on  the 
sheriff  to  bring  in  the  body,  which  would  not  expire  until 
the  second  day  of  this  Term,  as  there  were  not  four  dear 
days  then  remaining  in  the  last  Term  (a).  That  on 'the  6th 
July  the  defendant's  attorney  took  out  a  summons  to 
shew  cause  why  the  proceedings  should  not  be  stayed  od 
payment  of  debt  and  costs,  within  a  month;  that  a  con- 
sent was  indorsed  on  the  back  of  the  siunmons  by  the 
plaintiff's  attorney ;  and  that  on  the  7th  the  following  or- 
der was  obtained,  vix. 

"  Upon  hearing  the  attomies  or  agents  on  both  aides, 
I  do  order,  that  upon  payment  of  97/.  18s*  6cf.,  the  debt 
due  from  the  defendant  to  the  plaintiff,  and  for  which 
this  action  is  brought,  together  with  costs  to  be  taxed 
and  paid  within  a  month  from  the  date  of  this  order,  all 
further  proceedmgs  in  this  cause  be  stayed.        ^ 

July  7th,  18^4-  •'•  ^^<^g^ 

That  a  copy  of  the  order  was  served  on  the  plaintiff's  at- 
torney on  the  8th ;  and  that  the  defendant's  attornqr^  on  ob- 
taining it,  signed  his  name  in  the  Judge's  book  at  Chambers ; 
and  that  not  having  complied  with  it,  nor  given  any  new 
notice  to  add  and  justify  bail,  the  plaintiff's  attorney  sued 
out  an  attachment  against  the  sheriff  on  the  15th  Noven^- 
ber  instant,  and  notice  of  render  was  served  on  the  17th. 
' — Under  these  circumstances,  the  learned  Serjeant  sub- 
mitted, that  time  had  been  given  to  the  principal  so  as  to 

(a)  The  Term  ended'on  the  7th  /ti/y. 
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discharge  the  sheriff  from  his  liability;  or  that  the  plaintiffs 
in  the  cause  had  acquired  a  new  remedy  by  the  Judge's 

order.  The  Sheriff  of 

IIIDDLBSBZ. 

Mr.  Serjeant  Vaughan,  shewed  cause,  and  submitted,  that, 
although  where  time  was  given  to  the  principal,  without  the 
knowledge  of  the  bail,  the  sheriff  was  not  to  be  prejudiced, 
still  that  in  this  case  no  time  had  been  given  to  the  de- 
fendant in  the  original  cause,  as  he  was  not  bound  to  jus* 
tify  bail  till  the  second  day  of  this  Term,  when  the  rule  to 
bring  in  die  body  would  expire.  That  the  order  was  con- 
ditional only,  as  it  merely  allowed  the  defendant  time  to  pay 
the  debt  and  costs  within  a  month,  and,  not  having  been 
complied  with^  it  must  be  considered  as  a  nullity;  and 
consequently  that  no  indulgence  had  been  shewn.  At  all 
events^  the  attachment  was  regular,  as  it  was  sued  out  be- 
fore the  notice  of  render  was  given. 

Mr.  Serjeant  Peake,  in  support  of  the  rule,  submitted, 
that  the  defendant  could  not  be  surrendered  until  after 
the  expiration  of  the  month  allowed  him  by  the  order ;  and 
he  rdied  on  the  case  of  The  King  v.  The  Sheriff  of  Sur- 
rey (a),  where  it  was  held,  that  a  cognovit  conditioned  for 
payment  by  instalments  discharged  the  sheriff,  as  the 
effect  of  such  an  instrument  was,  that,  from  the  time  of  giv- 
ing it,  the  defendant  could  not  be  taken  by  the  sheriff. 
So  here,  the  plaintiff,  by  consenting  that  the  proceedings 
should  be  stayed  according  to  the  terms  of  the  Judge's 
order,,  elected  a  different  remedy  against  the  defend- 
ant, and  thereby  absolved  the  sheriff  from  his  responsibi- 
lity. Although  the  time  for  justifying  bdl  might  not  have 
expired,  still  the  defendant  might  have  rendered  himself, 
and  fai  West  v.  Ashdown  (6),  where  the  principal  offered 
to  render  m  discharge  of  his  bail,  and  an  agreement  was 

(a)  1  Taunt.  159.  (2t)  7  B.  Moore,  566 ;  ;S^.  C. )  Ding,  164. 
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.j^^.  «fkerwftrd3  ^nlered  into  between  his  attorney  ami  'the 
.The  Kino  plaintiff's  agent,  that  the  surrender  should  be  dispensed 
The  Sheriff  of  with  for  six  weeks,  on  the  terms  of  the  bail  continuing  liable, 
which  agreement  they  were  ignorant  of  at  the  time,  as 
weH  as  that  their  principal,  had  oflfei^ed  to  swrrender;  but 
they  afterwards  consented  to  their  liability  continiiing  on 
die  terms  mentioned  in  the  agreement;  askd  the  principal 
in  the  mean  time  became  bankrupt,  and  obtained  bis  cer- 
tificate, and  the  plaintiff  afterwards  proceeded  agajnat^tfae 
bail  without  notice ;  it  was  held,  that  they  were  discharged, 
on.  the  grounds  that  theur  liability  uiader  tlMr  re>cogoisanoe 
ceased,  by  time  baring  been. given  their iprincipfil.tp  ^|ur- 
render  wi^out  their  consent  qr  authority  .in  the  firat  in- 
atance, :  and  that  it  could  not  be  revived  by.  their  subse- 
fiuent  ratification  of  such  agreement  to  con(w.ue .  Uablcj 
as  tbc^  had  not .  been  informed  that  their  prii^cipal  had 
previously  offered  to  surrender  hin^elf  in  their  diachai^ge. 
— At  all  events,  the  attachment  should  have  been  issued  be- 
fore; for,  in  the  case  of  The  King  v.  The  iS^eriffvf  Lorn- 
dan  (a),  it  y^BA  held,  that  a  plainti^must  proceed  against 
the  sheriff  within  a  reasonable  time,  and  that. after  tibat  b 
elapsed,  he^  cannot  resort  to  the  latter,  although  he  had 
been  delayed  by  listening  to  proposals  for  a  com{»omi9e 
made  by  the  defendant ;  and  in  The  KiMg  v.  The  Sker^  qf 
Surrey  {b)i  the  sheriff  having  t^imt^d,  cepi  ^eorpnu  to.a 
bailable  writ  in  Hilary  Term,  upon  wbicK  the  pUdntiff 
proceeded  no  further  till  the  Michaelmas  Term  foUowiqg^ 
the  Court  thought  it  ump^asonable  that  the  sheriff  ahoaU 
be  called  upon  to  bring  in  the  bqdy  after  such  delay ;  .and 
they  set  aside  an  attachment  which  had  issued  agiwst  him 
for  not  doing  it. 

The  Court  being  divided  on  thjs  pcont,  they  de&veied 
their  opinions  as  follows : 

(a)  1  Tsunt  111.  (Jk)  7T«in.Rep.4^. 


MlDDLSUX. 
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Loid  Chief  Justice  Best.— J  am  of  opinloiij  ttbat  tb^ 
practice  indiscbarging  the  Sheri£Pon  account  of  time  hav- 
ing been  given  to  the  principal,  has  (been  Ncarried  *muoh  The  sheriffof 
further  than  it  ought.  However,  I  do  not  wi^<taove^r 
turn  any  decided  cases,  but  to  adhere  to  their  authority 
as'fiir  as  may  .be.iequifed,  neither  do  I  intend  to  introduce 
anyihew  pfaetiee ;  but  all  the  cases  which  have  been  cited 
appear  tame  to.  be  distinguishable  from  ihe  present.  Al^ 
thcmgfa,  in  The  JSum^  v.  The  Sheriff  tjf  London  (a),  it  wiaa 
held,  itfaat  ^tiie . plaintiff  mnst  proceed  against  the :Sheriff 
within  a  reasonable  time,  yet  thediefendant*had  absoondcd 
and  the  bail  below  had  besmne  bai^kniptSy'SUBd  tiro  Temis 
and  a  long  vacation  had  elapsed  before  any  pitOceedingK 
were  hadngaiBst  the  Sheriffs  That  therefore  caanot  be  said 
to  be  a  proceeding  within  a  reasonable  time.  So,  in  The 
JSTtJ^  V.  The  Sheriff  of  Surrey  (6),  no  proceedings  were 
taken 'from  the  commencement  of  jKfi&iry,  to  the  Miehtfel' 
suwTerm  following.  Here,  however,  it  is  said,  that  the  pav* 
ties  have  proceeded  too  actively,  as  the  phdnttffs  could  tak^ 
no  further  step  till  the  second  day  of  this  Term.  The  case  of 
Tihe^King  v.  The  Sheriff  of  Surrey,  in  acau8e4>f  A-airar  v. 
Clarie,  is  distinguishable,  as  there  the  i>laintiffgave  time 
to  the  defendant  under  a  cognovit ^  for  payment  o£  the  debt 
and' costs  by  instalments;  and  Sir  James  ManefieU  said, 
that  *'  the  effect  of  the  instrument  was,  that  from  the  time 
cyf  giving  it,  the  defendant  could  not  be  taken  by  the  she- 
riff, so  tbat  there  the  rituation  of  the  parties  was  changed  s 
and 'Mr.  Justice  Heath  observed,  that  the  party  elected  a 
different  rem^y  against  the  defendant,  and  thereby  ab« 
solved  the  sheriff  from  Ins  responsibility,  and  that  the  cogr 
novit  was  a  new  modification  of  the  ^bt,  aiid  the  plaintEff, 
by  acquitting  the  defendant  of  the  former  debt,  acquitted 
the  sheriff.'*  Here«  however,  the  Judge's  order  was  merdy 
to  stay  the  proceedings  on  payment  of  debt  and  costs,  and 

(a)  1  Taunt.  111.  (6)  7  Term  Rep.  452. 


700  CASES  IN  MICHAELMAS  TERM^ 

2^?^'  ^^®  original  debt  was  not  changed.  There  was  no  new 
.  The  Kino  undertaking  by  the  defendant  to  pay  it,  but  it  was  meidy 
The  SherUTof  I  condiAonal;  viz.  that  on  payment  of  the  debt  and  costs, 
MiDDLUBx.  ^thin  a  month  from  the  date  of  the  order,  all  further 
proceedings  should  be  stayed.  Although  it  may  be  said, 
that  the  signature  in  the  Judge's  book  amounts  to  a  new 
undertaking,  yet  it  is  not  such  an  engagement  on  whidi 
an  attachment  could  be  bsued  for  non-performaace  of  it 
No  new  remedy  appears  to  have  been  obtained  bytbe 
plamtiffs,  nor,  on  the  other  hand,  was  time  given  to  the  d^ 
fendant.  There  was  nothing  thesefore  to  prevent  the 
sheriff  from  rendering  the  defisndant  during  the  month 
granted  by  the  order,  atid  if  it  were  held  to  operate  as  a 
discharge  to  him,  it  would  h€  highly  iqjurious  to  defend* 
ants,  as  no  such  indulgence  would  be  allowed  in  fiitort 
Taking  it  therefore  to  be  clear  that  the  order  for  atajivg 
proceedings  is  only  conditional,  I  think  if  this  applica- 
tion were  allowed,  it  would  tend  to  relieve  the  Sheriff  to  a 
greater  extent  than  it  has  ever  been  before  carried. 

Mr.  Justice  Park. — I  feel  great  regret  in  stating  that  I 
am  of  a  different  opinion.  Although  the  order  for  atajiog 
proceeding^  may  be  considered  as  conditional  only,  atiOit 
would  be  absurd  to  say,  that  when  time  was  thereby  givcD, 
the  i^intiffs  could  proceed  against  the  defendant,  or  take 
any  further  steps  until  the  expiration  of  the  month  given 
to  the  hitter  for  the  payment  of  the  debt  and  costs.  Al- 
though in  Tricker  v.  Eastman  (a),  it  was  held  that  an  or- 
der similar  in  terms  to  the  present,  was  conditional  ooiy; 
yet  it  was  admitted  that  it  was  peremptory  in  this  Court; 
and  Ijor^EUenbaraugh  there  said,  **  it  is  true  that  the  or- 
der procured  for  the  defendant  an  immediate  stay  of  pro- 
ceedings, by  whickhe  has  secured  to  himself  an  advantage 
without  any  equivalent  to  the  plaintiff,  unless  the  order  be 

« 

(a)  11  East,  319. 
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considered  as  absolute/  Here,  the  terms  of  the  order 
are,  that  on  payment  of  the  debt  due  from  the  defendant 
to  the  pUuntiffj  together  with  costs  to  be  taxed  and  paid 
within  a  month  from  the  date  of  the  order,  all  further  pro- 
ceedings in  the  cause  should  be  stayed.  The  defendant, 
therefore,  could  not  be  taken  in  custody  until  that  time 
had  expired*  There  does  not  appear  to  have  been  any 
fraud  or  coQusion,  and  as  a  new  remedy  was 'given  by  the 
^ognovitf  in  the  case  of  The  King  t*  The  Sheriff  of  Sur^ 
t«y(a),  so  here,,  the  signature  in  the  judge's '  book  gave 
the  plaintiffs  a  new  remedy;  and  although  it  was  entered 
by  the  defendant's  attorney,  still  it  must  be  consider- 
ed as  the  act  of  the  party  himiself ;  and  the  plaintiffs'  have 
eonaequehtly  obtained  a  new  remedy;  and  there  is  nothing 
to  prevent  them  from  calling  on  the  defendant  to  shew 
cause  why  he  should  not  pay  the  debt  and  costs  acc6rd«> 
ing  to  such  undertaking.  I  am  therefore  of  opinion  that 
the  rule  for  setting  aside  the  attachment  must  be  made 
absolute* 


1824. 


iThe  Kino 
Th9  Sheriff  rf 

.MiODLBSSl. 


Mr.  Justice  Burrouoh* — ^The  only  question  is,  whether, 
under  the  terms  of  the  order  made  by  me,  the  proceedings 
in  the  original  cause  were  stayed  for  a  month.  I  admit  that 
if  the  terms  were  that  they  should  be  stayed  on  the  de- 
fendant's doing  a  certdn  thing,  the  plaintiffs  need  not 
wait,  as  the  terms  imposed  would  be  in  the  nature  of  a  con- 
dition precedent;  but  as  a  month  was  given  to  the  defend- 
ant, withiii  which  he  might  pay  the  debt  and  costs,  time 
was  given  him  for  that  period,  and  of  which  the  sheriff  has 
a  right  to  take  the  advantage.  It  appears  to  me  that  the 
plaintiffs  could  not  have  proceeded  against  the  defendant, 
or  taken  any  further  step,  until  the  month  had  expired. 
The  plaintiffs  consented  to  that  time  being  giVen,  and  it  is 
the  constant  and  uniform  practice  to  do  so.    The  signature 


VOL.  IX. 


(a)  \  Tnunt.  159. 

zz 
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.^^^.  or  undertaljng  by  the  defendant'^  atfomey  in  the  judge's 

The  KiHG  booki  must  be  considered  as  fonning  part  of  the  order,  as 

The  shoiffef  it  is  ne^er  drawn  tip  without  such  an  undertaking.    It  ap- 

MioDLssxx.  p^j^^  ^  ^^  ^^  ^£  ^jj^  order,  fliat  the  defehdant  admow- 

Jedged  the  precise  amount  of  the  debt  due  from  him  to  the 
pbintiffi,  and  which  they  could  not  enforce  until  after  the 
expiration  of  the  month,  when  an  application  might  haive 
been  made  to  the  Court  to  have  the  teems  of  the  order 
oomplied  with.  I  therefore  thinkihat  the  attachment  ought 
not  to  have  issued,  and  conseqiuently  that  the  rule  for  set- 
ting it  aside  must  be  made  absolute. 


Mr.  Justice  Oaselbe. — ^It  would  be  highly  mischievous 
if  a  practice  were  established  to  allow  the  sheriff  to  be  dis- 
charged without  sui&cient  reason,  as  it  would  tend  to  injure 
defendants  most  materially,  on  the  ground  that  no  indul- 
gence would  in  future  be  extended  to  them.  Another  in- 
convenience would  arise,  if  an  order  for  staying  proceed- 
ings on  payment  of  debt  and  costs,  should  prevent  the 
plaintiff  from  taking  any  step  till  the  time  allowed  for  that 
purposie  had  expired, '  as  it  woidd  be  productive  of  de- 
lay. Such  an  order  is  conditional  only ;  and  with  respect 
to  the  signature  in  the  judge's  book,  it  does  not  appear 
to  me  to  form  any  part  of  the  order.  To  render  it  so,  the 
undertaking  should  coUstitutepart  of  the  order,  and  be  both 
entered  together.  Here,  it  appears  that  the  undertaking 
ii^as  entered  into  by  the  defendant's  attorney,  and  if  it  had 
not  been  complied  with,  he  would  have  been  guilty  of  con- 
tempt as  an  offitor  of  the  Court.  But  it.  d^wsenot  appear 
that  an  attachment  has  ever  been  granted  for  non-com- 
pliance with  such  an  undertakii^gf  although  the  book  n^gfat 
be  used  in  evidence  to  shew  what  had  been  done,  kdoes 
not  appear  to  me  that  the  plaintiffs  have  obtained  any  new 
remedy,  or  that  the  sheriff  has  been  prejudiced,  or  receiv- 
ed any  injury.  There  is  a  great  distinction  between  this 
case  and  those  where  the  party  onutted  to  proceed  against 
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• 

die  sheriff  within  a  reasoMble  time>  as  here  it  appears 
the  plaintiiSs  could  not  take  any  further  steps  till  the 
second  day  of  this  Term.  I  therefore  -concur  with  my 
Lord  Chief  Justice  in  saying,  that  if  this  rule  were  made 
absolute,  it  would  tend  to  relieve  the  sheriff  from  his  re- 
sponsibility, further  than  any  ease  has  hitherto  carried  it, 
and  consequently  that  this  rule  ought  to  be  discharged. 
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1824. 


TheKiMO 

9. 

The  Sheriff  of 
Middlesex. 


Accordingly,  nothing  was  taken  by  the  rule;  but  Lord 
Chief  Justice  Besi  now  said,  that  as  the  aflSdavit  in  its 
support  was  made  on  the  usual  terms,  it  might  be  made 
absolute  on  payment  of  costs. 

Rule  absolute. 


Thurtdatf, 

Calton  v»  Porter.  Nov,  QStk. 

JMb.  Serjeant  VaUghan,  in  the  last  Term,  obtained  a  rule      where  the 
nisi  that  the  several  proceedings  on  the  judgment  signed  ^SntoHnSsted 
in  this  cause  might  be  stayed,  and  the  annuity  granted  by  upon  retaining 
the  defendant  to  the  plaintiff  set  aside,  and  the  deeds  sideration  mo- 
whereby  it  was  secured,  delivered  up  to  the  defendant  to  "f  money  Sicy"* 
be  cancelled,  and  the  judgment  vacated; — on  the  ground^  vanccd^him**^ 
jthat  part  of  the  consideration  xnoney  for  the  annuity  well  as  the 
bad  been  retained,  within  the  meaning  of  the  statute  paring  the  se^ 
58  Geo.  S,  c.  141, «.  6(a).     He  founded  his  motion  on  ^;;'j^5;/^^^^^ 
an  affidavit  of  the  defendant,  which  stated  that  in  Oc-  Court  set  it  aside 

upon  payment 

-tober,  1814,  he,  being  greatly  distressed  for  money^  ap-  of  principal 
pHed  to  Messrs.  Howard  &  Gibbs,  who  then  carried  oq  aUhough  die 
business  in  copartnership  as  money  scriveners,  to  raise  ^IS^cnteusted 
and  procure  for  him  a  sum  of  money  by  way  of  annuity,  them  with  the 

consideration 

which  they  accordmgly  undertook  to  do.  money,  was  not 

.    privy  to  the 
retainer,  as  it  was  his  duty  either  to  have  paid  it  orer  himself,  or  watched  the  conduct  of  his  agenti 
dimog  tha  negotiatiim. 

/a)  See  this  section,  6  B.  Moore,  492.  '  ^ 

ZZ2 
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1824.^  That  it  was  shoitly  afterwards  agreed  between  Ae 

defendant  and  Gibbi,  that  the  fonner  should  grant  to 
some  client  of  Messrs.  Howard  '&  Giibs  a  redeemable 
annuity  of  lOSL  a-yeat  for  the  sum  of  CSOL,  to  be  x>aid  to 
the  defendant  for  the  purchasing  thereof^  being  at  the  rate 
of  16/.  ISs.  M.per  cent,  on  the  purchase  money:  that  on 
the  12th  November,  1814^  the  defendant  executed  an  inden- 
ture of  three  parts,  bearing  date  on  that  day,  and  expressed 
to  be  made  between  the  defendant  of  the  first  part,  the 
Rt.  Hon.  Edward  Lord  Atheway  of  the  second,  and  the 
plaintiff  of  the  third  part,  purporting  to  be  a  deed  of  grant 
and  covenant,  whereby,  m  consideration  of  6S0/.  thertia 
mentioned  to  be  paid  to  the  defendant,  he  granted  to  the 
plaintiff  an  annuity  or  yearly  sum  of  10511  for  the  fife  of 
the  defendant,  payable*  in  the  manner  and  at  the  times 
therein  mentioned,  and  that  Lord  Atheway  executed  the 
deed  as  a  collateral  seclirity  or  guarantie  for  the  due  pay- 
ment of  the  annuity ;  and  that  he  and  the  defendant  at  die 
same  time  executed  two  warrants  of  attorney,  the  one  ibr 
confessing  a  judgment  against  the  defendant  in  this  0>urt, 
and  the  other  fer  confessing  a  judgment  against  Lord 
Atheway  in  the  Court  of  Common  Pleas  in  Ireland^  for  tiie 
further  securing  the  annuity; — that  at  the  time  of  the  ne- 
gotiation for  the  sale  and  grant  of  the  annuity;  and  pre- 
vious to  the  execution  of  the  deed  and  warrants  of  attor- 
ney, tiie  defendant  was  indebted  to  Howard  &  Oibha  m 
90/.,  which  had  been  tiieretofore  lent  and  advanced  by 
them  to  him;— that  on  the  said  \iih  November,  1814,  and 
previous  to  the  execution  of  the  indenture  and  warrants  of 
attorney,  Gibbs  demanded  payment  of  the  said  sumof  90J1 
firom  the  defendant,  and  told  him  that  he  must  pay  him  that 
sum  out  of  the  said  sum  of  630/.,  the  consideration  or'pnr- 
chase  money  of  the  said  annuity  of  105/:,  and  that  the  de^ 
fendant  must  also  pay  him  and  Howard  the  further  sum 
of  50/.  for  their  costs  and  charges  of  preparing  and  per-' 
fecting  the  securities  for  the  annuity ;— that  the  drfiend* 
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ant,  fearing  that  the  pmchase  of  the  annuity  would  not  -J^^> 
otherwise  be  carried  into  effect  or  completed  at  that  time, 
and  being  then  gready  distresaed  tot  money,  he  had  no  alter- 
native but  to  submit  to  the  charge  of  50/.  and  repay  and 
return  the  said  sum  of  90L  out  of  the  consideration  or  pur- 
chase money  of  the  690/.  ,• — ^that  Gibis,  then,  as  agent  of 
the  plaintiff,  produced  the  sum  of  630/.  in  bank  of  Eng^ 
land  notes,  and  handed  the  same  over  to  the  def^mdr 
ant,  .who  thereupon  executed  the  deed;  and  that.imr 
mediately  upcxi  such  execution,  he  returned  to  Gibb9  die 
siud  sum  of  90/»,  and  also  paid  Messrs.*  Howard  & 
CUbbs  the  said  sum  of  50/.  for  the  costs  and  charges 
of  preparing  the  securities.  That  the  defendant  did  not 
at  any  time  during  the  treaty  for  the  grant  of  the  annuity, 
or  at  the  time  of  the  execution  of  the  deeds,  see  or  con- 
verse with,  or  have  any  sort  of  communication  with  the 
plaintiff,  but  that  the  treaty  was  entirely  negotiated,  and 
the  whole  transaction  of  the  grant  of  the  annuity  con- 
ducted and  carried  into  effect  by  Messrs.  Howard  &  Gibbs, 
or  one  of  thep,  as  the  agents  or  agent  of  the  plaintiC 

Mr*  Serjeant  Taddjf  now  shewed  cause,  and  submitted, 
that  9s  the  defiendant  had  not  stated  that  any  part  of  the 
consideration  money  had  been  returned  to  or  retained  by 
thepla]ntiff,.or  with  his  sanction  or  authority,  it  did  not  faU 
within  the  sixth  section  of  the  statute;  and  more  particu- 
larly 8o,  as  the  defendant  himself  had  expressly  admitted 
that  he  had  never  seen  or  had  any  communication  with 
the  plaintiff  at  any  time  during  the  treaty  for  the  annuity, 
aoir  was  he  present  at  the  time  the  consideration  money 
was  paid  or  the  deeds  executed.  Messrs.  Howard  &  Cribbs 
having  been  merely  entrusted  by  the  plaintiff  to  lay  out  a 
sum  of  money  for  him  by  way  of  annuity,,  they  had  no 
right  whiitever  to  retain  any  part  of  the  consideration 
mon6](,  nor  could  the  plaintiff  be  amenable  for  any 
tortious  acts  committed  by  them  beyond  the  scope  of  their 
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182f ,       authority.    In  WilUdmson  t.  Goold  (a)  the  grantee  toiere- 
ly  swore  that  no  part  of  the  consideration  money  was  re- 
tained or  kept  back  by  his  direetion,  authority »  or  privity; 
and  the  Court  held  that  he  should  baye  gone  further,  and 
stated,  that  none  was  retun^d;  and  here  the  lacts  aa 
sworn  to  by  the  defendant  constitute  a  return  of  part  of 
the  consideration  money  to  Oibbs,  and  not  a  retainer*    Al« 
though,  in  Copeniry  t.  Champneps,  and  Oorion  ▼•  Champ- 
neys  {b\  where  Howard  &  Gibbs  were  employed  by  the 
grantor  to  raise  money  by  way  of  annuityi  and  by  the 
grantees  to  pay  the  consid^ation  money  over  to  die 
grantor ;  and  at  the  time  of  the  execution  of  the  deeds  to 
secure  the  annuity,  Messrs.  Howard  &  Qibbstecexfedi  Imck 
from  the  grantor  a  part  of  the  consideration  money  liar  a 
debt  alleged  to  be  previously  due  from  him  to  them,  it 
was  held  to  be  an  illegal  retainer;  yet  that  case  was  de« 
eided  on  its  own  particular  facts;  and  there  die  grantor 
did  not  state  that  there  was  a  debt  previously  doe  firoB 
him  to  Howard  &  Gibbs^  whilst  here  the  defendant  has 
admitted  that  fact,  and  that  they  demanded  payment  pra» 
viously  to  the  execution  of  the  securities.   At  all  events 
they  Acted  as  his  agents ;  and  it  must  be  therefore  asautned 
that  he  sanctioned  their  retainmg  the  sum  previoudy  due 
frotn  him.    In  Mootham  v.  How  (e),  the  attorney  for  Ae 
grantor,  at  the  time  of  the  payment  of  the  purchase  mo-' 
ney,  took  and  kept  an  unreasonable  part  thereof  for  die 
expenses  of  preparing  and  executing  the  deeds;  and  die 
Court  held  it  to  be  no  ground  for  setting  aside  the  annuity. 
So  in  Mouys  v.  Leake  (d)  where  it  was  agreed  between 
the  grantor  and  grantee  that  the  former  should  pay  dia 
expenses  of  the  writings ;  Aad  he,  immediately  after  le- 


(«)  8  B.  Moore,  109;  S.  C.  i         (c)  7  Taunt  696. 
Bing.  234.  {d )  8  Term  Rep. 411. 

{b)  8  B.  Moore,  302;   S.  (\  \ 
Bing..  287. 
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delving  the  consideration  nioiiey»  paid  the  fair  oharges  of        I8g4>^ 

the  writings  out  of  that  money,  it  was  held,  that  no  notice 

need  be  taken  of  it  in  the  memorial,  but  that  it  might  be 

diere  stated  that  the  whole  consideration  money  was  paid 

to  th^  grantor.    Here,  however,  there  was  no  retainer  f 

and  to  which  point  the  rule  for  setting  aside  the  annu* 

ity  was  confined,  a^  the  whole  of  the  consideration  money 

was  paid  into  the  defendant's  hands,  and  he  returned  part 

of  it  to  Gibbs  for  a  sum  previously  due  to  him  and  his 

partner  ^oioarcf,  as  well  as  to  satisfy  the  expenses  of  prepare 

ing  and  executing  the  deeds  and  other  securities  by  which 

the  annuity  in  question  was  granted. 

Mr.  Sepgeant  Vaughan,  in  support  of  the  rule,  was 
stopped  by  the  Court. 

•    Lord  Chief  Justice  Best. — The  point  in  this  case  ap* 
pears  to  me  to  have  been  expressly  decided  in  the  late 
case  of  Coventry  v.  Champn^ys,  and  by  which  we  must 
now  be  governed;   where  this  Court  decided  that  the 
fifth  section  of  the   statute  53  Qeo.  3,  c.  141,  applied 
to  the  agent  of  the  grantee  as  well  as  the  grantee  himself: 
and  it  was  eonsequen^y  held,  that  where  persons  were 
employed  by  the  grantor  to  raise  motiey  by  way  6f  annui« 
ty,  and  by .  the  grantees  to  pay  the  consideration  mo^ 
npy  e^ver  to  the  grantor,  and  at  the  time  of  the  ex- 
ecution pf  the  deeds  to  secure  the  anniiity,  such  per* 
sons  Received  back  from  the  gsantor,  or  retained  a  const* 
4efable  proporticm  of  die  ^onsideraticm  money  for  a  debt 
alleged  to  \»  paeviously  due  to  them  from  the  grantor; 
it  was  an  illegal  Mtaiaef ,   and  the  securities  were  or^ 
dered  to  be  set  aside  on  terms.      So  here,  it  appears 
that  Messrs.  Howard  &  Gihhs  were  the  agents  of  the 
.  gsantee  as  well  as  of  the  grantor,  before  the  deeds  for  se« 
curing  the  anniiity  to  the  former  were  executed.    That 
they  not  only  demanded  a  sum  of  90&  from  the  grantor. 
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1804.^  irittch  they  stated  to  be  fftenoadj  due  to  them,  Ibat* 
tbe  graatmr  himself  swears,  that  he^  fearing  the  pur* 
cha^e  of  the  annuity  would  not  oAerwise  be  carried 
into  effect^  had  no  alternative  but  to  repay  <w  retain 
i^  sod  subiait  to  the  charge  of  QOL  fiir  pr^iaring  the 
deeda  out  of-  tbe  eonaideisation  or  pnrchaae  monqr'  of 
th0  .annuity,  and  that  iuMnediately .  npop  the  ezeeutioD 
of  tbe  4eedsj  be  jnetumed  the  ^ove  4Rmi  of  901.  to 
G$bb9,  wb6;was  present,  and  acted  as  agent,  aadidso 
paid  the  said  sum  of  SOL  to  Howard  md  Oibbi,  out  of 
the  cQnsidnratioQ  money ,  &v  the  costs  of  preparing  the  se- 
cusities.  Ahhougb  they  m^t  be  entitled  to  the  latlv 
sum,  there  is  no  pretence  for  saying  that  they  had  a  right 
to  demand  or  extort  from  thedeSmdant  the  debt  prenonsly 
due  to  them,  and  the  plaintiff  must  .be  considered  as  re- 
sponsible for  their  acts ;  for  if  he  placed  them  in  the  situ- 
ation >to  obtain  the  annuity  from  the  granlor,  by  adTanc- 
ing'  a  sum  to  theta  for  that  purpose,  they  must  be  consi- 
dcBod-as  the.agents  of  both  parties ;  and  if  the  decision  in 
Covenirg  v.  Champneya  were  departed  from,  the  ob- 
ject of  the :  st8.tute  would  be  altogether  defeated.  So  in 
M0MC6  ▼•  Hammemd{a)f  where,  upon  tbe  grant  of  an  an- 
nuity, ibe  agent  of  die  grantees,  on  payh^  the  oooaidep> 
ation  mweji  retained  aconsiderebfe  smn for  the ieKpeosas 
otptff^oBg  the  deeds,  and  .a  further  turn  by  way  of  ad« 
vanoci,  to  answer  the  first  yearns  payment  of  the  amrai^, 
the  Ck>ttrt  set  aside  Ae  deeds. against  a  aorety,  onilie 
gnwnd  that  it  was  an  illegal  Detainer,  but  they  impoaad 
on  him  tke^terms  of  \retumiqg  the  principal  wiA  interest, 
aujtaking  an  aooount  before  the  Prodionotaiy:  and,  <m 
our  imposing  siosilar  tennsin  thiscaae^  the  rule  must  be 
made  absolute^ 


Jlr.  Juatioe  Pa&k. — There  never  was  a  case  which. mip- 


(•)  6aMsere^9l. 
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derwent  more  mature  consideiatton  than  that  of  Coven^y  ^}^^ 
▼•  Champneys^  and  in  which  it  was  decided,  that  the  sta- 
tute applied  to  the  agents  of  the  parties  as  well  as  the  par- 
ties themselres ;  and  if  the  Court  had  not  come  to  that  ooq- 
clusi<Hi|  the  objfBCt  of  the  statute  would  be  ah^fether  de» 
feated«  There,  one  of  the  grantees,  Coventry ^  resided  at 
Be^4Mrd^9XiA  thB  other,  G&rUmj  was  dead,  andhischild- 
ren  were  defrauded  through  the  misconduct  of  Howard 
and  Gabs*  All  was  there  urged  that  possibly  could  be 
in  &Tour  of  the  annuities,  but  the  Court  held  that  they 
had  a  right  to  eKercise  an  equitable  jurisdicdon  in  cases  of 
this  description,  and  in  !Sbt  furtherance  oS  such  discretion 
ordered  the  animities  to  be  set  aside,  on  payment  of  the 
principal  and  interest  due  froin  the  grantor.  The' case  of 
Stf  John  V.  C^ampneys  (a)  is  distinguishable,  as  there  the 
plaintiff  brought  a  (air  case  before  the  Court,  and  was  by 
no  means  privy  to  the  misconduct  of  Howard  and  Gibis. 
Here,  however,  the  rule  must  be  made  absolute  on  the 
terms  inqpoted  on  the  grantor  in  Coventry  v.  Champa 
ney$. 

Mir^jQstioeBtWBouQB* — If  we  were  not  to  adhere  to  our 
decisiMft  in  CotoeHbry  ▼•  CiampneySf  the  statute  would  be 
a  mere  dead  letter.  Where  a  party  employs  an  agent,  it  is  his 
duty  to  watch  his  proceedings,  and  see  how  he  is  conducting 
himadf •  The  considen^on  money  should  be  paid  over  by 
-the  grantees  themselves, -and  not  by  mere  agents  or  broken; 
and  if  the  former  will  entrust  such  persons  with  their  money 
they  must  be  answecaUe  for  their  acts.  At  all  evtets^  ibe 
Court  .is  bound  to  look  at  the  proceedings  in  such  a  case 
-witfii  a  jealous  eye,  for  the  statute  does  not  confine  itsetf 
to  the  retention  of  part  of  the  consideration  money  by  the 
grantee,  but  enacts,  that  if  it  shall  be  retained  on  pretence 
,of:answeiiDg  fiituxe  payments,  or  {iny  oiker  pretence,  ihit 

■        . 

(s)7J^Moor^^382. 
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flecwitie3  may  be  aat  askfe  qd,  an  application  to  the  Covrt 
for  that  purpqse. 

• 

•     v'  ••    ■ 

a 

.  ^^Mb'.  Justice  GassiiES. — I  fully  accede  to  the  dedaion 
of  ihoL  Court  in  Coo  wiry  v.  ChampnetfB^  and  GorUm  y. 
GhampneySi,  and  by  making  this  rule  absolute  on  the  terms 
proposed,  no  hardship  will  be  imposed  on  the  grantee*  as 
he  will  be  placed  in  the  same  situation  as  if  he  had  not  em* 
ployed  Howard  and  Gibf^.  That  appears  to  me  to  be 
most  equitable  and  just:  an^  therefore,  on  the  terms  of 
the  defendant's  paying  such  a  sum  for  principal  and  inter- 
est as  the  Pro&onotary  shall  find  to  be  due  to  the  plain- 
tiff upon  taking  an  account  between  them,  this  rule  must 
be  made 

Absolute. 


Nov.  Wth. 

An  asrignment 
of  the  property 
of  an  insolFent 
debtor^  under 
the  statute  1 
Geo,  4,  c.  119, 
only  transfers 
the  property 
the  insolvent 
was  possessed 
of  at  the  time  of 
presenting  his 
petition  for  his 
discharge,  and 
does  not  pass 
any  after-ac- 
quired property 
to  his  assignee; 
at  such  pro- 
perty can  only 
be  obtained  un- 
der the  warrant 
of  attorney  and 
judgment  autho- 
rised by  the  25th 
section,  on 
which  the  Court 
may  permit  ex- 
ecution to  be 
sued  out. 


Hepper  p.  Marshall  and  Another. 

M.  HIS  was  an  action  of  trespass.  The  first  count  of  the 
declaration  stated  that  the  defendants  broke  and  entered 
i^^  pl^intifTs  houfle,  and  seiaed  his  goods,  and  took  then 
f^liriiy,  aqd  converted  them  to  their,  own  use.  The  aeoond 
cpittit.wa«  foj^  eoipellU^  the  plaintifi'firom  hia  house,  and 
the  third  for  taking  away  his  goods.    Plea. — Not  Qvjll^ 

At  the  trials  before  Mr.  Boxaa  HuUook,  at  die  hu^  A»- 
spea  at  N^$ccastle,  it  appeared  that  the  plaintiff  had 
been  a^  insolvent  debtor,  and  that  the  defendant  Marsjiall 
wa^  his  «9sigQee,  and  the  other  defendant  an  auctioneer, 
acty^g  imder  t^  authority  of  MarnhaU.  That  a^  assign- 
ment of  thi^  plaintiff  8  property  was.  executed  to  the  pro- 
Tif^4  acusigqee  pn  the  dth  Juue^  1 SS2.  That,  on  the  lfi||i 
.t)^e  pUaQti^ jprfWoted  his  petition  to  the  Insolent  Debtcm 
Court,  and  assigned  all  his  property  and  effects  to  the  de- 
fendant Marshall,  and  09  the  2Qth  August  was  discharged 


?    * 
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under  the  statute  1  Oeo^  4^  c  1 19.  Thati  mNovember,  18S2, 
lie  pirocured  mopey  through,  the  assistaiice  of  his  firiqiida, 
widtwhicb  he  purchased  fumiturey  vmSf  spirits;  andother 
articles,  and  set  himself  up  in  business  as  an  inn&eepeoc;. 
That,  Gti  the  10th  May,  18S3,  he  was  brought  up  before  ibe  , 
Commissioners  Of  the  Insolvent  Debtors  Court,  for  a  te? 
hearing,  at  the  instance  of  MarsAaU;  when^itlmng  discos 
yeredy  that  he  had  been  guilty  of  fraud  by  withhold- 
ing his  books,  the  Court  ordered  him  to  be  brought  up 
again  on  tlie  9th  June,  when  the  previous  order  for  his 
discharge  was  revoked,  and  he  was  adjudged  to  be  comp 
mitted  to  the  custody  of  the  Warden  of  the  Fleet  Prison, 
£olt  twelve  calendar  months  ^  and  which  sentence  was  car- 
ried into  effect  aocprdingfy» — It  also  appeaiied  that  the 
goods,  for  the  taking  of  which  this  action  was  brought, 
were  acquired  subsequently  to  the  assignment  and  dia* 
charge  of  the  plaintiff  in  Augustf  18S2 ;  and  that  the  der 
fendant  Marshall  acting  under  that  asrignment,  and  with* 
out  having  made  any  further  appUcat^n  to  die  InsolvenI 
Debtors  Court,  on  the  18th  December,  1823,  authorised 
the  other  defendant  to  seize  all  the  goods  the  plaintiff 
tben  had,  and  sell  them  by  auction,  wbich  was  accordingly 
done,  when  the  present  action  was  commenced. 

For  the  defendants,  it  was  contended,  that  all  the  piro- 
party  and  effect^  of  which  the  plaintiff  was  possessed,  not- 
only  at  the  time  of  the  date  of  the  assignment  to  the 
provisional  assignee  on  presenting  hb  petition,  but  also  all "" 
lie  acquired  subsequently,  and  until  his  final  discharge 
ftom  prison,  passed  to  the  defendant  Hubbard,  as  his  per- 
inanent  assignee. 

For  the  plaintiff,  it  was  contended,  that  only  such  pro- 
per^ passed  as  he  had  in  his  possession  at  the  date  of 
his  petition  and  provisional  assignment.  But  the  defend- 
ants insisted  that  the  assignment  had  relation  to  the  time 
of  the  final  discharge,  on  the  gro,und6  -that  the  statute 
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gives  particular  directions  as  to  the  property  of  insolventv 
jacquired  subsequently  to  their  discharge^  firom  which  it 
must  be  inferred  diat  all  previous  property  was  already 
provided  for,  it  being  vested  by  the  assignment  in  the  as- 
signee ;  and  by  analogy  to  the  bankrupt  laws,  the  final  dis- 
charge of  an  insolvent  may  be  assimilated  to  the  certificate 
of  abankrupt,  and  until  such  discharge  or  certificate;  any 
after-acquir^  property  cannot  belong  either  to  the  insoU 
vent  or  bankrupt. 

The  Jury  found  a  verdict  for  the  plaintiff^  damages, 
i95l.  the  value  of  the  goods  taken ;  the  learned  Baron  re- 
serving leave  to  the  defendants  to  move  to  set  it  aside,  and 
that  a  nonsuit  might  be  entered,  in  case  the  Court  should 
be  of  opinion  that  the  prc^rty  acquired  by  the  pliintiiF 
subsequently  to  his  first  discharge  and  assignment  to  the 
defendant,  vested  in  the  latter,  as  such  assignee;  theplain? 
tifiTnot  having  obtained  his  final  discharge,  the  tenaof  his 
imprisonment  under  die*  order  of  die  Inaolve&t  DeMon 
Court  not  having  expired  at  the  time  the  goods  in  question 
were  taken. 

4 

«  •  .  .  .  • 

Mr.  Seijeant  Va$^kem,  on  a  fom^r  day  in  thisTeim, 
accordingly  obtained  a  rule  nisi,  and  submitted,  ih^t  al- 
though the  goods  In  question  were  purchased  by  the  pkdo- 
•tiff.  After  the  order  for  his  first  discharge  was  dgbed  by 
the  commissioners,  stBl,  that  as  he  had  obtained  such  dis- 
charge surreptitiously  and  firaudulendy,  and  been  com- 
mitted to  prison. by  order  of  the  Court  on  areheaite^  he 
c^iddnQt  be  entitled  to  die  benefit  of  the  act  until  his  finA 
discharge  firom  such  imprisonment.  The  4th  section  of 
the  statute  provides,  diat  if  a  prisoner  shall  not  obtamliis 
diacharg^  by  virtue  of  die  act,  die  conveyance  and  as^ga* 
nmt  to.the  piD visional asogoee  shall  be  nuHand^void;  and 
the  SMi  section  is  decisive  to  shew,  that  all  the  plAintiflTs 
after-acquired  property  passed  to  his  assignee,  and  that 
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he  was  entitled  to  no  part  of  it^  until  he  had  obtained  hia 
final  discharge. 

Mr.  Serjeant  Wilde,  now  shewed  cause.  As  ^he  plaia- 
tiff  acquired  the  property  in  question  through*  the  assists 
ance  of  his  friends^  and  after  his  discharge  in  August 
18^y  it  could  not  pass  to  the  defendant  as  his  assignee. 
The  effect  of  the  assignment  .required,  by  the  statute  is 
only  to  transfer  the  then  existing  property  of  the  insol-^ 
vent ;  and  this  is  evident  as  well  from  the  terms  of  the 
assignment  itselfi  as  from  the  4th|  6th,  and  7th  (a)  sec- 
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(«)  By  the  4th  section  it  is  enact- 
elr  ^That  vrfieBi  and  «8  MMm  as  the 
Oonct  for  the  rdief  of  InsolTeDt 
Debtors  shall  be  fully  constituted 
andestablishedyit  shall  be Uwf ul  for 
any  person  in  that  part  of  the  unit- 
ed kingdoai  called  MngUmd,  who 
shaHh^  la  actual  custody  upon  any 
prpcess  whatsoerer^for  or  by  reason 
of  any  debt,  damage,  costs,  sum 
or  sums  of  money,  or  for  or  by 
reason  of  any  contempt  of  any 
Court  wfaattoever,  lor  nonpay* 
ment  of  any  sum  or  sums  of  mo- 
ney, or  of  costs  taxed  or  untax- 
ed, either  ordered  to  be  pnd,  or  to 
the  tiqnunt  of  wfaieh  such  persons 
would  he  liable  in  pwging  such 
contempt,  or  in  any  manner  in  con- 
sequence of  or  by  reason  of  such 
contesspti^at  any  tfane  ivithin  the 
space  of  fourteen  days  next  after 
such  Court  shall  hare  been  so  fnU 
ly  constituted  and  established,  or 
within  the  space  of  fourteen  days 
next  after  the  commencement  of 
suoh  actual  cDStody,  or  witfahi 
sudk  further  time  as  the  ssid  Court 
sh^ll  think  reasonable,  to  apply  by 
petition  In  a  summary  way  to  the 


Court  to  be  established  by  vir- 
tue of  the  actf  for  Ins  or  her  i&B" 
diaige  from  such  oonfinement,  ac- 
cording to  the  proTioona  of  the 
act;  and  in  such  petition  shall  be 
stated  the  place  wherdn  such  pri- 
soner shall  be  then  confined,  the 
time'irfim  such  prisoner  was  first 
charged  in  custody,  together  viith 
the  name  or  names  of  the  person 
or  persons  at  vdiose  suit  or  prose- 
cution he  or  she  shall,  at  the  time 
of  pmemting  tueh  ]p«(tf  iom,  be  de- 
tained in  custody,  and  the  amount 
of  the  debts  and  sums  of  money, 
and  also  of  such  costs  as  aforesaid; 
so  ftr  as  the  amount  of  suc&  costsis 
asceTtdne4»  Amt  which  such  prison* 
er  shall  be  so  detamed,  and  shall 
pray  to  be  discharged  from  custody, 
and  to  hare  future  liberty  of  his  or 
her  person  against  the  demands  for 
which  each  prisoner  shall  be  then 
in  custody^  andagainst  the  demands 
of  all  other  persons  who  shall  be 
or  claim  to  be  creators  of  such 
prisoaer  at  the  time  of  presenting 
such  petition;  which  potion  shall 
be  subscribed  by  the  said  prisoner, 
and  shall  forthwith  be  filed  in  the 
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tions  of  the  statute,  whick  cannot  be  taken  to  extead 
to  after-acquired  effects ;  and  the  S5tk  only  giyes  tbe  Court 


Mid  Court;  sad  rach  prisoaer 
flhall,  at  the  time  of  subscribing 
such  petitioDt  duly  execute  a  con^ 
▼ejance  and  assignment^  In  such 
manner  and  form  as  the  said 
Court  shall  direct,  of  all  the  es- 
tate, right,  title,  intevBSt,  and  trust 
of  such  prisoner  to  all  the  real 
and  personal  estate  and  effects  of 
every  such  prisoner,  except  to  the 
wearing  apparel,  bedding,  and 
other  such  necessaries  of  such 
prisoner  and  lus  or  her  family,  not 
excee<Hng  in  the  whole  the  value  of 
20/.,  so  as  to  vest  all  such  real  and 
pjersonal  estate  and  effects  in  the 
provittonal  assignee  of  the  sud 
Court,  subject  to  a  proviso,  that  in 
case  such  prisoner  shall  not  obtfun 
his  discharge  by  virtue  of  the  act, 
such  conveyance  and  assignment 
shall,  from  and  after  the  dismis- 
sion of  the  petition  of  such  pri- 
soner praying  for  his  discharge,  be 
null  and  void,  to  oil  intents  and 
purposes.'* 

Sect.  G.  By  which  it  is  enacted, 
''That  such  prisoner  shall,  within 
the  space  of  fourteen  days  next 
after  such  petition  shall  have  been 
filed,  or  within  such  further  time 
as  the  Court  shall  think  reasona- 
ble, deliver  into  the  sud  Court  a 
schedule,  containing  a  full  and 
true  description  of  all  and  every 
person  and  persons  to  whom  such 
prisoner  shall  be  then  indebted, 
or  who  to  his  or  her  knowledge 
or  belief  shall  claim  to  be  his  or 
her  creditors,  together  with  the 
nature  and  amount  of  such  debts 


aad  olsims  reraectivdy,  distin- 
gmshing  such  as  shall  be  admit- 
ted from  such  as  shall  be  disputed 
by  such  prisoner,  and  also  a  full, 
tnis,  and  perfect  account  of  aB 
the  estates  and  effects,  real  and 
personal,  in  possession,  reversioiv 
remainder,  or  expectancy;  and 
also  of  all  places  of  benefit  or  ad- 
vantage, whether  the  emoluments 
of  the  same   arise   from    fixed 
salaries, t>r  from  fees;  and  also  of 
all  pensions  or  sillowances  of  the 
said  prisoner  in  possession  or  re- 
vernon,  or  held  by  any,other  per- 
son or  persons  for  or  on  behalf  of 
the  said  prisoner,  or  of  and  from 
which  the  sud  prisoner  derives  or 
may  derive  any  manner  of  benefit 
or  advantage;  and  also  all  rights 
and    powers    of    every    nature 
and  kind  whatsoever,  which  such 
prisoner,  or  any  other  person  or 
persons  in  trust  for  such  prison- 
er, or  for  his  or  her  use,  benefit, 
or  advantage,  in  any  manner  n^at- 
soever,  shall  be  seised  or  pos- 
sessed of,  or  interested  in  or  enti- 
tled unto,  or  which  such  prisoner, 
or  any  person  or  persons  in  trust 
for  him  or  her,  or  for  his  or  her 
benefit,  shall  have  any  power  to 
dispose  of,  chaige,  or  exercise,  lor 
the  benefit  or  advantage  of  such 
prisoner,  at  the  time  of  presenting 
such  petition,   together   with   a 
tvl\,  true,  and  perfect  account  of 
all  debts  at  such  time  o^ving  to 
such  prisoner,  or  to  any  person  or 
persons  in  trust  for  him  orher^  or 
for  his  or  her  benefit  or  advanti^ 
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a  right  to  interfere  under  certain  rules  and  modifications. 
By  the  4th  section,  the  conveyance  and  assignment  of  such 
effects  must  be  executed  at  the  time  of  the  prisoner's  suIh 
Editing  the  petition  for  his  discharge ;  and  by  the  Gth,  he 
must  cause  a  schedule  to  be  delivered,  containing  an  ac- 
count of  all  his  estate  and  effects  at  the  time  o{  presenting 
his  petiti<Mi ;  and  the  7th  assigns  all  the  estate  and  effects 


lftB4. 


Maibbau. 


tether  soldy  or  joHnHy  Mth  any 
odier  person  or  persons;  and  the 
iiam^  and  places  of  abode  of  the 
'fleveral  persons  from  whom  snch 
debts  shall  be  dne  or  owing;  and 
of  the  witnesses  who  can  prove 
such  debts,  so  far  as  stieh  prison* 
er  can  set  forth  the  same;  and 
such  schedule  shall  also  fidly 
and  truly  describe  the  wearing 
apparel  and  bedding  of  such  pri- 
soner andbis  or  her  family,  and  the 
worldng  tools  and  implements, 
and  other  such  necessaries  not  ex- 
ceeding in  the  whole  the  sum  of 
20/.»  which  may  be  excepted  by 
such  prisoner  from  the  operation 
of  the  act,  together  withthe  values 
of  such  excepted  articles  respec- 
tively; and  the  ssdd  schedule  shall 
be  subscribed  by  such  prisoner, 
and  forthmth  be  filed  in  the  said 
Court.** 

Sect.  7.  By  widch  it  is  enacted, 
**  That  >vhen  the  said  Court  shall 
lUQudge  any  prisoner  to  be  enti- 
tled to  his  discharge,  such  Court 
^all  appoint  a  proper  person  or 
peTBons  to  be  assignee  or  assig- 
nees of  the  estate  and  effects  of 
such  prisoner,  for  the  purposes  of 
the  act;  and  when  such  assignee 
or  asngnees  shall  have  signified  to 
the  said  Court  thdr  acceptance  of 
the  seld  i4;)pointment,  every  such 


prisoner's  estate,  effects,  rights 
and  powers,  vested  in  such  pro^ 
visional  assignee  as  aforesaid^ 
shall  immediately  be  assigned  by 
such  provisional  assignee  to  such 
assignee  or  assignees,  in  trust  for 
the  benefit  of  such  assignee  or  as- 
signees and  the  rest  of  the  credit- 
ors of  every  such  prisoner,  in  re- 
spect or  in  proportion  to  their  re- 
spective debts,  according  to  the 
proidsions  of  the  act,  &c.  &c.  And 
such  assignee  or  assignees  is  and 
are  hereby  fully  empowered  to  sue 
from  time  to  time,  as  there  may  be 
occasion,  in  his,  her,  or  their  own 
name  or  names,  for  the  recovery, 
obtsdning  and  enforcing  any  es- 
tatCy  effects,  or  rights  of  any  such 
prisoner;  and  also  to  execute  any 
trust  or  power  vested  in  or  cre- 
ated for  the  use  or  benefit  of  any 
such  prisoner,  but  In  trast  for  the 
benefit  of  such  assignee  or  assign 
nees,  and  the  rest  of  the  creditors 
of  every  such  prisoner,  according 
to  the  provisions  of  the  act,  and 
to  give  such  disdiarge  and  dis- 
charges to  any  person  or  persons 
who  shall  respectively  be  indebted 
to  such  prisoner  as  may  be  requi- 
site; and  every  such  assignment 
as  aforesaid,  whether  to  a  provi- 
sional or  other  assignee  or  assig- 
nees, shall  be  entered  on  the  proi 
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in  the  hands  of  the  provisionaly  to  the  permuient  assignees 
to  be  appointed  by  the  Courti  in  trust,  for  the  benefit  of  the 
creditors.  So,  by  the  asfignmeot,  all  the  property  that  is 
intended  to  pass,  must  be  inserted  in  the  schedule,  at  the 
time  of  presenting  the  petition.  But  the  S5th  (a)  section 
removes  every  doubt  on  the  question,  and  is  decisive  to 
shew,  that  nothing  passes  by  the  assignment  but  such  ^xh 


oedBsgs  of  the. said  Court,  aad 
an  ofiioe  copy  of  every  such  a»- 
(dgnmeat  shidl  be  luffident  evl- 
denee  thereof  in  all  Courts,  and  to 
■n  intents  and  poiposes,  and  every 
anch  asngnee  or  assignees  shall, 
inthali  convenient  speed,  after  his, 
her  or  thdr  accepting  snch  assign- 
ment as  aforesaid,  use  his,  her, 
or  their  best  endeavours  to  re* 
cave  and  get  in  the  estate  and 
effects  of  every  snch  prisoner,  and 
shall,  ^th  all  convenient  speed, 
make  sale  of  all  the  estate  and  ef- 
fects of  such  prisoner,  vested  in 
such  as^gnee  or  asognees:  and  if 
such  prisoner  shall  be  interested 
in  or  entitled  to  any  real  estate, 
either  in  possession,  rever^on,  or 
expectancy,  the  same,  within  the 
^Mce  of  two  months  after  such 
assignment  and  conveyance,  or 
^thin  such  other  time  as  the  said 
Court  shall  direct,  shall  be  sold 
by  public  auction,  in  such  manner 
and  at  such  place  or  places  as  the 
mivor  part  of  the  creditors  of  such 
prisoner,  entitled  to  the  benefit 
thereof,  shall  in  the  mode  pointed 
out  by  the  act  approve." 
(a)  Sect  26.  By  ^friiich  it  is  enact- 
ed,  **  That  when  any  order  for  the 
discharge  of  any  prisoner  shall  be 
made,  the  said  Court  may  also 
order  that  a  judgment  shall  be  en* 


tered  up  wgtbut  such  prisoner,  in 
seme  one  of  the  superior  Conts 
of'  Wettminstery  in  the  name  of 
tiie  assignee  or  asagnees  of  sodi 
prisoner,  or  of  such  provisional 
assignee  as  aforesud,  if  no  other 
assignee  shall  then  have  been  ap* 
pointed^  and  shall  have  acoq^ 
euch  office,  for  the  amount  of  the 
debts  of  such  prisoner,  whidi 
shall,  at  the  time  of  such  order, 
remun  due  and  unpaid  to  the  said 
creditors,  and  from  whidi  such 
prisoner  shall  be  discharged  by 
such  order; — and  the  said  prisoner 
shall  execute  a  warrant  of  attayr- 
ney  to  authorise  die  entering  up 
suchjudgment,  andsuch  judgment 
shall  have  the  force  of  a  recogni- 
zance, and  such  order  of  the  Court 
to  be  established  by  virtue  of  die 
act,  shall  be  a  Buffident  authority 
to  the  proper  officer,  for  entering 
up  suchjudgment;  and  when  it 
shall  appear  to  the  satisfaction  <rf 
die  said  Court,  that  such  prisoner 
is  of  ability  to  pay  such  debts,  or 
any  part  thereof,  or  that  he  is 
dead,  leaving  assets  for  that  pur- 
pose, the  Court  may  permit  exe- 
cution to  be  taken  out  upon  such 
judgment,  or  put  in  force  any 
other  power  given  by  the  act 
against  the  property  acquired  by 
such  prisoner  alter  his  disdiaige. 
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'petty  as  die  prisoner  possessed  at  the  time  of  executing 
it,  as  it  gives  the  Insolvent  Debtor^s  Court  a  power,  when 
an  order  for  the  discharge  of  a  prisoner  is  madej  to  order 
that  a  judgment  be  entered  up  against  the  prboner  in  one 
of  the  supericMr  Courts  of  Westminster^  in  the  name  of  the 
assignee  or  assignees,  for  the  amount  of  the  debts  of  s^ch 
prisoner,  which  shall,  at  the  time  of  such  order>  remain  due 
and  unpaid  to  his  creditors,  and  from  which  the  prisoner 
shall  be  discharged  by  such  order;  and  that  the  prisoner 
shsSl  exeeate  a  warrant  of  attorney  to  authorise  the  enter- 
ing up  such  judgment,  which  is  to  have  the  force  of  a  re- 
cognizance ;  and  when  it  shall  appear  to  the  satisfaction  of 
the  Court  that  such  prisoner  is  of  ability  to  pay  such  debts, 
^r  any  part  thereof,  the  Court  may  permit  execution  to  be 
taken  out  upon  such  judgment,  against  the  property  acquir- 
ed by  such  prisoner  after  his  discharge,  for  such  sum,  as  un- 
der all  the  circumstances  of  such  prisoner,  the  Court  shall 
order ; — such  sum  to  be  distributed  rateiably  amongst  the  cre- 
ditors/'   It  is  therefore  quite  clear,  that  the  assignee  can- 
not possess  himself  of  any  after-acquired  property,  without 
the  authority  or  sanction  of  the  Insolvent  Debtor's  Court  v 
and  as  the  defendant  MtirshctU  has  not  pursued  the  course 
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18^4^ 


Hepper 

V. 

Marihallw 


for  such  sum  of  money,  as  under 
all  the  drcimistances  of  such  pri- 
soner the  Court  shall  order ;  such 
sum  to  be  distributed  rateably 
amongst  the  creditors;  and  such 
further  proceedings  shall  and  may 
be  had,  according  to  the  discretion 
of  the  said  Court,  from  time  to 
time,  until  the  whole  of  the  debts 
4ue  to  the  several  persons  agunst 
whom  such  discharge  shall  have 
been  obtained  shall  be  fully  paid 
and  satisfied,  together  with  such 
costs  as  such  Court  shall  think  fit 
to  award ;  and  no  $cire  facias  shall 

VOL.  IX.  A 


be  necessary  to  revive  such  judg- 
ment, on  account  of  any  lapse  of 
time,  but  execution  shall  at  all 
times  issue  thereon,  by  virtue  of 
the  order  of  the  Court ; — Provided 
always,  that  in  case  any  such  ap- 
plication against  such  prisoner 
shall  appear  to  the  Court  to  be 
ill  founded  and  vexatious,  it  shall 
be  lawful  for  the  Court  not  only 
to  refuse  to  make  any  .  order  on 
such  application,  but  also  to  dis- 
miss the  same  with  such  costs  as 
to  the  Court  shall  i^pear  reason- 
able. 

AA 
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l^ftj-      pointed  out  by  that  section,  Uie  vei^ct  fer  the  plaintiff 
must  stand* 

The  cases  of  asngnments  iinder  commissions  of  bai^^ 
ruptoy»  by  virtue  of  the  statutes  IS  Eliz.  o.  7,  s.  11,  and 
1  Jac.  1,  e.  15,  s.  IS,  are  inapplicable  to  the  present  ques« 
tioEi  as  diere  all  the  bankrupt's  after-acquired  real  and  pa> 
sonal  property  is  subject  to  the  authority  of  the  conunisaion* 
«rs,  and  passes  to  the  assignees  under  the  deed  of  assign- 
ment, according  to  the  case  of  KUeken  v.  BarUch  (a),  Ifiere^ 
however,  by  the  25th  section  of  the  statute  1  Creo.  4,the  Court 
is  to  j  udge  whether  the  person  discharged  is  of  ability  to  pay 
his  debts,  and  his  assignee  cannot  strip  him  of  all  his  after* 
acquired  property  without  the  sanction  of  theCourt. — Sudi 
property  can  only  be  subject  Uk  the  execution  to  be  taken  out 
on  the  judgment;  and  the  SOfli  section  provides,  thatif  apii* 
soner,  after  his  discharge,  becomes  entitled  to  sto<^  in  the 
public  funds,  it  shaU  be  lawful  for  the  Court,  on  the  applica- 
tion of  the  assignee,  to  order  the  person  holding  such  stocky 
to  retain  it  tiU  the  Court  shall  make  further  order.  If,  there- 
fore, all  the  after-acquired  property  of  the  insolvent  pass^ 
ed  by  the  assignment,  that  section  would  be  altogethelr 
unnecessary,  as.  such  property  .would  be  equally  applicaUe 
to  money  in  the  funds.  Looking,  therefore,  at  the  whole  of 
the  statute,  as  well  as  the  schedule  and  assignment,  it  is 
evident  that  the  latter  only  rdates  to  the  then  existing 
property  of  the  insolvent,  and  cannot  apply  to  effects  which 
may  be  acquired  by  him  after  subscribing  and  presenting 
a  petition  for  his  discharge* 

Mr.  Serjeant  Vaughan,  in  support  of  his  rule.^-The 
object  of  the  Legislature  in  passing  tlie  statute  1  Geo.  ^ 
was  to  afford  a  protection  to  the  person  of  the  insolvent, 
and  to  discharge  him  from  imprisonment,  on  his  making  a 
fiill  and  true  disclosure  of  his  property  and  effects,  and 

(a)  7  EMt»  63. 
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surrendering  them  to  the  assignee,  for  the  benefit  of  his  1884. 
creditors.  The  assignment  at  the  time  of  subscribing  and  Hippbk 
filing  the  petition,  as  required  by  the  4ih  section,  applies  Marshall. 
cRily  to  the  provisional  assignee ;  and  there  is  a  manifest 
distinction  between  that  and  the  subsequent  assignment 
to  the  general  or  permanent  assignees,  and  ^hich  might 
be  postponed  or  put  off  until  the  time  of  the  final  dis- 
chaige.  The  7di  section,  by  which  such  assignees  are 
appointed,  and  in  whom  the  prisoner's  estate  and  effects 
rest,  must  be  taken  to  extend  to  all  the  property  which  he 
may  possess  before  his  final  discharge  under  the  act,  and 
which  must,  consequently,  pass  to  his  assignees.  The 
statute  evidently  contemplates  a  surrender  of  all  the  pri- 
soner's property  up  to  the  time  of  his  final  discharge,  and 
die  535th  section  relates  to  his  after^cquired  property ;  and 
it  would  wholly  defeat  the  intention  of  the  Legislature,  if  the 
permanent  assignee  should  not  be  deemed  to  be  entitled  to 
every  tibing  lliat  belonged  to  the  Insolvent  up  to  the  period 
of  his  final  discharge.  Here,  the  first  discharge  having  been 
(Atained  by  fraud,  amounted  to  nothing,  and  could  not  ap*' 
ply  to  the  subsequent  liberation  of  the  plaintifi*from  prison ; ' 
and  until  that  period  had  arrived,  h^  cannot  be  said  to  be 
entitled  to  the  benefit  of  the  act.  Any  property  that  he 
might  acquire  previously  to  that  time,  ought  to  be  distribute 
ed  rateably  among  his  creditors:  and  by  the  17th  section  it 
was  provided,  that,  when  it  shall  appear  to  the  Cburt,  (as 
in  this  case),  that  the  prisoner  shall  have  destroyed,  or 
purposely  withheld  the  production  of  any  books  relating  to' 
such  of  his  affairs  as  were  subject  to  investigation,  the  Court 
were  empowered  to  extend  the  term  of  his  imprisonment  to 
three  years.  There  must  be,  in  point  of  fiict,  two  assign- 
ments, and  the  second  could  only  be  obtained  on  the  plain- 
tifiTs  procuring  his  final  discharge,  and  which  would  over* 
reach  the  first.  On  the  whole,  therefore,  the  object  of 
the  statute  was  to  protect  the  person  and  not  the  pro- 
perty of  the  iitBolvMit,  and  diere  are  three  periods  at  which 
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it  was  to  attach,  vix.  Firsts  on  the  provisional  assignment^ 
Secondly^  to  that  made  before  the  plaintiff's  final  discharge, 
and  Lastly  f  to  his  after-acquired  property ;  and  as  such  dis- 
charge had  not  taken  place  at  the  time  of  the  taking  the  goods 
in  question,  the  defendant  Marshall,  as  his  assignee,  was 
justified  in  seizing  them,  and  the  plaintiff  has  no  legal 
ground  of  action  against  him  or  the  other  defendant,  who  act- 
ed under  his  order  and  direction  in  proceeding  to  the  sale* 

Lord  Chief  Justice  Best. — There  was  no  doubt  in  our 
minds,  when  this  rule  was  granted,  as  to  its  ultimate  fiite; 
but  as  the  statute  for  the  relief  of  insolvent  debtors  is  ex- 
tremely important,  it  was  fit  that  a  general  question  arising 
under  it,  and  which  is  of  rather  an  extensive  nature, 
should  receive  full  consideration  before  we  pronounced 
a  final  decision.  By  the  common  law,  a  creditor  can 
only  obtain  possession  of  the  property  of  his  debtor  by  a 
regular  judgment  and  writ  of  execution,  except  in  cases  of 
bankruptcy  or  insolvency;  and  here  it  is  incumbent  on  the 
defendants  to  shew,  that  the  assignees  of  an  insohrent 
debtor  have  his  property  vested  in  them  by  the  operation 
of  the  statute;  if  not,  there  is  no  legal  defence  to  this  ac- 
tion ;  and  they  cannot  justify  the  taking  of  the  goods  in 
question.  I  have  looked  through  all  the  clauses  of  the 
act,  and  can  find  none  which  vests  pro]>erty  of  an  insol- 
vent acquired  subsequently  to  the  execution  of  the  assign- 
ment, in  his  assignees.  Another  mode  has  been  prescribed 
by  which  such  property  may  be  got  at. 

An  insolvent  stands  in  the  same  situation  as  an  uncertir 
ficated  bankrupt,  except  as  to  his  person,  as  the  property 
acquired  by  him  subsequently  to  the  execution  of  the  as* 
signment  and  discharge,  may  be  taken  by  virtue  of  a  judg- 
ment and  execution.  But  such  property  cannot  vest  in 
an  assignee,  without  an  application  to  the  Insolvent  Debt- 
ors' Court.  The  4th  section  only  relates  to  the  property  the 
insolvent  may  possess  at  the  time  of  subscribing  his  peti- 
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tion;  and  the  prisoner  must,  at  that  time,  execute  a  con-        1^4>^ 
veyance  and  assignment  of  all  his  real  and  personal  estate       HirpBH 
and  effects,  so  as  to  vest  them  in  the  provisional  assignee*     marshaxx. 
It  is  quite  clear  that  such  assignment  only  conveys  or  trans- 
fers the  property  the  insolvent  was  possessed  of  at  the  time 
of  the  petition.    There  is  a  wide  and  proper  distinction  to 
be  drawn  between  this  case  and  that  of  a  bankrupt;  for,  by 
the  express  terms  of  the  statutes  13  EUzaieth  and  James 
I,  the  after-acquired  property  of  a  bankrupt  becomes  vested 
in  his  assignees;  but  the  act  in  question  contains  no  such 
provision.     By  the  6th  section,  the  prisoner  is  required 
to  deliver  in  a  schedule,  containing  a  full  and  true  account 
of  all  the  estate  and  effects  he  shall  be  seised,  possessed 
of,  or  entitled  to,  at  the  time  of  presenting  his  petition;  and 
there  is  no  ground  for  drawing  a  distinction  between  the 
provisional  or  permanent  and  general  assignees ;  for  by  the 
7th  section  the  Court  may  ap}K)int  proper  persons  as  as- 
signees of  the  prisoner's  estate  and  effects;   and  when 
such  assignees  shall   have  accepted  the    appointment, 
the  prisoner's  estate,  effects,  rights  and  powers  vested  in 
the  provisional  assignee^  are  to  be  immediately  assigned  by 
him  to  such  assignee  or  assignees,  and  the  rest  to  the  prison- 
er's creditors,  in  respect  of,  or  in  proportion  to  their  re- 
spective debts.     That  clause,  therefore,  restricts  the  lat- 
ter assignees  from  taking  any  more  of  the  insolvent's  pro^ 
perty  than  was  vested  in  the  provisional  assignee    These 
clauses  of  the  statute,  therefore,  do  not  affect  the  after- 
acquired  property.    Although  it  ^has  been  said,  that  the 
16th  and  17th  sections  are  applicable  to  this  case,  as  the 
plaintiff^'s  conduct  was  fraudulent,  yet,  on  reference  to  them,  * 
they  do  not  in  any  way  affect  after-acquired  jNroperty,  but 
merely  give  the  commissioners  the  power  of  detaining  the 
person  of  the  insolvent.    It  is  unnecessary  to  go  through  all 
the  provisions  of  the  statute,  or  to  draw  an  analogy  between 
them  and  cases  relative  to  bankrupts.     The  great  and 
leading  distinction  between  a  bankrupt  and  an  insolvent 
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^8^       debtor,  is  aa  to  the  diffibrenoe  and  ino^e  of  treatment 
each  is  to  receive.    The  assignees  of  a  bankrupt  are  in- 
vested with  a  power  over  his  future  effects,  without  resort- 
ing to  the  comm»sioners;  and  all  his  after«aequired  per- 
sonal property  passes  to  them  by  the  assignment:  bot  it 
is  not  so  in  the  case  of  an  insolvent  ddtor;  for  here  the 
statute  directs,  that  the  Insolvent  Court  may  order  a 
judgment  to  be  entered  up,  and  that  execution  may  be 
taken  out  in  one  of  the  superior  Courts,  in  the  name  of  the 
assignee  or  assignees  of  the  prisoner,  against  property  ac- 
quired by  him  after  his  discharge,  where  it  shall  appear  to 
the  Court  that  the  priscwer  is  of  abiUty  to  pay  the  amwmt 
of  debts,  which  might  remain  due  to  his  creditors  at  the 
time  of  his  obtaining  the  order  for  his  discharge :  but  here 
it  appears  that  the  defendant  Marshall,  as  the  plaintiff's 
assignee,  caused  his  property  to  be  taken  and  sold  without 
the  sanction  or  authority  of,  or  even  without  making  any 
application  to  the  Insolvent  Debtor's  Court*    They  alone 
were  empowered  to  direct  amongst  which  of  the  credit 
tors  the  after-acquired  property  was  to  be  distributed,  on* 
til  the  whole  of  the  prisoner's  debts  should  be  fuUy  paid 
and  satisfied.    Those  creditors,  who  have  fumisfaed  an 
insolvent  with  the  means  of  acquiring  new  property,  must 
be  first  paid,   as  Aey  have  a  fair  and  equitaUe  ri|^t; 
and  if  the  argument  for  die  defendaqts  could  prevail,  the 
assignees  of  an  insolvent  might  seise  his  after-acquired  pro- 
perty to  satisfy  th^  debts  of  the  old  creditors,  and  those 
who  furnished  it  would  not  receive  one  fiurthing.    They 
ought,  injUstiee,  to  be  protected;  and  property  acquired 
by  the  insolvent  through  their  means  may  be  obtained  fay 
virtue  of  entering  up  execution  on  the  judgment,  as  point* 
ed  out  by  the  S5th  section  of  the  statute. 

Mr.  Justice  Park.  — I  am  of  the  same  opinion. 

Mr.  Justice  BuRRouan. — ^The  plaintiff  was  i«manded 
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to  prison  for  an  offence  discovered  subsequent  to  his  dis- 
charge; and  the  commissioners  ordered  him  to  remain 
there  a  eertain  period,  by  virtue  of  the  authority  vested 
in  them  under  the  16th  and  17th  sections  of  the  act,  which 
do  not  at  all  afiect  bis  after-aQ||aired  property* 

Mr.  Justice  Gasblse*  — As  this  is  a  question  of  great 
importance,  I  think  it  necessary  to  add  a  few  words.  It 
must  be  admitted,  that  the  provisional  assignment  will  not 
convey  the  ajFter-acquired  property  of  the  insolvent;  if  so, 
cadii  qtuBitioi  for  the  general  or  permanent  assignee  takes 
no  more  interest  in  the  property  of  the  insolvent  than  the 
provisional  assignee,  who  could  only  be  entitled  to  what 
the  prisoner  might  have  at  the  time  of  subscribing  or  pre- 
senting his  petition;  and  if  he  acquired  property  after- 
wards, it  might  be  obtained  under  the  warrant  of  attorney 
and  judgment,  on  which  the  Insolvent  Debtor's  Court  iu 
its  discretion  is  authorised  to  sue  out  execution.  Although 
the  language  of  the  25th  section  may  be  equivocal,  as  pro- 
pqrly  might  be  acquired,  w)iich  the  judgment  wquld  not 
reach ;  yet  the  language  of  the  4th»  6th,  and  7th  sections 
is  so  plain^  that  no  doubt  can  be  raised  by  any  of  the 
subsequent  provisions.  As  this  question  must  frequently 
arise,  I  think  tl^e  Qourt  have  put.  a  true  and  proper  con-^ 
struction  on  the  statute;  and  as  the  defeB4ant  Marshafl 
has  i)ot  pursued  the  tenni^  of  the  250^  section,  by  having 
repourse  to  the  judgment  and  execution  as  there  pointed 
out,  t}iis  rule  must  bp 

Qi^^harged* 
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Friths       Stafford  and  Another,  Assignees  of  Clai^k,  the  Younger, 
ISavTalh.    '  a  Bankrupt,  r.  Clark,  the  Elder. 

A  Judgment  re-  J  HIS  was  ED  action  o( assumpsit ^  and  brought  by  the  plain- 
fame  caiue  of  tifFs,  as  assignees  of  Clarke  the  younger,  a  bankrupt.  The 
t^n  Ae^  *^  declaration  consisted  of  seven  counts.  The  first  and  second 
^rtieg,  may  be  were  for  goods  sold  and  delivered,  the  third  for  money  lent, 
deaceinatnimp-  the  fourth  for  money  paid,  the  fifth  for  money  had  and  re- 
genoai issue: if  ^^^^^^  ^^  ^^  bankrupt's  use,  the  siaeth  on  an  aeconnt 
it  be  pleaded,  it   stated  with  the  bankrupt,  and  the  seventh  on  an  account 

operates  as  a  ^ 

bar;  if  not,  it  is  stated  with  the  plaintiffs  as  his  assignees.  The  defendant 
though  not  oon-  pleaded  the  general  issue,  and  paid  5L  into  Court,  on  the 
mmutfm^ey  ^^*>  second,  and  fifth  counts.  At  the  trial,  before  Lord 
l^toCourt  on  Chief  Justice  Besty  at  Westminster ^  at  the  Sittings  after 
oeunts,  one  only  the  last  Term,  the  plaintiffs  sought  to  recover  the  amount 
to  ^e  piainSff?  ^  ^^  ^^'^  ^^  exchange,  one  for  2&L  and  the  other  for  12/. 
demand,  admits  which  the  bankrupt  had  indorsed  to  the  defendant  after 

a  cause  of  ac-  ^  ^ 

tion  on  that  the  Commission  of  an  act  of  bankruptcy,  as  well  as  the 
coun  0  y.         ^^^^  ^^  thirty  shillings,  which  the  defendant  admitted  br 

had  received  from  his  son  after  such  act. — For  the  de- 
fendant, it  was  contended  that  the  6L  paid  into  Court  ap- 
plied to  the  latter  demand ;  and  with  respect  to  the  lulls 
of  exchange,  it  appeared  that  they  had  been  the  subject 
of  an  action  of  trover  between  the  same  parties,  and  which 
was  tried  before  Mr.  Justice  Burroughs  at  Westminster^ 
at  the  Sittings  after  MichaelnMS  Term,  18SS;  when  the 
plaintiffs  obtained  a  verdict  for  72L  (a).  The  defendant 
then  offered  in  evidence  the  record  and  office  copy  of  the 
judgment  in  that  action,  as  a  bar  to  the  plaintifis*  recover- 
ing the  amount  of  those  two  bills  in  the  present  suit; 
when  it  was  objected  by  the  plaintiffs'  counsel,  that  the 
judgment  was  not  conclusive  evidence,  unless  pleaded : — his 
Lordship,  however,  allowed  it  to  be  received,  giving  the 

(a)  See  1  Carr.  &  Payne's,  N.  P.  C.  24, 
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plainti£p8  leave  to  move  the  Court  for  a  new  trial,  in  case  .  iaB4» 
they  should  be  of  opinion  that  the  judgment  was  not  ad- 
'jnissiUe  in  evidence  under  the  general  issue;  and  he  was 
also  of  opinion  that  the  plaintiffs  were  only  entitled  to  re- 
cover the  sum  of  IL  10«.  as  it  was  admitted  that  the  bills 
of  exchange  were  included  in  the  declaration  in  the 
former  action  of  trover,  and  evidence  was  given  in  re- 
spect of  them ;  but  that  the  plaintiffs  had  not  then  recover- 
ed,, on  account  of  an  omission  to  prove  an  act  of  bankrupt- 
cy eady  enough  to  over-reach  the  delivery  of  the  bills  by 
the  bankrupt  to  the  defendant ;  and  consequent]!  ^^  ^^ 
plaintiffs  could  not  recover  in  a  second  actilfi,  wliat  they 
might  have  recovered  in  the  first.  The  "ierdict  for  1/.  iQ«. 
was  about  to  be  taken  on  the  fifth  county  when  it  was  ob- 
jected for  the  defendant,  that  there  was  no  count  for 
money  had  and  received  to  the  use  of  the  plaintifis  as  as- 
signees, which  was  necessary,  as  it  appeared  that  the  de- 
fendant had  received  that  sum  from  the  bankrupt,  after 
.  the  act  of  bankruptcy.  But  his  Lordship  directed  the  ver- 
dict to  be  entered  on  that  count,  with  liberty  to  the  plain- 
tif&  to  move  to  increase  it  by  adding  the  amount  of  the 
bills,  and  to  the  defendant  to  move  to  enter  a  nonsuit  (a), 

Mr.  Serjeant  PeU,  on  a  former  day  in  this  Term,  accord- 
ingly obtained  a  rule  nid  on  the  part  of  the  plaintiffs,  to 
increase  the  damages  from  1/.  1Q«.  to  39/.  10s.  or  that  a 
new  trial  might  be  granted,  on  the  ground  that  the  office 
copy  of  the  judgment  ought  not  to  have  been  received  in 
evidence,  as  it  had  not  been  pleaded ;  and  Mr.  Seijeant 
Voiughan  on  the  part  of  the  defendant,  obtained  a  rule  tdsi, 
that  a  nonsuit  might  be  entered,  on  the  ground  that  the  BL 
paid  into  Court  on  the  first,  second,  and  fifth  counts  must 
be  applied  to  the  discharge  of  the  IL  lOs.  found  to  be  due 
on  the  latter  of  those  counts  only.  The  Court  directed 
both  rules  to  come  on  together;  and  on  this  day — 

(a)  See  1  Cut.  &  Payne's  N.  P.  C.  403.  ' 
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Mi4,  Mr.  Seijeant  Vmtgkan  and  Mr.  Serjeant  Crass  for  the  da* 

fendant,  submitted  that  the  judgment  obtained  by  the  pkun* 
ti£b  UK  the  former  action  of  trover,  waanot  only  reeehnUe 
in  evidence  but  ooncluaiFe  ai  against  th^  right  to  ie« 
eover  in  the  present  suit.  The  bilk  of  exchange  sought 
to  be  recovered,  were  the  same  in  both,  and  were  particn* 
larly  described  in  the  declaration  of  trover ;  and  it  would 
not  only  lead  to  infinite  mischief,  but  a  circuity  of  actioQ, 
if  fi  plaintiff  having  several  causes  of  action,  were  to  unite 
them  in  one  suit,  and  oflfer  evidence  on  all,  and  havh^ 
&iled  in  respee^  of  sonie»  he  should  still  be  aUow^  to  recov- 
er m  anoth^  suit.  No  fraud  can  be  imputed  to  the  defend-* 
ant,  who  knowing  the  distressed  circumstances  of  his  son, 
made  various  payments  for  him,  and  on  account  of  whid 
the  biUs  in  question  were  indorsed  to  him.  The  plaintiflSi 
cimnot  divide  ^r  multiply  one  cause  of  aetion,  no«  seek  te 
reoover  in  assumpsit  for  the  same  sul^eet  matter,  as  thai 
OB  which  the  action  of  trover  was  founded.  In  KUdum  ▼• 
KkmsfbeU  (a),  it  was  decided,  after  coQsideiAtloii  \xg  the 
Court,  that  a  parly  shaH  not  bring  the  same  es^ise  of  ae- 
tion twice  to  a  final  determination,  on  the  principle,  dial 
nemo  debet  bis  vesfari  pro  eddem  eausd,  and  that  what  is 
meant  by  the  same  cause  of  action,  is,  where  the  same  en- 
dence  wX  support  both,  although  the  actions  m»y  happen 
to  be  grounded  en  diflferent  writs^  and  it  is  th^«  said,  tiiat 
this  is  the  test  to  know  whether  a  final  detenmnation  in  a 
former  action  is  a  bar,  or  not,  to  a  subsequent  actios.  It 
must,  however,  be  admitted,  that  if  it  is  not  pleaded,  it  does 
not  operate  as  an  esteppel,  but  is  a  question  fcHf  the  Jury. 
In  the  Duchess  et  Kmgstem's  case  (b).  Lord  Chief  Justice 
De  Orejf  said,  that  '*  the  judgment  of  a  Cowtiofeameurreiti 
jurisdiction,  directly  up<m  the  point,  is,  as  a  {^a,  a  bar, 
or,  as  evidenee,  oenelusive  between  the  same  parties,  upon 
the  siune  matter  directly  in  question  in  another  Court/ 

(«)  3  Wils.  308.  S.  C.  nomine         (6)  11  State  Trials,  261.  S.  C. 
HUehin  y.  CktmpbeU,  2  Sir  W.  Bl.      22  Howell's  State  Trials,  538. 
831. 
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And  in  Ouiram  t.  Morewood  (a),  it  waa  dectded»  that  if  a       %iS^ 
verdict  be  found  on  any  fact  or  title,  diidnctly  put  in 
issue  in  an  action  of  trespass,  such  verdict  may  be  plead- 
ed by  way  of  estoppel  in  another  action  between  the  same 
parties,  or  their  priviesi  in  respect  of  the  same  fiict  or  tide. 
But,  if  a  judgment  be  not  pleaded,  but  only  given  in 
evidence,  it  is  not  an  estoppel  sq  as  to  preclude  the.  Jury 
from  finding  a  verdict  according  to  the  truth  of  the  fret. 
•In  PkiBips  on  Evidence  (b)  it  is  said,  **  whan  a  judg- 
ment ifl  pleaded  as  an  estoppel,  the  plaintiff  will  not  be  al- 
lowed to  discuss  the  case  with  the  defendant,  and  for 
the  second  time  to  disturb  and  vex  him  by  the  agita- 
tion of  the  same  question;  but  if  the  defendant  plead  not 
guilty,  in  the  second  action,  he  has  Aereby  elected  tp  sub- 
mit his  case  to  the  Jury,  who  are  to  give  their  verdict  up- 
on the  whole  evidence  submitted  to  them ;  and  in  Ferrer* 9 
case  (c),  it  waa  resolved,  that  when  one  is  barred  in  any  ac- 
tion personal,  by  judgment  on  demurrer,  confessieii,  or 
verdict,  he  is  barred  ae  to  that  or  the  like  acdon,  of  the  like 
nature,  for  the  same  thing,  for  ever ;  and  all  personal  actions 
are  of  the  same  degree,  and  therefore  each  is  a  perpetual  bar. 
Here,  however,  it  may  be  said,  that  as  the  defendant  has 
only  pleaded  Ae  general  issue,  the  verdict  and  judgment 
in  the  f<Hrmer  action  cannot  i^vail  him.    It  might  be  ao,  if 
the  plaintiffs  had  offered  no  evidence ;  but  they  attempted 
to  reeover  the  same  bills  of  exchange  as  in  the  present  suit  $ 
and  it  is  laid  down  as  a  well  known  principle,  Aat,  in  ae* 
eumpsiif  whatever  goes  to  discharge  the  cause  of  aetiotty 
may  be  given  in  evidence  under  the  general  issue.    In 
Brown  v.  Cornish  (et),  it  was  held,  that  matter  which  might 
be  given  in  evidence  under  the  general  issue  of  non  assump' 
dif  might  be  pleaded  specially,  if  it  admitted  that  the 
plaintiff  had  once  a  cause  of  action;  on  the  ground,  that 

(«)  3  East,  346.  (c)  6  Rep.  7. 

(6)  5th  Edit  Vol  1, 330.  (d)  1  Ld.  Raym.  217. 
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^^.  na  plea  which  admits  that  there  was  once  sucli  a  caa0e» 
amounts  to  the  general  issue :  and  in  Coke  Littleton  {a),  it 
IS  laid  down,  that  pleadings  which  amount  to  the  general 
issue  are  not  to  be  allowed,  but  the  general  issue  is  to  be  en- 
tered. '  A  release  may  be  given  in  evidence  in  astumpsU  an- 
der  the  general  issue,  Miller y»  Aris(b)\  or  a  foreign  attadi- 
ment,  Brook  ▼•  Smith  (c).  Savages  case  (d).  So  accord  and 
satisfiu:tion  may  be  either  pleaded  specially,  or  given  in  evi» 
dence  under  the  general  issue.  Paramore  v«  Johnmm  (tf). 
Although  in  Vooght  v.  Winch  (/),  it  was  decided,  that  a 
verdict  obtained  by  the  defendant  in  a  former  action,  and 
which,  if  pleaded  in  bar,  would  be  an  estoppel  when  given  in 
evidence  under  the  general  issue,  is  not  conclusive  against 
the  plaintiflP,  but  only  evidence  to  go  to  the  Jury.  So 
here,  the  o£Sce  copy  of  the  judgment  was  admissible  in 
evidence  although  hot  an  estoppel,  and  when  once  admit- 
ted it  was  conclusive  against  the  plaintiff's  right  to  recover 
in  this  action.  Although  in  Trevivan  v.  Lawrence{^^  it 
was  held  that  if  a  party  will  not  rely  on  an  estoppel  whien 
he  may,  but  takes  issue  on  the  fact,  the  Jury  shall  not  be 
bound  by  the  estoppel,  for  then  they  are  to  find  the  truth  <^ 
the  fact;  yet  there,  the  estoppel  was  by  the  act  of  the  par- 
ty himself,  and  that  is  explamed  by  JRawUns's  case  (A)  where 
it  was  resolved,  that  an  estoppel  being  found  by  verdict,  d^ 
Court  ought  to  judge  upon  the  whole  special  matter  ac- 
cording to  law. .  Here,  however,  Ihe  judgment  ^ras  admis* 
sible  to  shew  the  identity  of  the  parties,  and  that  the  cause 
of  action  was  substantially  the  same  in  both,  and  if  it  were 
admissible  for  that  purpose,  it  must  operate  as  a  bar  to 
the  plaintiff's  right  to  recover  in  this  suit.   In  BirdYm  Rim' 


(a)  303  b.  (e)  I  Ld.  Raym.  566. 

(fr)  3  Esp.  Rep.  234.  See  also         {f)  2  Bam.  &  Aid.  662. 
Gab.  C.  P.  64.  {g)  1  Salk,276. 

(c)  I  Sidk.  280.  (A)  4  Rep.  53. 

fd)  Id.  291. 
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dall{a)^  Lord  Mansfield  said,  that  <'  an  action  upon  the  case  >iS^ 
is  founded  upon  the  mere  justice  ahd  conscience  of  the  plainr 
tiff's  case,  and  is  in  the  nature  of  a  bill  in  equity,  and,  in  eflect, 
is  so;  and,  therefore,  that  a  fofmer  recovery,  release,  or  satis- 
faction, need  not  be  pleaded,  but  may  be  given  in  evidence.** 
The  caseof  ilfbtf^tf  V.  Maqferlan  (ft),  was  decided  on  the  same 
principle,  and  Lord  Mansfield  there  said,  (c)  "  one  great 
benefit  which  arises  to  suitors  from  the  nature  of  an  action 
for  money  had  and  received,  is,  that  the  plaintiff  need  not 
state  the  special  circumstances  from  which  he  concludes 
that,  ex  csquo  et  bano^  the  money  received  by  the  defend- 
ant ought  to  be  deemed  as  belonging  to  him:  he  may 
declare  generally,  that  the  money  was  received  to  his 
use ;  and  make  out  his  case  at  the  trial.  This  is  equally 
beneficial  to  the  defendant.  It  is  the  most  favourable 
way  in  which  he  can  be  sued;  he  can  be  liable  no  further 
than  the  monies  he  has  received ;  and  against  that,  may  go 
into  every  equitable  defence  upon  the  general  issue ;  ^e 
may  claim  every  equitable  allowance;  he  may  prove  a  re* 
lease  without  pleadmg  it;  in  short,  he  may  defend  himself 
by  every  thing  which  shews  that  the  plaintiff,  excsquo  ei  banOf 
is  not  entitled  to  the  whole  of  his  demand,  or  to  any  part  of 
it.'*  In  Geyer  v.  Aguilar  {d),  a  sentence  of  a  foreign  court 
of  Admiralty  was  held  to  be  conclusive  evidence  on  un- 
derwriters against  a  warranty  of  neutrality,  in  an  action  on 
a  policy  of  assurance,  on  the  ground,  that  it  was  a  judg- 
ment in  rem,  and  obligatory  as  long  as  it  remained  in 
force  on  the  parties,  who  had  distinct  rights  depending 
on  the  same  question ;  and  in  BoUon  v.  Gladstone  (e),  it 
was  decided,  that  a  sentence  of  a  foreign  court  of  compe- 
tent jurisdiction,  to  decide  questions  of  prize,  is  to  be  re- 
ceived here,  as  conclusive  evidence  in  an  action  on  a  po- 

(«)  3  Burr.  1353.  (h)  2  Burr.  1005. 

(e)  Id.  1010.  Id)  7  Term  Rep.  6B1. 

(«)  5  EMt,  155. 
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jHg4^  licy  of  IhBuraiice  upon  every  subject  matter  within  die  ju*> 
risdiotioil  of  such  Court,  and  on  which  it  has  professed  to 
decide.  So  in  Burrowi  ▼.  JenUno  (o)«  where  the  pUintiff 
accepted  a  bill  of  exchange,  drawn  upon  him  abroad,  and 
instituted  a  suit  there,  and  his  aooeptanoe  was  vacated  by 
a  sentence  of  the  foreign  Court,  and  he  was  again  sued  on 
the  bill,  on  his  return  to  this  country,  Lord  Chancellor  JTtMf 
held,  that  the  cause  was  to  be  determined  according  to  die 
local  lawB  of  the  place  where  the  bill  waa  n^otiated,  and  that 
the  sentence  there  was  oondosfve,  and  bound  the  Court  of 
Chancery  bete.  And  his  Lordship  said ,  that  he  remember* 
ed  A  caae  which  came  before  him  in  the  Lord  May or*s  Court, 
when  he  was  Recorder  of  London,  where  a  mariner  sued  in 
the  Admiralty  Court  for  his  wages,  and  there  being  a  sen« 
tence  against  him  there,  he  afterwards  brought  his  ac- 
tion in  the  Mayor's  Court  for  the  same  wages;  and  his 
Lordship,  (as  Recorder),  being  doubtfol  whether  he  should 
allow  the  defendant  to  give  the  sentence  in  the  Admiralty 
Court  in  evidence  upon  non  assumpsit,  asked  the  opinion 
of  Chief  Justice  Holi,  who  said,  that  whatever  defeated 
the  promise  might  be  given  in  evidence  on  non  assump- 
riif  and  that  the  sentence  in  the  Admiralty  Court  would 
be  good  evidence. — ^With  respect  to  the  payment  of  the 
sum  of  S/.  into  Court  by  the  defendant,  as  it  was  paid  in 
on  three  several  counts,  only  one  of  which  was  applicable 
to  the  plaintiff's  demaud,  it  must  be  taken  to  admit  a  cause 
of  action  on  that  count  only,  and  as  it  was  more  than  suf- 
ficient to  cover  the  amount  for  which  the  verdict  was  taken 
on  that  count,  the  plaintiffs  cannot  be  entitled  to  recover, 
send  the  rule  for  the  nonsuit  must,  consequendy,  be  made 
absolute. 

Mr.  Serjeant  Pell  in  support  of  his  rule,  submitted, 
Jirst,  that  die  verdict  should  have  been  taken  on  die  se- 

(c)  S  Otr.  7B9. 
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Tenth  cDunt,  which  was  on  an  account  Btated  with  the  ^I8g4» 
plainti^  as  assignees,  and  that  there  was  sufficient  evi- 
dence to  support  that  count,  as  the  defendant  had  admitted 
to  a  person  who  called  on  him  on  behalf  of  the  assigneesj^ 
that  he  had  received  the  sum  of  30^.  from  his  son,  after 
he  had  committed  ati  act  of  bankruptcy,  and  if  so,  the 
plaintiffs  are  entitled  to  it,  in  their  own  right,  as  it  was  evi- 
dence of  an  existing  debt,  which  is  all  that  can  be  requir- 
ed on  an  account  stated.  In  all  the  other  counts^ 
the  promises  were  laid  before  the  bankruptcy,  and  the 
slightest  admission  is  sufficient  to  sustain  a  count  on  an 
account  stated,  although  it  consist  of  one  item  only.  In 
Knowles  v.  Michel^  Lord  EUenborough  said  (o),  **  if  there 
were  an  acknowledgment  by  the  defendant  of  a  debt  due 
upon  any  account,  it  was  sufficient  to  enable  the  plaintiff 
to  recover  upon  the  count  for  an  account  stated;  and  in 
Highmore  v.  Primrosey  his  Lordship  said  (ft),  that  '^  though 
in  form,  a  count  upon  an  account  stated  is  '  of  and  con- 
cerning divers  sums  of  money,'  yet  proof  of  one  item  is 
good  to  maintain  such  a  count;  dhers  may  be  supported 
by  evidence  of  one.  The  practice  has  been  so,  and  if 
there  is  any  variation  from  it,  it  has  arisen  from  not  at- 
tending to  the  form  of  the  count.  The  count  does  not 
import  a  mutuality  of  account,  and  there  seems  to  be  no 
reason  why  an  account  should  not  be  stated  consisting  of 
one  item  only  as  well  as  a  plurality.**  And  Mr.  Justice 
Bayley  said,  ''he  remembered  a  case  before  Mr.  Justice 
Butter 9  where  the  only  proof  was  the  acknowledgment  of 
a  particular  debt,  and  that  he  recollected  his  saying,  '  that 
will  do  well  enough  upon  an  account  stated.'  ** — Here  the 
plaintiffs  had  two  separate  demands  on  the  defendant,  and 
in  different  rights,  and  as  he  paid  money  into  Court  on 
three  counts,  he  thereby  admitted  that  something  was  due 
on  each,  as  well  as  that  he  had  received  a  certain  sum  from 

• 

(«)  13  East,  260.  (b)  6  Mau.  &  Selw.  67. 
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IB24^^  his  son  since  the  bankruptcyi  which  applies  to  the  account 
stated  between  him  and  the  assignees,  and  not  to  that  for 
money  had  and  received  before  the  bankruptcy,  and  on 
which  the  verdict  was  taken. 

[Lord  Chief  Justice  Best. — The  defendant  admitted  to 
an  agent  of  the  plaintiffs,  that  he  had  received  30s.  from 
his  son  since  his  bankruptcy.  That  can  only  apply  to  the 
fifth  count,  on  which  money  was  paid  into  Court ;  and  that 
being  the  only  count  for  money  had  and  received,  it  ap« 
pears  to  me  to  be  conclusive.] 

The  Court  being  of  the  same  opinion,  the  learned  Ser- 
jeant contended,  secondly,  that  the  record  and  copy  of  the 
judgment  ought  not  to  have  been  admitted  in  evidence  un- 
der the  general  issue.  There  are  two  species  of  trials, 
one  per  pais,  the  other  per  recordum.  In  the  one,  the 
facts  are  left  to  the  consideration  of  the  Jury,  but  in  the 
otlier,  the  Judge  or  Court  is  the  only  competent  judge^  a 
Jury  being  unable  to  understand  the  nature  or  true  effect 
of  a  record,  whidh,  to  be  available  in  the  present  instance, 
should  have  been  pleaded,  when  it  might  have  been  met 
by  a  proper  replication ;  but  if  it  may  be  given  in  evidence 
under  the  general  issue,  the  plaintiff  may  be  called  upon 
to  meet  it  in  the  hurry  of  Nisi  Prius^  The  language  of 
Lord  Chief  Justice  Abbott,  in  Vooght  v.  Winch,  is  conclu- 
sive on  this  point,  and  must  be  taken  in  a  general  and  un- 
restricted sense.  His  Lordship  there  said  (a),  **  I  am  aware 
that  in  Birdy.RanduU,  Lord  Mansfieldis  reported  to  have 
said,  that  a  former  recovery  need  not  be  pleaded,  but  will  be 
a  bar  when  given  in  evidence.  I  cannot,  however,  accede  to 
that ;  for  the  very  first  thing  I  learnt  in  the  study  of  the 
law  was,  that  a  judgment  recovered  must  be  pleaded :  that 
has  so  strongly  engrafted  itself  on  my  mind  as  a  general 
principle,  that  nothing  I  have  heard  in  argument  this  day 
has  shaken  it."    Here  the  judgment  was  offered  as  bdng 

(a)  2  Barn.  &  Aid.  668. 
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conclusiTe,  because  it  was  matter  of  record,  and  not  the  is&^ 
issue  the  Jury  were  sworn  to  try  between!  the  parties. 
Although  payment,  accord  and  satisfaction,  a  foreign  atr 
tachment,  or  a  release,  may  be  given  in  evidence  under  the 
general  issue,  it  does  not  follow  that  the  judgment  of  a  su- 
perior Court,  which  is  matter  of  record,  may,  although  it 
may  apply  to  the  same  parties,  and  refer  to  the  identical 
cause  in  dispute  between  them.  .  But  if  it  be  pleaded,  the 
plaintifiP  might  have  an  opportunity  of  replying,  as  in  Sed- 
dan  V.  Tuiop  (a),  that  the  promises  and  undertakings  in 
the  second  action,  were  not  the  same  identical  promises, 
for  the  non-performance  of  which,  the  sum  was  recovered 
by  the  former  judgment.  If,  therefore,  the  defendant  had 
pleaded  the  recovery  in  the  action  of  trover,  it  would  have 
been  conclusive,  and  operated  as  an  estoppel ;  but  as  he 
has  pleaded  the  general  issue  only,  he  has  elected  to  sub- 
mit the  whole  of  his  case  to  the  Jury,  who  were  to  give 
their  verdict  upon  the  whole  evidence  before  them ;  and 
by  submitting  a  case,  to* a  Jury,  the  facts  only  are  left, 
independently  of  the  record.  On  these  grounds,  the  judg- 
ment was  not  admissible  in  evidence,  and  the  plaintiffs  were 
consequently  entitled  to  recover. 

Mr.  Justice  Park. — I  am  of  opinion  that  this  verdict 
cannot  stand,  but  that  a  judgment  of  nonsuit  must  be  en- 
tered.— ^With  respect  to  the  application  of  the  sum  of  5/. 
paid  into  Court,  it  appears  that  the  verdict  was  taken  on 
the  fifth  count,  for  money  had  and  received,  and  not  on  the 
seventh,  which  was  on  an  account  stated  with  the  plaintiffs  as 
assignees.  But  even  if  it  had  been,  it  appears  to  me  that 
that  count  was  not  supported  by  the  evidence;  for  although 
very  slight  evidence  is  sufficient,  yet  it  is  one  thing  for  a 
party  to  say  that  he  atoeSf  and  another  that  he  has  re- 
ceived;  and  here  the  defendant  admitted,  that  he  had  re- 

(a)  6  Term  Rep.  607. 
VOL,  IX.  B  B  fi 
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celved  the  sum  for  whieli  the  verdict  iru  tsken^  froin  hb 
«oii  after  he  had  committed  an  act  of  bankruptcy :  atad  as  he 
had  paid  money  into  Court,  on  that  and  two  other  eounto, 
specifically,  it  is  not  competent  to  the  party  taking  it  ent, 
to  draw  it  into  another  channel^  or  say,  that  it  applied  to 
other  counts  than  those  on  which  he  reeeived  it.  On  that 
point,  therefore,  I  am  of  opinion  that  the  plaintifi  have  no 
right  to  recover. — ^With  respect  to  the  second  questioD,  I 
think,  on  the  ground  taken  at  the  trial,  that  a  nonsnit 
ought  to  be  entered,  and  that  the  copy  of  the  judgment 
in  the  former  action  was  properly  admitted  in  evidence. 
Whether  it  be  conclusive  or  not,  in  all  cases,  I  at  present 
abstain  from  giving  any  opinion ;  still,  there  can  be  no  doubt 
but  that  a  record  is  admissible  in  evidence  before  a  Jmy, 
in  many  instances,  without  being  pleaded,  and  if  we  were 
to  hold  otherwise,  we  should  be  running  counter  to  aD 
previous  authorities.  The  distinction  is,  that  where  a 
party  intends  that  it  shall  operate  as  an  absolute  bar  to  the 
action,  he  must  plead  it ;  but  if  he  omit  to  do  so,  he 
may  give  it  in  evidence  under  the  general  issue.  •Although 
Chief  Justice  De  Crrey^  in  the  Duchess  of  Kingston's  case, 
and  Lord  Mansjleld,  in  Bird  v.  Randall^  were  of  opinion, 
that  a  judgment  if  admitted  in  evidence  was  conclusive, 
yet  Lord  Chief  Justice  Abboti  thought  otherwise  in  Foaght 
V.  Winch.  Here,  however,  it  is  suffideiit  to  say  that  it 
was  admissible  in.  evidence,  not  as  being  conclusive,  or 
for  the  Jury  to  try  the  validity  of  the  record,  as  if  it  were 
pleaded,  but  only  as  a  circumstance  or  matter  in  pnis, 
to  satisfy  their  minds,  that  it  was  applicable  to  the  aaae 
parties  and  the  same  subject  matter  then  before  Aem. 
Although,  therefore,  it  may  be  considered  as  condasire 
in  one  sense,  yet  it  cannot  in  all ;  and  even  if  it  had  been 
pleaded  as  a  bar  to  the  action,  and  the  plaintiff  had  le- 
plied  that  it  did  not  relate  to  the  same  matters  or  causes 
of  action  in  the  suit  to  which  it  waa  pleaded,  still  that  must 
go  to  the  Jury,  and  they  might  look  at  the  record  to  as- 
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certain  whether  it  reUted  to  the  wme  parties  and  the  ,  iBSi^ 
same  subject  matter ;  and  here  the  copy  of  the  judgment 
was  not  put  in  ai  in  a  trial  per  recardum,  but  merely  as 
evidence  to  shew  that  the  plaintiffs  had  previously  re-* 
eovered  damages  in  trover  for  the  conversion  of  the  same 
bills  of  exchange,  the  amount  of  which  was  sought  to  be 
recovered  in  the  present  action. 

Mr*.  Justice  Burrough. — As  the  verdict  was  taken  on 
the  count  for  money  bad  and  received,  it  is  conclpsive» 
and  covered  by  the  sum  paid  into  Court  by  the  defendant 
on  that  count. — With  respect  to  the  secofid  pmnt,  I  am  of 
opinion  that  the  record  and  copy  of  the  judgment  were  ad- 
missible in  evidence;  not,  however,  as  being  conclusive, 
but  because  the  defendant  could  not  have  shewn  what 
took  place  at  the  former  trial  without  their  production. 
Bu.t  the  ground  on  which  I  think  that  the  present  action 
cannot  be  maintainedi  is,  that  a  plainti£P  cannot  be  allowed 
to  split  one  cause  of  action  into  several  parts^  and  thereby 
harass  a  defendant.  Here,  the  plaintiffs  at  the  first  trial, 
did  not  produce  the  requisite  evidence,  and  it  was  their 
own  fault  that  they  did  not;  and  it  would  be  too  much  to 
say,  that  they  can  be  entitled  to  recover  in  a  second  ac- 
tion, what  they  might  have  recovered  in  the  first,  if  they 
had  brought  forward  sufficient  evidence  for  that  purpose. 

Mr.  Justice  Gaselee. — As  the  verdict  was  taken  on 
the  fifth  count  of  the  declaration,  on  which  a  sum.  was 
paid  into  Court,  more  than  sufficient  to  cover  the  amount 
of  such  verdict,  it  appears  to  me  to  be  conclusive,  although 
it  has  been  insisted,  that  as  it  was  paid  in  on  three  counts, 
tiie  defendant  admitted  that  there  was  something  due  on 
each,  and  consequentiy  that  the  plaintiffs  are  entitled  to  a 
verdict  on  th^  other  two* — 'The  only  other  question  is, 
whether  the  record  and  office  copy  of  the  judgment  in  the 
former  action,  were  admissible  in  evidence  under  the 
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i^^^,       general  issue.     Upon  the  question  of  conclusiveness,  I 
forbear  from  giving  any  opinion^  as  there  are  conflicting 
opinions  on  the  point.     But  here,  both  parties  contended 
that  the  judgment  was  not  conclusive,  and  if  so,  the  only 
question  is,  whether  it  was  receivable  in  evidence;  and 
there  is  not  a  single  authority  to  shew  that  a  record  is  not 
admissible  in  evidence  before  a  Jury.     On  the  contrary,  it 
appears  that  the  distinction  was  first  taken  in  Trevivan  v. 
Lawrence  (a),  vix.  that  where  the  plaintiff's  title  is  by  estop- 
pel, and  the  defendant  pleads  the  general  issue^  the  Jury 
are  bound  by  the  estoppel ;  for  here  is  a  title  in  the  plain- 
tiff, that  is  a  good  title  in  law,  and  a  good  title  if  the  mat- 
ter had  been  disclosed  and  relied  on  in  pleading ;  but  if 
the  defendant  pleads  the  special  matter,  and  the  plaintiff 
will  not  rely  on  the  estoppel  when  he  may,  but  takes  issue 
on  the  fact,  the  Jury  shall  not  be  bound  by  the  Estoppel ;  for 
then  they  are  to  find  the  truth  of  the  fact  which  is  against 
him :  and  the  only  authority  against  this,  is  the  language  of 
Lord  Chief  Justice  Abbott y  in  Vooghi  v.  Winch,  where 
his  Lordship  is  reported  to  have  said,  that  "  the  first 
thing  he  learnt  in  the  study  of  the  law,  was,  that  a  judg- 
ment recovered  must  be  pleaded;"  but  he  did  not  mean  to 
lay  down  so  broad  a  rule  as  has  been  now  contended  for. 
He  only  meant  that  if  a  party  wished  to  make  a  judgment  a 
conclusive  bar  to  the  action,  he  must  plead  it,  and  if  not, 
that  it  can  only  be  received  as  evidence  of  such  recovery. 
I  am  therefore  of  opinion,  that  it  was  properly  received  in 
this  case,  and  consequently  that  there  must  be  judgment 
of  nonsuit. 

Lord  Chief  Justice  Best.  —  I  am  entirely  of  the  same 
opinion.  Three  points  were  raised  at  the  tnal^firsig  whe- 
ther the  bills  in  question,  having  been  made  the  subject^of 
a  former  actioUi  and  evidence  having  been  given  respect- 

(«)  1  Salk.  277. 
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inpr  them,  the  plaintiffs  could  be  entitled  to  recover  their 
amount  in  the  present?  I  had  then  no  doubt  that  they 
could  not,  and  I  still  continue  of  the  same  opinion*,  on  the 
principle,  that  if  a  plaintiff  having  several  causes  of  action 
against  a  defendant,  proceeds  to  trial  and  offers  evidence 
on  all,  but  fails  to  establish  some  for  want  of  sufficient 
proof,  he  cannot  afterwards  recover' in  another  action  for 
such  causes  as  he  failed  to  establish.  The  present  action 
was'  brought  to  recover  three  distinct  sums ;  and  with  re- 
spect to  the  bills  of  exchange,  it  was  proved  that  an  action 
of  trover  had  been  previously  brought  for  them,  and  wit- 
nesses examined  respecting  them;  and  the  only  reason  that 
prevented  the  plaintiffs  from  recovering,  was,  that  they  did 
not  prove  an. act  of  bankruptcy  sufficiently  early  to  over- 
reach the  delivery  of  the  bills  by  the  bankrupt  to  the  de^ 
fendant ;  but  the  plaintiffs  had  all  the  materials  for  such 
proof;  and  if  they  were  permitted  to  recover  in  a  second 
action  what  they  might  and  ought  to  have  done  in  the  first, 
it  would  not  only  be  harassing  a  defendant,  but  increas- 
ing costs  against  him  to  a  ruinous  extent.  T^e  opinion  I 
have  formed  on  this  point,  appears  to  me  to  be  borne  out 
by  authority.  In  Hall  v.  Stone  (a),  where  on  executing  a 
writ  of  inquiry,  the  plaintiff  was  surprised  with  a  defence, 
and  not  prepared*  to  prove  his  whole  demand ;  the  Court 
set  it  aside  on  payment  of  costs,  the  damages  being  too 
small:  and  in  Markham  y.  Middleton  (6),  the  plaintiff  ap- 
plied to  set  aside  a  verdict  on  ai  writ  of  inquiry,  in  order 
that  he  might  have  an  opportunity  of  proving  his  whole 
demand  in  the  former  action;  on  the  ground  that  a  witness 
declined  to  give  any  evidence  before  the  Jury,  although 
he  had  previously  said,  that  he  could  prove  the  plaintiff's 
demand ;  and  the  Court  set  aside  the  inquisition,  and 
ordered  a  new  writ  of  inquiry  on  payment  of  costs.  So, 
here  the  plaintiffs  might  have  applied  to  the  Court  to  set 
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18g^_,  aside  the  verdict  in  the  first  action,  dn  the  ground  of  the 
insufficiency  of  proof  as  to  the  hills  of  exchangei  and  which 
might  have  been  granted  on  payment  of  the  costs  of  the 
fiirst  trial;  so  that  the  defendant  would  not  suffer  finom 
having  all  the  costs  thrown  on  him  in  consequence  of  the 
plaintiffs'  not  being  prepared  at  the  former  trial.  The 
case  of  Markham  v.  Middleton  was  re*<K)nsidered  by  Lord 
K€nffan  in  Seddan  v.  Tutep ;  where  he  said  (a),  ''  that 
though  the  Jury  gave  inadequate  damages  for  the  plaio^ 
lafiTs  demand,  on  account  of  hb  not  being  prepared  with 
proof  of  his  whole  bill,  yet  he  would  have  been  barred  by 
the  verdict  if  it  had  stood.  We  must  take  care,  (said  his 
Lordship),  not  to  tempt  persons  to  try  experiments  in  one 
action,  and  when  they  &il,  to  suffer  them  to  bring  other 
actions  Sat  the  same  demand :  the  plaintiff  who  brings  a 
second  action,  ought  not  to  leave  it  to  nice  investigatioD 
to  see  whether  the  two  causes  of  action  be  the  same;  he 
ought  to  shew  beyond  all  controversy,  that  the  second  is 
a  different  cause  of  action  from  the  first,  in  which  he  fiul- 
ed."  So,  if  a  plaintiff  offer  evidence  on  several  causes  of 
action  on  the  first  trials  and  failsy  he  cannot  afterwards 
bring  another  action  for  those  causes.  The  true  distinct 
tion  is  this,  that  if  a  phuntiff  offer  no  evidence  in  the  first 
action,  on  a  particular  part  of  his  claim,  then  a  new  ao- 
dcm  may  be  brought  for  such  part ;  but  if  he  does  offer  evi* 
dence,  and  fails,  he  is  prevented  from  bringing  a  fresh 
actioui  because  it  would  tend  to  harass  and  oppress  the 
defendant. — Secondly,  as  to  whether  the  record  and  judg- 
ment in  the  former  action  could  be  given  in  evidoice  un* 
der  the  general  issue  in  this  cause,  I  reserved  the  point 
for  the  consideration  of  the  Court,  in  consequence  of  what 
fell  from  Lord  Chief  Justice  Al{bM,  in  Fooght  v.  Winch; 
and  although  I  was  at  first  inclmed  to  think  that  they 
could  not,  yet  the  cases  of  Bird  v.  Randall^  and  Bmrams 

(rt)  6  Term  Rep.  60^. 
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V.  Jemimo,  have  entirely  removed  that  doubt ;  and  I  am  -J^^ 
now  clearly  of  opinion^  that  it  was  competent  for  the  de- 
fendant to  give  the  judgment  in  evidence,  without  plead- 
ing it ;  for  whatever  puts  an  end  to  the  plaintiff's  cause  of 
action  in  otMumpiU^  may  be  given  in  evidence  under  the 
general  issue.— *With  respect  to  the  last  point,  as  to  the 
payment  of  money  into  Court,  it  appeared  that  the  de- 
fendant had  admitted  that  he  had  received  1/.  \0s.  from  . 
his  son  after  he  had  committed  an  act  of  bankruptcy,  and 
which  could  only  be  recovered  under  the  count  for  money 
had  and  received;  and  I  am  of  opinion  that  the  verdict 
was  properly  taken  on  that  count.  But  it  has  been  said, 
that  as  the  defendant  had  paid  5/.  into  Court  on  three 
counts,  he  had  thereby  admitted  that  something  was  due 
on  each:  but  the  evidence  as  to  the  1/.  lOs.  applied  to 
one  of  those  counts  only,  and  there  was  nothing  to  sup- 
port ad  account  stated.  Although,  if  a  party  admit  a  ba- 
lance to  be  due,  it  is  sufficient  evidence  of  an  account  stat- 
ed, yet  the  admission  of  a  single  item  is  not  enough  to 
shew  that  there  was  a  balance  due  on  a  previous  running 
account.  As^  therefore,  it  appears  to  me  that  the  defend- 
ant, by  paying  money  into  Court  on  several  general  counts, 
one  of  which  oqly  applied  to  the  plaintiff's  demAnd,  admitted 
a  cause  of  action  on  that  count  only ;  and  as  the  sum  paid 
in  was  more  than  sufficient  to  eover  the  plaint^'s  demand 
on  the  count  for  which  the  verdict  was  taken,  and  to  which 
it  can  only  apply,  the  rule  for  entering  a  nonsuit  must  be 

made 

Absolute. 

And  that  for  increasing  the  verdict  to  the  amount  of  the 

bills  of  exchange  be 

Discharged. 
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18S4^ 

Saturda  RooERs,  Demandant;  White,  Tenant;  Lloyd  and 

Nov.  87<Au  Others,  Vouchees, 

A  recovery  may  Mr.  Serjeant  Onslow,  moved  that  this  recovery  mi^t 
be  amended  by    y^^  amended,  by  inserting  the  parish  of  Wiciford.     The 

inserting  the  pa-    .  '"^  .,      ,  \%i-i  jv        j-*. 

rish  of  c,  ai-  premises  were  described  as  a  farm,  lands  and  neredita- 

omil^'inX  ments,  consisting  of  five  messuages,  one  hundred  acres  of 

deed  10  lead  the  meadow,  one  hundred  acres  of  pasture,  one  hundred  acres 

mUes  bemg  of  arable  land,  and  fifty  acres  of  vi^ood  land,  m  the  parishes 

cd  asTyin^  oi  Downham  dXidi  South  Enfield,  in  the  county  oi  Essex. 
'  j^^^sl'^^       The  learned  Serjeant  produced  an  affidavit,  which  stated, 

eUewhere,  in  the  ^-^at  part  of  the  wood  land  was  in  the  parish  of  Wiciford; 

county  where  '  _  _     .  i       t_      i     j 

the  parish  of  c.  and  on  the  deed  to  lead  the  uses  bemg  read,  the  lands 
was       81  a  e.  ^^^^  therein  described  as  being  situate  in  the  parishes 

of  Downkam  and  South  Enfield,  or  elsewhere,  in  the 

county  of  Essex. 

The  Court  considering  that  the  terms  of  the  deed  were 

sufficient  to  embrace  the  parish  in  question — 

Fiat. 


Na^^fh,  Lloyd,  Plaintift;  Simmons,  Deforciant. 

A  fine  may  be  HJIr.  Serjt.  PeU  moved  that  this  fine,  which  had  been 
^nglename  levied  in  1768,.  might  be  amended,  by  erasing  the  word 
ofoneparisha^nd  Dartford,  and  inserting  that  of  Eynesford  in  its  stead, 
ther  in  its  stead,  In  the  deed  to  lead  the  uses,  the  property  was  described 
irconformabie  ^  ^  four-fifths  of  Certain  premises  in  the  parish  of  Ejfnes- 
{«?ihtr^     /orrf,  and  the  parish  of  Dartford  was  not  mentioned.    He 

produced  an  affidavit  of  an  attorney  at  Dartford,  who  bad 
long  known  the  premises  in  question;  and  who  stated,  that 
they  were  situate  in  Eynesford  and  not  in  Dartford,  and 
that  it  appeared  from  the  parish  books,  that  the  pardes 
to  the  fine  had  never  any  property  in  the  parish  of  Dart^ 
ford.  p^^ 


IN  THE  FIFTH  YEAR  OF  GEO.  IV. 


741 


1884^ 

Reader  f>»  Bloom.  Saturday, 

TNov.  ftjth. 
HIS  was  an  action  of  trespass  for  an  assault  and  battery.      Where  in  an 

The  declaration  contained  two  counts.     The  defendant  p^7uMf*SSi- 

pleaded^r<9/y  Not  Guilty;  secondly,  Son  assault  demesne  *^V^^^^^^' 

to  both  counts ;  thirdly,  molUter  manus  imposuit  to  remove  nerai  issue,  and 

the  pkintiff  from  the  defendant's  pew;  fourthly.  That  the  ^<^tion  de^ 

defendant  was  seised  of  the  exclusive  possession  of  the  pew,  ^^  J®  f**" 

...  r       '    special  pleas, 

and  that  he  necessarily  removed  the  plaintiff  in  defence  of  and  the  pUdndff 

obtained  a 

such  possession;  and,  lastly,  Son  assault  demesne  to  the  general  verdict, 
second  count  of  the  declaration.  The  plaintiff  added  a  «-  mitted^the^'" 
mUiter  to  the  first  plea  of  not  guilty,  and  as  to  the  se-  ^^^^^  to  be 

,  ,  ,.  .    .      .^       V  amended  by  the 

cond,  third,  fourth,  and  last,  replied  de  injurtd  sua  pro-  insertion  of  a 
prid,  and  concluded  thus: — ''  And  this  the  plaintiff  prays  -  issue8,^d 
may  be  enquired  of  by  the  country,  &c."    The  issue  roU  Jl^e^veX't  to'be 
omitted  the  similiter  Xo  the  latter  issues;  and. the  award  of  entered  up  on 
the  venire  was  as  follows:   Therefore,  as  well  to  try  this  only. 
issue  as.  the  said  other  issues  between  the  parties  afore- 
said, the  sheriff  is  commanded  that  he  cause  to  come  here, 
on,  &c.,  twelve,  &c.;  by  whom,  &c.,  and  who  neither, 
&c.,  to  recognize,  &c.,  because  as  well,  &c. 

At  the  trial,  before  Lord  Chief  Baron  Richards,  at  the 
last  Afisizes  at  Norwich,  the  Jury  found  a  general  verdict 
for  the  plaintiff,  damages  one  shilling;  and  his  Lordship 
refused  to  certify. 

Mr,  Serjeant  Wilde,  on  a  former  day  in  this  Term,  ob- 
tained a  rule  nisi  that  the  verdict  might  be  entered  for  the 
plaintiff  on- the  first  plea  of  not  guilty,  or  that  it  might  be 
set  aside  as  to  the  four  last  pleas ;  and  that  all  furAer  pro- 
ceedings thereon  might  be  stayed,  the  record  being  ir- 
regular for  the  want  of  K'Similiter;'Bak<Si  he  relied  on  the 
cases  of  Grf^^A  v.  Crockford{a),  asidFerrers  v.  WeaUfjb), 
in  the  former  of  which,  an  avowant  in  replevin  having 
taken  down  the  issue  to  trial  without  adding  the  similiter 

(a)  6  B.  Moore, 51 ;  S.C.3  Brod.  &Bing.  1.        (h)  2  B.  Moore,  215. 
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1824-^  to  a  plea  in  bar  concluding  to  the  country,  the  Court  set 
aside  the  verdict  for  irregularity;  and  in  the  latter,  whidi 
was  an  action  of  debt  for  tithes,  and  the  defendant  pleaded 
six  several  pkas,  and  the  plaintiff  did  not  reply  to  the 
last»  but  left  it  wholly  imnotieed  in  the  recordi  whieh  he 
was  aware  of  before  the  triali  and  a  vcudict  was  found  fior 
the  plaintiff  with  nominal  damages,  sulject  to  the  award  of 
an  arbitrator,  who  found  for  the  plaintiff  on  the  first  and 
seeond  issues,  and  for  the  defendant  on  the  thirds  fourth, 
and  fifth#  without  pr^udice  to  the  objection  on  the  re- 
cord ;  it  was  held  that  the  plaintiff  could  not  amend  by 
adding  a  traverse  and  similiter  to  the  sixth  or  last  plea. 


Mr.  Serjeant  Cro§$  afterwards  obtained  a  rule  nki  that 
the  nisi  prius  record  might  be  amended  by  adding  the  ^ 
miliierf  and  both  rules  now  came  on  together.  In  sop- 
port  of  the  latter,  an  affidavit  of  the  plaintiff's  attorney, 
who  was  present  at  the  trial,  was  read^  and  who  swore 
that  the  plaintiff's  counsel  opened  all  the  issuee  to  tiie  Juryy 
and  th4t  witnesses  were  called  and  examined  for  the  de- 
fendant in  support  of  all  his  pleiis>  and  that  he  received  die 
ftill  benefit  of  their  testunony.  The  learned  Seijeaat  re- 
lied on  the  case  of  Suffer  v.  Pbeaek  (a)  As  being  exprew- 
ly  in  point  in  favour  of  the  amendment^  where  it  was  de- 
cided that  a  replication  might  be  amended  after  verdiel, 
by  inserting  the  similiter  instead  of  an  &c.,  as  it  was  a 
mere  omission  or  mistake  of  the  clerk  of  the  papers* 

Mr.  Setjeant  WiUe  for  the  defendants,  submitted  that 
the  Court  would  not  interfere  or  allow  the  am«idnient,  as 
the  verdict  for  the  plaintiff  was  clearly  irregular;  and 
the  only  question  now^  was  as  to  the  costs ;  and  if  die  ver- 
dict were  confined  to  the  plea  of  not  guilty,  it  would  tend 
to  assist  the  justice  of  the  case,  the  Lord  Chief  Baron 
having  reftised  to  certify.    At  all  events,  the  Court  would 

[a)  Gowp^407. 
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esBBTCiBe  ks  equElabte  discretion.  The  issue  was  correctly  ^1884. 
jmned  on  the  plea  of  not  guilty ;  and  the  defendant  was 
compelled  to  go  down  to  trials  and  could  not  have  seen 
the  record^  until  it  was  produced  in  Court  by  the  plain^ 
tiff;  and  as  the  error  is  equally  imputable  to  him,  no  in- 
justice will  be  d<me  to  eitlier  party  by  ccmfining  the  verdict 
to  the  issue  on  the  plea  of  not  guilty. 

Lord  Chief  Justice  Best. — It  is  certainly  in  the  discre- 
tion of  the  Court  to  allow  the  amendment  as  prayed  for, 
or  not  The  deffendant  has  put  pleas  on  the  record,  which, 
being  unable  to  prove,  have  been  found  against  him.  He 
is  therefore  liable  to  pay  the  costs,  and  ought  to  do  so,  as 
the  plaintiff's  expenses  mUst  have  been  increased  by  car- 
rjring  down  witnesses,  in  order  to  disprove  such  issues.  But 
it  has  been  said,  that  in  this  case,  although  the  defend- 
ant has  pleaded  several  pleas,  he  is  not  liable  to  pay  costs 
on  account  of  the  omission  of  a  ^mitiier  on  the  record* 
But  the  case  of  Sayer  v.  Pocock  i&  in  circumstances  un- 
distinguishable  from  the  present,  and  the  record  Was  there 
amended  after  verdict  by  allowing  the  similiter  to  be  add- 
ed ;  and  Lord  Mansfield  reprobated  such  an  objectioh  in 
the  strongest  possible  terms.  It  has  been  said,  however, 
that  the  late  cases  of  Griffith  v.  Crockford  and  Ferrers 
v.  fFeaU,  in  this  Court,  have  established  a  different  rule ;  ' 
but  they  are  both  materially  distinguishable  from  the  pre- 
sent. The  latter  differed  in  circumstances,  as  the  plaintiff 
did  not  merely  pray  to  amend  by  adding  a  similiter ^  but 
also  by  inserting  a  traverse,  which  was  most  properly  re- 
fiised.  There,  too,  the  defect  in  the  record  was  pointed 
out  to  the  plaintiff  previously  to  the  trial;  and  Lord  Chief 
Justice  Oibbs  said,  '*  No  case  has  been  adverted  to,  in 
which  an  amendment  has  been  permitted,  where  the  de- 
fect in  a  record  has  been  pointed  out  previously  to  trial ; 
nor  where  the  party,  in  whose  hands  the  record  is,  after- 
wards goes  on  to  trial ;  nor  where  a  plea  is  left  wholly  un- 


744  CASES  IN  MICHAELMAS  TERM, 

2^^  noticed  in  the  record."  According  to  the  case  of  Griffitiv^ 
Crockford,  as  reported  in  Moore^  it  seems  that  the  Court 
acted  most  properly  in  refusing  the  application;  as  there 
the  plaintiff 's  attorney  returned  the  issue  to  the  defendant; 
and  he  was  called  on  to  amend  hy  adding  the  similUer  be- 
fore trial ;  but  that  he  refused  to  do  so*  There,  too,  there 
was  no  cross  motion  as  in  this  case ;  and  there  might  have 
been  some  difficulty  here,  if  the  plaintiff  had  not  obtained 
a  rule  to  amend ;  but,  independently  of  authority,  the  jus- 
tice of  the  case  is  with  the  plaintiff.  Both  parties  were  to 
blame,  and  went  down  to  trial  a$  if  there  had  been  a  per- 
fect record.  I  am  therefore  of  opinion,  that  the  amend- 
ment ought  to  be  allowed. 

Mr.  Justice  Park.  —  I  am  of  the  same  opinion.  The 
justice  of  the  case  is  clearly  with  the  plaintiff,  as  well  as 
the  reasoning  of  Lord  Mansfield  in  Sayer  y.  Pocock^ 
where  he  said  (a)  that,  ''  by  amending,  the  Court  only 
make  that  right,  which  the  defendant  himself  understood 
to  be  so,  by  his  going  down  to  trial."  I  was  at  first  a  lit- 
tle staggered  by  the  cases  of  Ferrers  v.  WeaU  and  Grif- 
Jith  V.  Crockford^  which  were  decided  since  I  took  my 
seat  in  this  Court,  and  in  which  I  concurr^ ;  but  it  appears 
to  me  that  they  are  altogether  distinguishable  from  the  pre- 
.  sent,  and  consequently  that  the  rule  for  the  amendment 
must  be  made  absolute. 

Mr.  Justice  Burrouoh. — If  an  application  had  been 
made  at  Nisi  Prius  to  add  the  similiter ,  the.  Lord  Chief 
Baron  would  have  allowed  it  to  have  been  done  as  a  mere 
matter  of  course;  and  the  parties  ought  to  have  taken  care 
that  they  went  down  to  trial  on  a  perfect  record. 

Mr.  Justice  Gaselee. — Sayer  v.  Pocock  was  not  the 
only  case  in  which  the  record  was  allowed  to  be  amended, 

(«)  Cowp.  408. 
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by  adding  the  similiter;  for  in  Grundy  v.  Mell{a)f  where 
a  rejoinder  concluded  to  the  Courts  instead  of  the  country, 
and  the  plaintiff  added  a  similiter,  and  took  the  record 
down  to  trial,  and  the  defendant  obtained  a  verdict,  the 
Court  allowed  the  informality  in  the  record  to  be  amended ; 
and  in  a  note  by  Mr.  Serjt.  Williams  to  Bennet  v.  Hoi- 
bech  {b)y  he  says  that  "  it  was  once  holden  that  the  want  of  a 
similiter  was  not  aided  or  amendable  after  verdict,  Cooper 
y.  Spencer  (c).  And  that  where,  in  the  similiter,  the  de- 
fendant's, name  was  put  instead  of  the  plaintiff's.  Lord 
Chief  Justice  Lee  dismissed  the  Jury,  conceiving  he  had 
no  commission  to  try  the  issue.  Heath  v.  Walker  (</). 
But  that  in  a  subsequent  case,  where  a  similar  mistake 
was  made,  the  Court,  after  trial  of  the  issue,  refused  to  ar- 
rest the  judgment ;  Harvey  v.  Peake  (e);  and  that  at  length 
the  similiter  was  allowed  to  be  inserted  after  verdict,  in- 
stead of  &c."  for  which  the  grounds  assigned  by  Lord 
Mansfield,  in  Sayer  v,  Pocock,  are  cited  as  an  authority. 
The  rule  for  the  amendment  must  .therefore  be  made 

Absolute  on  payiqent  of  costs. 

And  the  rule  for  confining  the  verdict  to  the  first  plea 

Discharged  without  costs  (/). 


1824. 


(a)  1  New  Rep.  28. 
(6)  2Wm.  Satind.  dl9a,ti.6. 
(e)  1  Str.  641;    S.  C,  8  Mod. 
376. 


(d)  2  Str.  1117. 
(«)  3Bunr.l793. 
(/)  See  Wright  v.  Hortan,  6 
Mau.  &  Selw.  50. 


J^onddVp 

Dbmman,  Demandant;  Bull,  Tenant.  Nov.  d9<A. 

This  was  a  proceeding  by  writ  of  entry.     Mr.  Serjeant      JJ|*  ^*"'**^. 
Pell  applied  for  a  rule  nisi,  that  an  attachment  which  had  low  the  temmt 
been  issued   against  the  demandant,  for  non-payment  of  try,  the  coitfof 

•e^ngaiide  in- 
terlocutory prooeediogB  and  a  Judgment  imgulariy  obtained  by  the  demandant 
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Demandant; 
Bull, 
Tenant 


costs,  niigfat  be  set  aside,  on  the  ground  that  the  Protfao* 
notary  had  allowed  the  tenant  tibe  eosta  of  a  Judge's  order, 
which  the  Court  had  ordered  to  be  rescinded*  as  well  as 
the  costs  for  setting  aside  a  judgment  irregularly  signed  by 
the  demandant  (a).  The  learned  S^eant  submitted  thai 
although  the  Judge's  order  might  be  considered  as  an  m« 
terlocutory  proceeding,  still  that  there  was  no  statute  which 
had  made  any  proTision  for  costs  in  a  writ  ot  entry,  which 
must  be  considered  as  a  real  action,  and  hi  which  no  dam* 
ages  are  recoverable  at  law. 


Lord  Chief  Justice  Best.  — »  The  ground  of  this  applies-* 
tion  is,  to  relieve  the  demandant  firom  an  attachment,  which 
has  been  issued  a^nst  him  for  non-payment  of  costs.    No 
statute  was  required  to  authorise  the  Prothonotary's  al- 
lowing the  tenant  the  costs  in  question*     Although  a  mo- 
tion to  set  aside  proceedings  may  nOt  be  moved  with  costs^ 
still  it  is  quite  clear  that  the  Court  have  a  discretion  to 
impose  costs  on  the  party,  and  particularly  where  he  has 
been  guilty  of  an  irregulari^i  aei  the  demandant  in  this  case 
clearly  was;  and  the  tenant  not  only  moved  to  rescind  the 
order,  and  set  aside  the  judgment  with  costs,  but  tbe 
Court  made  the  rule  absolute  in  the  terms  as  prayed.   The 
statute  of  Gloucester  does  not  extend  to  interlocutory  pro- 
ceedings, but  only  provides  for  cases  where  fiopl  judgm^t 
has  been  obtained.     Besides,  the  costs  in  qaeetion  can- 
not be  considered  as  costs  in  the  cause.     I  am  therefore 
of  opinion,  that  there  is  no  ground  for  this  application. 

Mr.  Justice  Park.  —  Costs  on  motions  of  this  descrip- 
tion may  be  allowed  or  not,  as  the  Court  may  think  fit,  and 
if  an  application  were  made  at  chambers,  to  amend  any  qf 
the  prooeedingf)  in  a  writ  of  entry,  it  is  clear  that  it  coiiJd 
only  be  done  on  payment  of  costs.         • 


(a)  See  anU,  page  598. 
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Mr.  Justice  BuRRpuea,  and  Mr.  Justice  Gaseleb,  cob*-      .j^^. 
cuTfiiur-'—  DiNMAN, 

T»    1         i»       3  Demandant; 

Rule  reniaed.  boll,  . 

Tenant 


Davm  r.  The  Ootsrnor  and  Company  of  the  B akk  of       Mandw^, 

Enolamd.  ^^'  «»'*• 

i  HIS  was  a  special  action  on  the  case,  for  breach  of  duty,  where  the  Go- 
in  permitting  a  transfer  of  the  plaintiff's  stock,  without  ▼emor  and 
his  authority,  and  for  refusing  to  pay  him  the  dividends  Bank  of  Eng- 
thereon.    The  first  count  of  the  declaration  stated,  that  ^i^h^^^ 
the  pkintiff  was  entitled  to  10,000/.  3  per  cent.  Consoli-  fen«ior«>id 

.  ,  ,  ,.         .        •  .  out  under  forged 

dated  Annuities,  standing  in  his  name  in  the  books  of  the  powen  of  attor- 
4iefendants ;  and  that  the  defendants,  contrary  to  their  duty,  uon'on  Uie°aiw 
permitted  this  stock  to  be  transferred  out  of  the  plaintiff's  S^'b^J^e 
name,  without  his  authority,  by  which  the  plaintiff  had  los€  i>oider,  for  per- 
the  stock,  and  all  benefits  and  advantages  that  he  would  to  be  transferred 
have  acquired,  if  such  stock  had  continued  in  his  name.  Sl,rit5*MdreI 
The  third  count  was  like  the  first,  except  that  it  complained  S*'"?,*^^'^ 
of  75/.  part  of  178/.  18«.  Long  Annuities,  belonging  to  the  dendsdue  there- 
plaintiff,  being  permitted  by  the  defendants  to  be  transfer-  Ua  ^p^y.  h, 
'  red  out  of  his  name,  without  his  authority.     The  second  ^*  J^fe^ 
count  stated  that  before  the  time  of  the  committing  the  ^^  ^<  ^® 

«         .      *  ."111.     .<M  Bank  could  not 

grievances  theremaiter  next  mentioned,  the  plaintiff  was  refuse  to  pay 
lawfully  possessed  of  a.  certain  other  large  sum,  to  wit,  deniul!  aitho^h 
10,000/.  3 per  cent.  Consolidated  Annuities;  which  said  ^c^ne'^o/the 

,  forgeries  six 

last  mentioned  stock,  before  the  time  of  the  committing  months  before 
of  the  said  last  mentioned  greivances,  was  in  the  care  of  the  became  payable, 
defendants,  and  standing  in  the.pubUc  books  of  the  de-  lJt«"thliuSai 
fendants,  in  the  name  of  the  plaintiff,  for  the  purpose,  *»n«fij"  hfd 

1  1.  i*         fi         i.p/«.     beenmade),and 

amongst  other  things,  of  paying  to  the  plamtiff,  or  to  such  which  drcum- 

,  stance  he  con- 
cealed from  the  Bank,  and  did  not  demand  payment  of  the  diyidends  until  after  the  escape  of  the 
party  «rh6  had  committed  thf  forgeries :— on  the  grounds,  fVrjl,  that  It  la  the  duty  of  the  Bank 
to  prevent  the  entry  of  a  transfer  of  stock,  until  they  are  satisfied  that  the  party  claiming  to  make 
sudi  transfer  it  duly  authorised  to  do  so;  And  Seamdly,  that  the  mere  act  of  concealment  by 
the  .holder,  im  the  absence  of  proof  of  assent  to^  or  adoption  of  th«  aetp  of  t||«  offending  party, 
would  not  divest  the  former  of  his  right  of  action,  which  vested  Immediately  on  the  illegal  trans* 
few  bring  mtda 
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person  or  persons  as  he  should  legally  appoint  for 
that  purpose^  all  the  dividends^  interest,  and  produce 
which  might  and  should  accrue  due  for  and  in  respect  of 
the  said  last  mentioned  stock,  whilst  the  same  should  not 
be  transferred  to  any  person  or  persons  in  the  said  books 
with  the  order  and  authority  of  the  plaintiff;  and  that  be- 
fore and  at  the  time  of  the  committing  of  the  grievances 
thereinafter  mentioned,  the  plaintiff  was  entitled  to  the 
said  last  mentioned  stock,  and  the  same  had  not  been,  nor 
was  transferred  in  the  said  books  to  any  person  or  per- 
sons with  the  order  or  authority  of  the  plaintiff;  and 
thereupon,  by  reason  of  the  premises  in  that  count  mention- 
ed, the  defendants  became  and  were  liable,  and  it  became 
and  was  their  duty  to  pay  to  the  plaintiff,  or  to  such  per- 
son or  persons  as  he  should  legally  appoint  for  that 
purpose,  all  the  dividends,  interest  and  produce  which 
might  and  would  accrue  due  for  and  in  respect  of  the  said 
last  mentioned  stock,  whilst  the  same  was  not  transferred 
in  the  said  books  to  any  person  or  persons  with  the  order 
or  authority  of  the  plaintiff."  A  request  to  pay  the  divi- 
dends on  the  30th  September y  18^,  and  a  refosal  by  the 
Bank  was  then  averred.  The  fourth  count  was  the  same  as 
the  second,  except  that  it  applied  to  dividend  due  in  re- 
spect of  1782.  18tf.  Long  Annuities.  The  cause  was  first 
tried  at  the  Sittings  after  TrimtyTerm^  1821,  and  second- 
ly, at  the  Sittings  after  Hilary  Term,  18SS,  before  the  late 
Lord  Chief  Justice  Dallas,  when  a  verdict  was  found  for 
the  defendants,  and  the  facts  were  afterwards  ordered  by 
the  Court  to  be  reduced  into  the  following  case :  — 

The  plaintiff,  in  the  month  of  May,  1819,  had  standing 
in  his  own  name,  in  the  books  of  the  defendants,  10,000£ 
S  per  cent,  ConsoUdated  Bank  Annuities;  178/.  I8«. 
Long  Annuities;  and  800/L  Navy  6  per  cent.  Annuities; 
and  was  at  that  time  entitled  to,  and  in  receipt  of,  the  di- 
vidends arising  irom  the  said  several  stocks  {  and  in  </ii'y» 
1819,  he  received  the  dividends  on  the  Sper  cent.  Conso- 
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lidated  Bank  Annuities,  and  on  the  Navy  5  per  cent.  Annul-       k}^^ 
ties;  and  in  October^  1819,  the  dividends  upon  the  Bank        i>avw 
Lfong  Annuities; — the  dividends  upon  Sper  cent.  Consols,    The  Bank  oT 
and  on  Navy  5 per  cents.^  being  payable  on  the  5th  January,        ngl an  d. 
and  5th  July,  in  every  year;  and  the  dividends  upon  Long 
Annuities  being  payable  on  the  5th  April,  and  10th  Octo- 
ber, in  every  year. 

On  the  12th  October,  1819,  M.easT^,Drummond,  the  bank- 
ers, sold  out  the  sum  of  5000A  Sper  cent.  Consolidated  Bank 
Annuities,  part  of  the  Consolidated  Bank  Annuities  then 
«tanding  in  the  name  of  the  plaintiff  in  the  books'  of  the 
defendants;  and  on  the  1 5th iVovani^  following,  the  said 
Messrs.  Drummond  sold  out  the  further  sum  of  5000A  3 
per  cent.  Consolidated  Bank  Annuities,  then  also  standing 
in  the  name  of  the  plaintiff,  in  the  books  of  the  defend- 
ants, under  and  by  virtue  of  two  certain  instruments, 
be£uring  date  respectively  the  6th  October,  1819,  and  the 
12th  November,  1819,  purporting  respectively  to  be  pow- 
ers of  attorney,  authorising  the  said  Messrs.  Drummond 
to  «ell  out  the  said  two  several  sums  of  5000/.  Consolidated 
Annuities,  and  purporting  to  have  been  executed  by  the 
plaintiff,  in  the  presence  of,  and  attested  in  the  names  of 
F.  Davis,  and  John  Henry  Davis;  but  the  signatures  to 
which  said  several  instruments  and  attestations,  so  pur- 
porting to  be  the  signatures  of  the  plaintiff,  and  the  attes- 
tations of  P.  Davis,  were  respectively  forged  and  counter- 
feited by  the  said  John  Henry  Davis. 

In  January,  1820,  the  plaintiff  purcha9ed  the  further 
sum  of  100/.  Navy  Sper  cent.  Annuities;  and  on  the  10th 
February,  1820,  the  said  Messrs.  Drummdnd,the  bankers, 
sold  out  the  sum  of  75/.  Bank  Long  Annuities,  part  of  the 
Long  Annuities  then  standing  in  the  name  of  the  plaintiff 
in  the  books  of  the  defendants,  under  and  by  virtue  of  a 
certain  other  instrument,  bearing  date  the  2d  February, 
1820,  purporting  likewise  to  be  a  power  of  attorney,  autho- 
rising the  said  Messrs.  Drummond  to  sell  out  the  said  sum 
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of  7SL  Bank  Long  Annuities,  likewise  purpoHing  to  have 
been  executed  by  the  plaintiff,  in  die  presence  of,  and  at- 
tested in  the  names  of  J^.  Daois^  and  John  Henry  Davis; 
but  the  signature  to  which  said  last-mentioned  instrument, 
in  the  name  of  the  pluntiff,  as  well  as  the  attestaticm  of 
F.  DaviSf  were  likewise  severally  forged  and  counterfeited 
by  the  said  John  Henry  Davis. 

The  plaintiff,  at  or  previous  to  the  dates  of  the  said  se- 
veral forged  and  counterfeited  instruments,  never  had  any 
dealings  or  transactions  with  the  said  Messrs.  Dnanmamly 
nor  did  he  ever,  previously  to  the  said  dates,  employ  them 
in  any  business  whatever,  or  directly  or  indirectly  audio- 
rise  or  empower  the  said  John  Henry  Davis,  to  sell  out 
all  or  any  of  the  said  several  sums  of  money,  so  sold  out 
as  aforesidd,  nor  did  he  ever  receive  any  monies  whatever, 
coming  and  arising  from  the  sale  of  the  said  sums,  know- 
ing the  same  to  be  the  produce  of  the  said  sales,  or  either 
of  them. 

On  the  Sd  March,  18S0,  the  said  John  Henry  Davis 
was  apprehended,  and  committed  to  OiUspur  Street  Comp- 
ter, to  be  brought  before  the  Lord  MayofT  of  London,  for 
examination,  on  a  charge  of  forgery  of  certain  acceptances, 
purporting  to  be  of  Messrs.  Drummond,  and  in  respect  of 
which  the  Bank  ot England  had  no  interest  or  connecdon; 
and  on  the  5th  March  then  following,  the  plaintiff,  in  a 
conversation  which  he  had  with  the  said  John  Henry 
Davis  in  the  Giltspur  Street  Compter,  said  to  him,  **  as 
you  are  charged  with  committing  a  forgery  on  a  stranger, 
have  you  done  any  thing  with  regard  to  my  property?" 
In  answer  to  which  question,  the  said  John  Henry  Davis 
replied, ''  that  he  had  taken  10,000/.  Consols  belonging  to 
the  plaintiff,  and  75L  part  of  die  178/.  18^.  Long  Annui- 
ties, belonging  to  the  plaintiff."  Whereupon  die  plaintiff 
observed,  "then  ]r6u  have  endeavoured  to  beggar  me." 
This  was  the  first  occasion  in  which  die  plaintiff  became 
acquainted  widi  the  sales  of  the  said  several  sums  ofSOOOl. 
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and  5000/.  Consoliclated  Bank  AimuitieSy  and  751.  Long 
Annuities. 

On  the  3d  April  following,  the  said  John  Henry  Davi$ 
still  being  in  the  GiUspur  Street  Compter,  drew  a  draft 
in  favour  of  the  plaintiff,  and  also  wrote  a  letter  to  himi  of 
which  the  following  are  copies: 

London,  April  3d,  1820. 

Messrs.  Drummond, — I  desire  you  will  pay  to  Horatio 
Davis,  Esqr.  bearer,  the  balance  of  my  account  in  your 
hands,  and  any  money  you  may  receive  for  me  subsequent 
to  this  date.     Your  obedient  servant,       j  •y  Davis  " 

April  Sd,  1880. 
''  My  dearest  Brother, — ^I  enclose  you  a  draft  on  Messrs. 
JDrummond,  for  the  balance  of  my  account;  you  can  pre- 
sent it  when  you  please.  I  think  it  right  to  inform  you,  that 
I  granted  them  a  power  of  $ittorney  to  receive  my  salary  at 
the  Lord  Chamberlaip's  office  when  it  became  payable,  of 
which  there  will  be  two.  quarters,  which  of  course  they  will 
receive,  due  on  the  5th  April.  There  was  also  a  bill  drawn 
by  Major  Mund^j  on  Mr.  Kirkpatrick  in  Paris,  for  40L 
which  they  were  to  forward,  and  which  I  have  not  heard 
any  tidings  of  from  them;  I  am  consequently  ignorant  of 
what  money  th^  may  have  of  mine,  and  therefore  draw  a 
draft  for  the  balance  generally.  BeUeve  me  ever  to  remain 
your  affectionate  brother,  .  j  tt  D^^g »» 


18£4. 


Davis 

V. 

The  Bank  ef 
England. 


By  virtue  of  the  said  draft,  the  plabtiff  on  the  ^d  June, 
applied  to  Messrs.  JDrummond,  and  on  the  6th  of  that  month 
obtained  from  them  the  sum  of  23L  2s.  6d.  being  the  ba- 
lance of  the  said  Join  Henry  Davis* s  account  with  them. 

On  the  7th  April  then  next  following  the  date  of  the  draft 
and  letter,  being  after  his  apprehension,  and  previous  to  his 
examination  before  the  Lord  Mayor  on  the  said  charge,  the 
said  John  Henry  Daicis  escaped  from  the  Compter,  and  ultir 
mately  got  out  of  the  kingdom.  The  plaintiff  gave  no  infor- 
mation  to  any  person  respecting  the  said  forgeries  or  sales, 

c  cc2 
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1824.        nor  made  any  claim  upon  the  defendants  in  respect  of  the 
Davis         said  several  sums  so  sold  out  as  aforesaid,  until  the  30th  day 
The  Bank  of    ^^  September,  1 820 ;  when  he  executed  two  powers  of  attor- 
Enoland.      jjgy^  bearing  date  respectively  the  27th  September y  1820; 
thereby  authorising  Robert  Marsden  and  Charles  Shaw 
to  receive  the  dividends  due  upon  the  said  sum  of  lO^OOOJL 
Consolidated  Bank  Annuities,  and  178/.  ISs.  Long  Annui- 
ties.    In  pursuance  of  these  several  powers  of  attorney, 
Marsden  and  Shaw  applied  to  the  defendants,  for  the  pur- 
pose of  receiving  the  dividends  upon  the  several  sums  of 
10,000/.  Consolidated  Bank  Annuities,  and  178/.  10«.  Long 
Annuities ;  but  the  defendants  refused  to  pay  the  plaintiff 
any  dividends  on  the  said  10,000/.  ConsoUdated  Annuities, 
or  on  76/.  of  the  Long  Annuities  so  sold  out  as  aforesaid. 

The  values  of  the  several  stocks,  at  the  times  of  the  sales, 
were  respectively  as  follows,  vix. 

5000/.  Consols  .  .  . £S*SO    0    0 

6000/.  Consols 3S56    5    0 

75/.  Long  Annuities 1348    6    3 

The  value  of  the  whole  at  the  time  of  the 

demand  under  the  powers  of  attorney, 

executed  30th  September,  1820 7987  10    0 

At  the  time  of  bringing  the  action 8801  II    3 

At  the  time  of  the  first  trial 9067    3    3 

At  the  time  of  the  second  trial 94<12  10    0 

The  amount  of  the  dividends 1125    0    0 

The  Jury  found  that  the  plaintiff  did  not  know  of  the 
forgeries  until  the  5th  March,  1820,  and  that  he  concealed 
them  until  the  30th  September,  1820;  and  that  they  had 
no  other  evidence  of  adoption  than  such  concealment. 

Either  party  was  to  be  at  liberty  to  refer  to  the  pleadings 
or  documents  in  the  course  of  the  argument. 

If  the  Court  should  be  of  opinion,  that  the  plaintiff  was 
entided  to  recover,  then  a  verdict  was  to  be  entered  for  him, 
for  such  sum  as  the  Court  should  think  fit,  for  the  value  of 
the  stock,  together  with  the  dividends  which  would  have 
accrued  due  thereon,  if  the  stock  had  still  remained  stand- 
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ing  in  the  books  of  the  defendants,  in  the  name  of  the  .£^^. 

plaintiff:  but  if  the  Court  should  be  of  opinion,  that  the  Davis 

plaintiff  was  not  entitled  to  recover,  then  the  verdict  was  The  Bank  of 

to  stand.     Either  party  was  to  be  at  liberty  to  turn  the  ^^^^^^^ 
case  into  a  special  verdict. 

This  case  was  twice  argued;  first,  in  the  last  Easter 
Term,  by  Mr.  Serjeant  Onslow,  for  the  plaintiff,  and  Mr. 
Serjeant  Lowes,  for  the  defendants;  and  again  in  this 
Term,  by  Mr.  Serjeant  Vaughan,  for  the  plaintiff,  and  Mr. 
Serjeant  Toddy,  for  the  defendants. 

For  the  plaintiff,  it  was  submitted,  that  as  the  Jury  bad 
expressly  found  that  there  was  no  assent  by  him  to  the 
forgeries  committed  by  his  brother,  nor  any  evidence  to 
afford  even  a  presumption  of  an  adoption  of  his  acts,  ex- 
cept by  the  concealment  by  the  plaintiff  from  March  till 
September;  such  mere  concealment  could  not  debar  him 
of  his  right  of  action,  and  more  particularly  so,  as  he  was 
not  aware  of  the  forgery  until  after  his  brother  was  in  cus- 
tody. The  subsequent  concealment,  therefore,  could  not 
operate  as  an  adoption,  as  the  plaintiff  was  guilty  of  no 
act  of  delusion  by  not  disclosing  it  to  the  Bank;  and  his 
cause  of  action  against  them  arose  at  the  time  of  the  trans- 
fers by  his  brother,  and  which  they  improperly  allowed  to 
be  made  without  any  authorised  power  from,  or  even  with 
the  knowledge  of  the  plaintiff.  There  is  therefore  nei- 
ther principle  nor  authority  at  law  to  impeach  the  plain- 
tiff's right  to  recover  against  the  defendants  for  a  tart,  as 
they  have  been  clearly  guilty  of  a  breach  of  duty;  Jirst, 
in  allowing  his  stock  to  be  transferred  without  his  autho- 
rity; and  secondly,  even  if  it  had  not  been  transferred,  in 
refusmg  to  pay  him  the  dividends  arising  therefrom. 
With  respect  to  the  breach  of  duty,  it  is  necessary  to  con- 
sider the  rights  and  relative  situations  of  the  parties. 
The  duty  of  the  Grovemor  and  Company  of  the  Bank  of 
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England  is  regulated  by.Tarious  statutes,  all  of  which 
breathe  the  some  language;  The  plaintiff  was  the  legal 
proprietor  of  certain  stock  at  the  time  of  the  oommence- 
ment  of  the  action,  and  on  which  he  had  previously  le- 
ceiyed  the  dividends.  The  Bank  must  be  considered  as 
agents  for  the  public  as  well  as  for  the  plaintiff,  as  they  re- 
cdve  a  pecuniary  remuneration  for  the  discharge  of  a  cer- 
tain duty,  as  by  the  statute  SI  Geo.  S,  c.  8S,  s*  3,  tiiey 
are  to  be  paid  for  the  charges  of  the  management  of  the  pub- 
lic debt,  at  the  rate  of  450/.  per  annum^  for  each  million 
of  the  capital,  and  which  is  reduced  by  a  subsequent  act 
to  the  sum  of  300/.  In  Comyns's  Digest  {a)',  it  b  laid 
down,  that  *'  in  all  cases  where  a  man  sustains  a  temporal 
loss  or  damage,  by  the  wrong  of  another,  be  may  have  aa 
action  upon  the  case,  to  be  repaired  in  damages,  and  that  it 
lies  against  the  Bank,  &c.  for  refusing  to  transfer  stoek.'* 
And  the  case  of  The  JiTn^  v.  The  Bank  ot  England  {b)  is 
referred  to  in  support  of  diat  position,  where  the  Court 
refused  to  grant  a  mandamus  to  the  Bank  to  transfer 
stock,  on  the  ground  that  the  ]iarty  had  his  remedy  by  an 
action  on  the  case,  if  tiiey  refused  to  do  so. 

The  mode  of  transacting  business  between  the  Bank 
and  the  public  as  to  transfers  of  stock,  is  this :  On  every 
loan,  the  contributors  or  contractors  have  thdr  names 
entered  in  a  book,  which  is  required  to  be  kqpt  in  the  ac- 
countant general's  office,  and  in  which  the  entries  of  trans- 
fer must  be  signed  by  the  parties  making  them ;  and  the 
persons  to  whom  such  transfers  are  made  must  underwrite 
their  acceptance,  and  no  other  mode  of  transferring  stock 
can  be  valid.  The  statute  IS  Geo.  1,  c.  2,  s.  SS,  refers  in 
terms  to  the  statute  1  Geo.  1,  stat.  2,  c.  19  (e).     In  Gades's 


{a)  Vol.  1,  3d  Edit,  by  Kyd,  tit. 
"Action  upon  the  Case,  A." 

{h)  2  Doug.  524. 

(c)  By  the  llth  section  of 
which  it  is  enacted^  that   <'  all 


the  monies  to  foe  adyaneed  or 
contributed  towards  the  pur- 
poses of  that  act  shall  be  deem- 
ed, reputed  and  taken*  to  be  one 
capital  or  joint  stock,  on  which 
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case  (o)i  where  the  prisoner  waa  found  guilty  on  an  indict- 
ment charging  him  with  forging  a  transfer  of  stock,  an  objec- 
tion waa  raisedf  (among  othersO  that  the  stock  had  never  been 
accepted  by  the  pei^son  in  whose  name  it  stood ;  and  that 
no  transfer  could  be  made  or  completed  until  the  stock 
was  actually  accepted :  yet  that  objection  was  overruled, 
on  the  ground  that  the  nature  of  the  offence  would  not 
have  been  altered,  if  the  party  whose  name  was  forged 
had  not  any  stock  standing  in  his  name ;  for  that  the  trans- 
fer forged  by  the  prisoner  was  complete  on  the  face  of  it, 
and  imported  that  there  was  such  a  description  of  stock 
capable  of  being  transferred,  and  that  neither  the  forgery 
nor  ft9nd  would  have  been  less  complete  if  the  party  had 
really  had  no  stock*  Although  therefore  the  Bank  do 
not  actually  tmnafer,  yet  if  they  ]>ermit  a  transfer  to  be 
made  imfuroperly^  they  are  guilty  of  a  breach  of  duty,  and 
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•the  »iuittiti€t,  after  the  rate  of 
five  pounds  ptr  centum  f£r  an- 
num, shall  be  attending ;  and  that 
every  person,  in  proportion  to  the 
moaey  by  him  advanced  upon  the 
said  act,  shall  have  and  be  deem- 
ed to  have  an  interest  or  share  in 
the  stock,  and  in  the  proportional 
annuity  attending  the  same,  at  the 
rate  aJoiesaid,  for  the  monies  so 
by  him  advanced;  apd  that  the 
sud  capital  or  joint  stock,  or  any 
share  or  interest  therein,  and  the 
proportional  annuity  atten<yng  the 
same  shall  be  assignable  and 
transfenrable  as  the  act  directs,  ^ 
and  not  otherwise;  and  that  there 
shall  be  constantly  kept,  at  all 
reasonable  times,  in  the  office  of 
the  chief  accountant  for  the  dme 
being,  within  the  dty  of  London, 
a  book  or  books,  wherdn.  all  as- 
dgnments  or  transflers  of  the  stock, 
or  any  part  thereof,  and  the  pro- 


pprtional  annuity  attending  the 
same,  at  the  rate  aforesaid,  shall 
be  entered  and  registered ;  which 
entries  shall  be  conceived  in  pro- 
per words  for  that  purpose^  and 
shall  be  signed  by  the  parties  mak- 
ing such  assignments  or  transfers, 
or,  (if  such  party  be  absent),  by  his 
or  thar  attorney  thereunto  law- 
fully authorised,  by  writing  un- 
der his  or  their  hands  and  seaJf, 
to  be  attested  by  two  or  more 
credible  witnesses;  and  that  the 
person  or  persons  to  whom  such 
tEansfer  shall  be  made,  do  un- 
derwrite Ids  qr  their  acceptaiice 
thereof;  and  that  no  other  methofl 
of  assigning  or  transferring  the 
said  stock,  and  annmties  attending 
the  same,  or  any  part  thereof  or 
any  interest  therein,  shall  be  good 
or  available  in  law." 

(a)  Russell  on  Crimes,  VoL  2, 
p.  1631. 
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liable  to  the  party  whose  stock  is  so  wroDgfuQy  transferred. 
In  the  late  case  of  Sutton  v.  The  Bank  of  England  {a),  it 
was  hekl  that  the  Governor  and  Company  havii^  neglect- 
ed and  delayed  to  pass  a  warrant  of  attorney  for  the  tmis- 
fer  of  stock  for  an  unreasonable  time,  were  liable  to  an- 
swer in  damages  for  a  loss  sustained  by  the  party  execut- 
ing the  power,  in  consequence  of  an  intermediate  £sfcU  of 
the  funds.  If,  therefore,  the  Bank  are  liable  for  laches 
or  neglect,  a  fortiori^  they  must  be  liable  to  the  plaintiff, 
and  must  be  so  considered  on  the  principles  of  public  po- 
licy. They  are  guarded  and  protected  by  the  Legisla- 
ture, as  a  party  who  causes  a  fraudulent  transfer  to  be 
made  is  guilty  of  forgery,  and  liable  to  the  penalty  of 
death  without  benefit  of  clergy.  When  a  party  wishes  to 
transfer  stock,  a  power  for  that  purpose  must  be  lodged 
at  the.  Bank,  and  left  there,  in  order  that  an  enquirj  may 
be  made  whether  it  be  genuine  or  not ;  and  if  a  due  de- 
gree of  caution  be  not  exercised,  they  are  clearly  liable; 
and  here  both  the  plaintiff  and  his  brother  resided  in 
London  when  the  powers  in  question  were  presented* 
The  purchaser  of  stock  has  no  means  .to  discover  that  a 
forgery  has  been  committed ;  the  mode  of  ascertaining 
it  is  entrusted  to  the  Bank  alone.  But  the  stock  in  ques- 
tion has  never  been  actually  or  legally  transferred,  as  the 
powers  were  forgeries  and  altogether  inoperative  and 
•void.  Besides,  the  Bank  has  refused  to  pay  the  plaintiff 
the  dividends  due  on  his  stock  ;  and  although  it  may  be 
said,  that  he  has  been  guilty  of  misconduct  by  conceal- 
.ment,  as  he  ought  to  have  disclosed  aU  the  circumstances 
of  the  forgery  to  the  Bank,  yet  the  transaction  on  which 
they  reAised  to  pay  the  dividends  took  place  five  months 
before  he  knew  that  the  forgery  had  been  committed;  and 
the  moment  the  powers  were  acted  on,  under  whidi  the 


(a)  1  Ryan  &  Mood.  N.  P.  G.  52. 
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unauthorised  transfers  were  made,  the  plaintiflTs  right  of 
action  accrued ;  and  if  so,  it  cannot  be  divested  by  any 
subsequent  circumstances ;  and  either  assent  or  adoption 
by  theplaintLBTof  his  brother's  acts^  is  altogether  negatived 
by  the  facts,  and  finding  of  the  Jury.  In  the  one  case,  he 
must  be  taken  to  have  assented  to  a  felony;  in  the  other, 
he  would  have  been  guilty  of  a  misprision  of  felony;  for  ei- 
ther of  which  he  would  have  been  liable  to  an  indictment. 
But  the  commission  of  a  crime  will  not  destroy  a  civil 
right;  and  if  the  plaintiff's  brother  had  been  indicted  for 
forgery»  he  could  not  set  up  as  a  defence  the  assent  of  the 
plaintiff,  so  as  to  purge  his  wrongful  acts.  Although^ 
therefore,  the  maxim  that  *'  onmis  raiihabiiio  retrh  ira- 
hiiur^  ei  mandato  tgquiparatur,**  may  be  applicable  to  all 
civil  rights,  it  cannot  operate  in  this  case,  as  there  was 
neither  an  adoption  nor  assent  by  the  plaintiff,  but  a  mere 
concealment  only. 


The  Bank  of 
England. 


For  the  defendants  it  was  insisted,  that  the  plaintiff's 
stock  had  not  been  transferred.  It  does  not  appear,  ei- 
ther on  the  face. of  the  declaration  or  by  the  finding  of 
the  Jury,  that  he  has  lost  any  stock  through  the  fraudu- 
lent .  transfers  made  by  his  brother.  He  has  never  de- 
manded it,  nor  has  the  Bank  refused  to  transfer  to  him; 
and  it  is  only  aUeged  that  they  had  refused  to  pay  him 
certain  dividends  due  on  his  stock,  although  he  had  made 
a  demand  on  them  for  that  purpose.  The  first  and  third 
counts  of  the  declaration,  therefore,  are  altogether  out  of 
the  question;  and  the  second  and  fourth  merely  state,  that 
it  was  the  duty  of  ihe  defendants  to  pay  the  plaintiff,  or 
such  persons  as  he  should  appoint,  all  the  dividends  which 
might  accrue  due  in  respect  of  the  stock,  whilst  the  same 
was  not  transferred  in  the  books  to  any  person  with  the 
order  or  authority  of  the  plaintiff;  and  that  on  the  30th 
September,  1820,  he  requested  the  defendants  to  pay  the 
dividends  then  due,  which  they  refused  to  do.     Now,  the 
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plaintiff  knew  of  the  forgeriea  comnulted  by  his  brother 
more  than  six  .months  before  that  request  was  made,  and 
yet  he  concealed  it  fiN>m  the  Bank,  by  which  they  lufieF- 
ed  a  most  serious  injury.  The  propiietors  of  stock  haie 
public  duties  imposed  on  them  as  well  as  the  Bank,  who 
Qiay  be  considered  as  their  agents  for  the  due  appropria- 
tion of  money  invested  in  the  public  fimda,  and  keeping  a 
true  and  regular  account ;  and  if  a  fraud  be  committed  on 
them,  the  offender  ought  immediately  to  be  brought  to  pub- 
He  justice ;  and  here  the  guik  of  the  offending  party  was 
known  to  the  pUdntiff  alone,  and  yet  he  concealed  it  from 
the  Bank  until  he  demanded  those  dividends  which  he  knew 
must  have  been  paid,  in  the  mean  time,  to  the  parties  to 
whom  the  stock  had  been  so  imprc^peily  transferred,  the 
payment  of  which  might  at  all  events  have  been  prevented, 
if  he  had  made  the  necessary  communicatioid.  The  plain- 
tiff, therefore,  has  no  right  to  recover  those  dindeads,  on 
two  grounds :  Firzii  that  an  action  on  the  case  is  not 
maintainable;  and  secondly,  on  the  ground  of  public  poli- 
cy. First,  as  to  the  form^  nature  and  requisites  of  an  ac- 
tion on  the  case,  and  the  principles  on  whidi  it  is  founded. 
It  is  quite  clear,  that  it  cannot  be  maintained  vagainstjos- 
tice  and  conscience ;  and  here  the  question  is,  not  whether 
the  plaintiff's  right  of  action  vested  at  the  time  the  un- 
authorised transfers  were  made,  but  whether,  under  sB 
the  circumstances  and  facts  connected  together,  he  has 
received  such  a  wrong  as  to  entitle  him  to  recover  from 
the  defendants;  and  if  he  himself  has  been  guilty  of  an 
offbnce  against  the  law,  or  any  thing  connected  with  it, 
his  claim  is  thereby  defeated.  His  conduct  has  be^i  any 
thing  but  fidr  and  candid ;  and  although  he  complains  o( 
a  neglect  of  duty  in  the  Bank,  in  allowing  his  stod  to  be 
improperly  transferred,  yet  that,  per  se,  will  constitute  no 
ground  of  action ;  and  more  particularly  so,  if  the  conse- 
quences might  have  been  in  any  measure  prevented  through 
the  means  of  the  complaining  party;  and  if  he  has  omitted 
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to  do  what  he  ought,  and  the  defendants  have  thereby 
reeeived  an  injury,  itwiU  prevent  hhn  from  recovmng; 
and  the  adoption  or  assent  by  the  plaintiff  to  the  frau- 
dulent acts  of  his  brother,  constitute  a  full  and  legal 
answer  to  this  action.  He  had  a  duty  imposed  on  him 
by  law;  and  although  the  guilty  party  was  his  own 
brother,  the  obligation  remained  the  same*  Suppose 
the  case  of  a  forgery  by  a  draft  on  a  banker,  who  had 
paid  the  sum  drawn  for;  and  the  person  who  had  forged 
the  draft  was  afkerwards  met  by  the  party  whose  name  he 
had  forged,  and  if  he  did  not  seize  him,  but  aUowed  him  to 
escape,  it  is  quite  dear  that  he  could  maintain  no  action 
against  the  banker  who  had  paid  the  money.  So,  if  goods 
be  stolen  from  a  carrier,  although  he  is  responsible  at  all 
events,  yet  if  the  owner  meet  the  thief,  or,  knowing  that 
the  theft  had  been  committed,  he  afterwards  assists  in  con- 
cealing the  offender,  he  could  have  no  right  of  action 
against  the  carrier,  either  on  the  custom  of  the  realm  or  for 
a  breach  of  contract.  So,  in  the  case  of  an  escape  of  a 
debtor  from  the  sheriff,  if  the  escape  were  countenanced  by 
the  creditor,  or  if  he  aided  or  assisted  therein,  he  could  not 
recover  against  the  sheriff*  Again,  if  through  the  con- 
duct of  a  plaintiff,  an  injury  is  superinduced  to  a  defend- 
ant, the  former  loses  his  remedy ;  and  here,  the  plaintiff, 
by  keeping  the  forgeries  a  secret,  caused  the  accounts  at 
the  Bank  to  become  entangled ;  and  if  they  had  received 
the  earliest  communication,  they  might  have  taken  prompt 
measures,  and  immediately  brought  the  oflFender  to  jus- 
tice ;  and  which  was  defeated  by  the  improper  concealment 
by  the  plaintiff.  Formerly,  the  remedy  by  an  action 
on  the  case  was  unknown,  but  the  party  aggrieved  had 
his  remedy  by  writ;  but  as  complicated  injuries  arose, 
which  required  different  remedies,  the  statute  of  West- 
mimter  S,  (13  Edtt.  1,  c.  24),  provided  that  '<  Quo- 
tienscumque  de  cetera  evenerit  in  Cancellaria,  quod  in 
una  casu  reperiiur  breve,  et  in  vonsimili  casu  cadente  sub 
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eodem  Jure,  et  simili  indigenie  remedio,  ccnecrdent  ele^ 
rid  de  CanceUaria  in  brevifaciendo;  vel  aitermineni  que- 
The  Bahk  of  ^^"^'  ^  proximo  parUamentOf  ei  seribant  casus  in  qmibms 
EKoLAHD.  coneordare  nan  possunt  ei  referant  eos  adproximum  par^ 
Uamentnm,  ei  de  con»ensujnrisperitorum,fiai  breve,  ne  eon- 
iingai  de  eeiero  quad  curia  diu  de/teiat  querentibuM  ta 
JuMiiiia  perquirendaJ'  Writs,  therefore,  were  to  be  suited 
and  adapted  to  the  facts  of  each  particular  case,  and  not 
confined  to  one  individual  act  or  thing ;  and  in  Bird  ▼• 
Randall  a  distinction  was  drawn  between  cases  of  jomt 
trespassers  and  joint  contracts ;  and  Lord  Mansfield  said  (a), 
**  Another  essential  difierence  between  those  cases  upon 
torts  and  actions  upon  the  case,  is,  that  those  are  actions 
sirieti  juris;  and  therefore,  a  former  recovery,  relesse, 
or  satbfaction  cannot  be  given  in  evidence,  but  must  be 
pleaded;  but  an  action  upon  the  case  is  foimded  upon  the 
mere  justice  and  consdence  of  the  plaintiff's  case,  and  is 
in  the  nature  of  a  bill  in  equity,  and,  in  effect,  is  so;  and, 
therefore,  such  a  former  recovery,  release,  or  satisfiiction 
need  not  be  pleaded,  but  nuiy  be ^ven  in  evidence:  for 
whatever  will,  in  equity  and  conscience,  according  to  die  cir- 
cumstances of  the  case,  bar  the  plaintiff's  recovery,  may,  in 
ah  action  on  the  case,  be  given  in  evidence  by  the  defend- 
ant; because  the  plaintiffmust  recover  upon  the  justice  and 
conscience  of  his  case,  and  upon  that  only."  There,  too,  it 
was  held,  that  although  a  complete  right  of  action  had  ac- 
crued, it  might  be  divested  by  subsequent  circumstances; 
and  therefore,  that  a  master  could  not  .maintain  an  ac- 
tion for  enticing  away  his  servant,  after  the  latter  had  paid 
him  the  penalty  stipulated  by. his  articles  for  leaving  him* 
At  all  events  the  plaintiff  could  only  be  entitied  to  recover 
such  dividends  as  he  had  required  the  Bank  to  pay  him,  and 
which  they  refused,  viz.  those  which  became  due  on  tiie  Long 
Annuities,  on  the  5th  April,  18S0,  and  those  on  the  Consols, 

(a)  S  Burr.  1353. 
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in  the  month  of  July  followmg ;  and  if  the  plaintiff  had  given 
notice  of  the  forgeries,  of  which  he  had  notice  on  the  dth 
March  preceding,  the  Bank  might  have  refused  to  have 
paid  those  dividends  to  the  persons  to  whom  the  transfers 
were  made ;  and  if  so,  they  are  not  recoverahle  by  the 
phiintiff;  for,  according  to  the  case  of  Stokes  v.  Twit- 
chen  (a),  if  a  party  be  privy  to  an  illegal  transaction,  he 
cannot  recover,  as  he  must  be  taken  to  be  equally  criminal 
with  the  actual  aggressor ;  and  it  was  there  held,  that  money 
paid  as  a  premium  for  an  apprentice,  by  a  parent  to  a 
master  under  an  indenture,  cannot  be  recovered  back,  if 
such  indenture  be  void,  for  not  having  the  amount  of  the 
premium  inserted  therein;  although  the  statutes  relative 
to  the  duties  payable  on  such  indenture,  impose  a  penalty 
on  the  master  alone  for  such  omission;  as  the  parent,  by 
executing  the  instrument,  must  be  considered  to  be  aware 
of  its  illegality,  and  therefore  in  pari  delicto  with  the  mas- 
ter. With  respect  to  the  assent  of  the  plaintiff  to  the  acts  of 
his  brother,  it  may  be  implied  as  well  as  express ;  and  there 
maybe  an  originalorsubsequentassentas  wellin  law  as  in 
fact;  and  a  subsequent  adoption  must  be  considered  in 
the  same  light  as  the  original  assent.  And  although  it  may 
be  said  in  this  case  that  the  plaintiff  has  only  been  guilty 
of  a  concealment;  yet  silence  gives  consent:  and  if  no 
complaint  be  made  at  the  time,  it  amounts  to  an  adoption. 
At  all  events,  the  concealment  has  a  retrospective  effect: 
and  in  HuUy.  Pickersgitt  (Jb),  it  was  held,  that  an  uncerti- 
ficated bankrupt  cannot  maintain  an  action  of  trespass 
against  subsequent  creditors,  for  breaking  open  his  house 
and  seizing  his  after-acquired  property,  although  his  as- 
signees do  not  ratify  the  seizure,  aaad  although  they  were 
unknown  to  the  defendants  until  after  the  commencement 
of  the  action;  on  the  ground,  that  a  subsequent  adoption 
by  the  assignees,  of  the  entry  and  seizure  by  such  cre- 
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IWi>^       diton  jasdfied  tbem,  as  snch  adoption  was  eqaiTaknt  to  a 
Da VII        command*     So  here,  the  assent  by  the  plaintiffto  the  firand. 
The  Bm  of    ^^^  ^^^  oommumcation  made  to  him  by  his  bfother,  must 
Englaiid.      be  considered  in  the  same  %ht  as  if  he  had  been  acqiiaintfrf 
with  it  from  the  beginning,  and  must  haye  refeience  to  die 
acts  of  forgery,  which  the  pbuntiff  adopted  by  such  conr 
oeafanent.    Seamdly,  this  acdon  cannot  be  maintainpd 
by  the  plaintiff  against  die  defendants  on  the  ground  of 
public  policy.    It  is  an  established  nde,  that  no  adion 
can  be  maintained  where  a  felony  has  been  committed  fer 
any  matter  which  arises  directly  or  collaterally  out  of  that 
felony,  until  after  prosecotion  or  ccmviction.    The  right 
of  administering  public  justice  is  entrusted  to  certain  in- 
dividuals; andthe  principle,  that  a  dvil  action  is  meigedia 
a  felony,  is  founded  on  the  ground  of  public  policy ;  as,  if  an 
individual  may  obtain  a  remedy  by  private  action  on  a 
contract  which  has  been  carried  into  effect  in  violation 
of  law,  a  public  prosecution  would  seldom,  if  ever,  be  re> 
sorted  to;  and  it  is  the  well-known  policy  of  the  law  to  assist 
the  justice  of  the  country,  and  not  to  stifle  or  sappressk. 
If  a  party  has  sold  and  delivered  smuggled  goodsj  he  can- 
not derive  any  benefit  from  the  contract,  as  it  was  made  in 
infringement  of  the  law :  so,  if  a  person  has  bestowed  his 
•  work  and -labour  in  printing  newspapers  on  unstamped  pa- 
per, or  without  the  name  of  the  printer  and  publisher,  al- 
though these  are  mere  statutable  regulatibns,  he  cannot  be 
entided  to  recover  (a).    In  Dawkes  v.  Cotfeneigh  (6),  where 
the  defendant  was  indicted  for  a  felony  in  breaking  the  plain- 
tiff's house  and  taking  his  money,  and  found  guilty,  and  the 
plaintiff  afterwards  brought  an  action  of  trespass  against 
the  defendant  for  entering  his  house,  and  carrying  away  the 
money ;  the  question  was,  if  after  the  defendant  was  con- 
victed and  found  guilty,  and  burnt  m  the  hiind  for  this  feet, 

(4)  See  the  statute,  38  Geo.  3,  c.  78. 

(h)  Style's  Rep.  346;  S.  C.  2  Rollers  Abr.  657. 
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at  the  suit  of  the  Commonwealth,  an  action  of  trespass  quare 
clausum  Jregitf  and  foir  carrying  away  the  money,  was 
maintainable  by  the  party  who  was  thus  robbed,  against 
the  party  that  robbed  him;  and  Lord  Chief  Justice  RoUe 
there  drew  the  distinction,  and  said,  "  This  is  after  a  conyio- 
tion,  and  so  there  is  no  fear  that  the  felon  shall  not  be  tried : 
but  if  it  were  before  conyiction,  the  action  would  not  Ue, 
for  the  danger  the  felon  might  not  be  tried.'*  There,  the 
action  was  brought  against  the  ofibnder  himself,  and  grew 
immediately  out  of  the  felony;  but  in  Higgins  v.  Butcher^ 
Mr.  Justice  Taf^ld  said  (a),  **  if  a  man  beats  the  servant 
of  J.  S.  so  that  he  dies  of  that  battery,  the  master  shall 
not  have  an  action  against  the  other  for  the  battery  and 
loss  of  the  service ;  because  the  servant  dying  of  the  ex- 
tremity of  the  battery,  it  is  now  become  an  offence  to  the 
Crown,  being  converted  into  felony,  and  that  drowns  the 
particular  offence  and  private  wrong  offered  to  the  master 
before,  and  his  action  is  thereby  lost;  to  which  Mr.  Justice 
Fenner  and  Mr  Justice  Yeloeriim  agreed.**  That  was  con- 
firmed by  Mr.  Justice  Twjfsden,  in  Cooper  v.  WUham  (b) ; 
and  Higgins  v.  Buicher  was  also  referred  to  in  Dawkes  v. 
Coveneigh{e).  In  Bractom{d)f  it  is  laid  down,  that  if  one 
knows  that  another  has  been  guilty  of  a  crime,  he  shall 
immediately  acquaint  the  ELing  with  it,  viz.  '*  Si  sit  aUquis 
qui  aUum  noverit  inde  esse  culpabilem ;  vel  in  aliquo  crjmj- 
nosum^  statim  et  sine  intervaUo  aliquo  accedere  debet  ad  ip- 
sum  regem  si  possit^  vel  nutter e^  si  venire  non  possit,  ad  ali- 
quem  regifamiUarem^  et  omnia  ei  manifestare per  ordinem. 
NonenimdebetmorariinunolocoperduasnocteSfVelperdu-' 
OS  dies,  antequampersonam  regis  videat,  nee  debet  ad  aliqua 
negotia  quamvis  urgentissima  se  eonvertere;  quia  viw  per'- 
mittitur  ei  quodretro  aspiciat.**  And  By  the  statute  21  Hen, 
8,  c.  11,  it  is  enacted,  that  the  owner  of  l^tolen  goods  shall 
be  entitled  to  restitution  after  the  attainder  of  the  felon. 
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(a)  Ydv.  90. 
(r)  Style,  348. 


(6)  1  Ley.  247;  S.  C.  1  Sid.  375. 
{d)  Book  3,  de  Corona,  c.  3»  p.  1186. 
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j^^^^       ^*-  ^^  case  he  prosecutes,  the  offender  to  conviction.    It 
Davis         therefore  foUows.  that  if  an  individual  knows  that  anotherhas 

V 

The  Bank  of     committed  a  forgery  on  him^  or  been  guilty  of  a  felony,  he 
ought  to  make  it  known  as  soon  as  possible,  in  order  that 
the  offender  may  be  brought  to  public  justice ;  and  if  he 
doesnot,  he  is  guilty  of  amisprisionof  felony.  InHawkinis 
Pleas  of  the  Crown  (a),  it  is  laid  down,  that  '*  generally, 
misprision  of  felony  is  taken  for  a  concealment  of  felony, 
or  a  procuring  of  the  concealment  thereof,  whether  it  be 
felony  by  the  common  law,  or  by  statute.     In  Hale's 
Pleas  of  the  Crown  (i),  it  is  saidi  that  the  crime  of  mis- 
prision of  felony,  is  the  concealing  of  a  felony,  which  a  man 
knows,  but  never  consented  to ;  for  that,  if  he  consented,  he 
18  either  principal  or  accessary  in  the  felony,  and  consequent- 
ly guilty  of  misprision  of  felony,  and  more; "  and  agiun,  it  is 
said  (c),  "  if  A,  knows  that  B.  hath  committed  a  felony, 
but  doth  not  discover  it,  this  doth  not  make  A.  an  acces- 
sary after,  but  it  is  misprision  of  felony,  for  which  A.  may 
be  indicted,  and  upon  his  conviction  fined  and  imprisoned. 
Misprision  of  felony,  therefore,  does  not  consist  in  the  par- 
ticipation of  the  original  act,  but  in  the  concealment  of  the 
offence.     And  here  the  plaintiff  had  not  only  communicat- 
ed with  the  offender,  but  given  no  information  to  the  Bank 
on  the  subject,  which  it  was  his  bounden  duty  to  have 
done,  or  he  should,  in  point  of  strictness,  have  commenced 
a  prosecution  himself,  as  his  interest  was  principally  affected. 
On  the  whole,  it  is  clear,  that  he  has  been  guilty  of  a  dere- 
liction of  public  duty,  and  if  a  party  remain  dormant  till  the 
actual  offender  has  eluded  public  justice,  he  thereby  loses 
those  privileges  the  law  might  otherwise  have  afforded  him ; 
and  if  the  plaintiff  had  communicated  the  circumstances 
within  his  knowledge  to  the  Bank,  they  might  have  put 
his  brother  in  a  place  of  greater  security ;  and  it  would  be 

t   '  too  much  to  say,  that  one  person  can  allow  another  to  en- 

(a)  Vol.  1,  8th  Edit,  by  Cur-         (*)  VoL  1,  by  Wilson,  p.  374. 
wood,  p.  73.  (c)  14618. 
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joy  the  friiitB  of  his  criiney  and  to  lay  by  for  any  unlimited 
time  without  prosecution ;  and  although  here  the  conceal* 
ment  by  the  plwitiff  was  only  for  the  space  of  six  months^ 
yet  he  might  have  connived  at  the  offence  for  an  indefi- 
nite period ;  and  the  statute  of  limitations  cannot  apply,  as 
the  payment  of  every  new  dividend  creates  a  new  cause 
of  action.  In  Hale^t  Plecu  o/*  the  Crown  {a),  it  is  said, 
that  the  apprehending  of  a  felon  is,  in  many  cases,  a  duty, 
and  not  arbitrary,  even  in  cases  of  a  private  person,  with- 
out any  other  warrant  than  what  the  law  gives,  and  that 
the  omission  thereof  is  a  misdemeanor. 

On  these  grounds  therefore,  as  well  as  on  principle  and 
authority,  it  was  the  duty  of  the  plaintiff  as  an  individual 
to  render  the  public  a  service  required  at  his  hands,  vix. 
either  by  endeavouring  to  prevent  a  commission  of  crime, 
or  in  case  of  its  bemg  committed  and  made  known  to  him, 
to  disclose  it  as  quickly  as  possible,  in  order  that  the  ofiend- 
er  might  not  escape  unpunished.  And  here  the  Court  must 
determine  according  to  principle  and  public  justice,  and  not 
allow  themselves  to  be  actuated  on  by  private  feelings  or 
the  relative  situations  of  the  parties. 
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In  reply,  it  was  insisted,  that  the  defendants  had  lost  no 
remedy,  or  any  opportunity  they  might  have  otherwise  had, 
by  the  plaintiff's  not  communicating  to  them  what  had  trans- 
pired between  him  and  his  brother,  during  the  time  the  latter 
was  m  custody ;  nor  could  they  be  placed  in  abetter  situation 
if  such  communication  had  been  made.  The  offender  being 
in  custody  on  a  criminal  charge,  the  Bank  were  empowered 
to  detain  him,  and  ought  to  have  attended  to  the  means  offen- 
suringhis  safe  detention,  and  the  plaintiff  was  not  only  igno- 
rant of,  or  unconnected  with  his  escape,  but  did  hot  know 
of  the  forgeries  until  long  after  they  had  been  committed, 
and  then  merely  concealed  his  knowledge  of  them  for  six 


^- 
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(«)  Vol.  2,  p.  76. 
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months,  which  could  not  amount  to  an  adoption.    The 

stock  was  either  divested  out  of  the  pkintiff  by  the  firau- 

dulent  sales,  or  not;  and  if  not,  he  was  clearly  entitled  to 

receiye  those  dividends  which  the  Bank  refused  to  pay,  on 

demand  bemg  made  for  that  purpose.    The  case  of  Bird 

V.  Randall  is  altogether  inapplicable,  as  there  the  master 

had  recovered  the  whole  of  the  penalty  ftom  his  servant, 

which  must  be  considered  as  a  full  satisfaction,  previously 

to  the  commencement  of  the  action  for  enticing  him  away; 

and  the  authority  of  that  case  has  been  smce  questioned  (a). 

So,  m  Hull  V.  PiciersgUl,  the  assignees  of  an  uncertificated 

bankrupt  adopted  an  act  of  trespass  as  their  own,  but  that 

cannot  apply  to  a  tortious  act  of  concealment,  which,  it  is 

contended,  the  plaintiff  has  been  guilty  of.    But  a  mere 

concealment  is  not  an  adoption  of  a  forgery.    Although  it 

has  been  assumed  that  the  dividends  have  been  paid  to 

another,  there  is  no  foundation  for  such  a  presumption. 

It  has  also  been  said  that  the  plaintiff  cannot  be  entitled  to 

recover  on  the  ground  of  public  policy,  as  it  was  his  duty 

to  make  a  communication  to  the  Bank,  when  he  was  aware 

of  the  nature  of  the  offence  committed  by  his  brother,  as 

being  against  the  State;  and  that  a  civil  remedy  by  action 

Is  merged  in  a  felony :  but  that  is  too  general  and  broad 

a  proposition.     In  actions  against  carriers,  where  goods 

have  been  feloniously  stolen  whilst  on  their  progress,  die 

owner  may  recover  against  the  carrier  in  an  action  for  the 

loss,  through  the  negligence  or  misconduct  of  himsdf  or 

his  servants,  although  public  justice  has  not  been  satisfied 

by  the  apprdiension  or  conviction  of  the  felon.    Although 

it  has  been  said,  that  an  action  cannot  be  maintained 

against  a  party  who  has  been  guilty  of  a  felony,  until  after 

conviction,  and  that  the  same  law  applies  to  third  persons^ 

according  to  the  case  of  Higgins  v.  Butcher,  yet  if  a 

pawnbroker  receive  stolen  property,  and  the  owner  brings 

trover  for  it  whilst  it  continues  in  the  possession  of  the  pawn-* 

broker,  the  party  claiming  cannot  be  considered  as  accessa- 

(a)  See  GodutU  t.  BoUUro,  9  East,  78. 
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ly  to  the  robbery,  but  is  entitled  to  recover,  although  the       vi2?w 
felon  has  not  been  proceeded  against,  or  even  apprehend-        Davis 
ed.  With  respect  to  the  authority  cited  from  Bracton,  visu     xue  Bank  of 
that  a  person  ought  not  to  stay  in  one  place  for  two  nights  or 
days  before  he  saw  the  person  of  the  king,  it  is  wholly  beside 
the  present  question,  for  lex  l^eminem  cogii  tidimpossibtUa* 
At  the  time  the  pkintifF's  brother  made  the  confession  to 
him,  he  was  in  custody  for  a  capital  offence ;  and  if  he  had 
been  convicted,  there  would  have  been  no  doubt  but  that 
his  life  would  have  been  forfeited.     Even  if  the  plaintiff 
can  be  said  to  have  been  guilty  of  a  misprision  of  felony, 
it  only  subjects  him  to  fine  and  imprisonment,  the  amount 
and  duration  of  which  is  altogether  in  the  discretion  of  the 
Court.    A  civil  remedy  ought  not  to  be  confounded  with  a 
criminai  offence ;  and  although  a  party  must  answer  for  the 
one,  it  does  not  deprive  him  of  his  right  to  the  other* 
Although  it  has  been  assumed,  that  if  the  plaintiff*  had 
made  the  communication  to  the  Bank,  they  would  not  af- 
terwards have  paid  the  dividends  to  another  person;  yet 
if  he  did  not  know  of  the  forgery  •until  afler  the  transfers 
had  been  made,  they  could  not  refuse  to  pay  him  the  divi- 
dends ;  and  the  admission  by  the  Bank,  that  a  party  is  a  pro- 
prietor of  stocky  is  conclusive  to  shew,  that  they  are  bound 
to  pay  him  only,  and  no  other.    By  the  statute  IS  Geo.  1,  c. 
2,  s.  SS,  it  is  enacted,  **  that  the  cashier  to  whom  monies  shall 
from  time  to  time  be  issued  for  payment  of  the  annuities 
therein  mentioned,  after  the  rate  of  three  pounds  |9^  ceu" 
turn  per  annum^  shall  from  time  to  time,  without  delay,  ap** 
ply  and  pay  the  same  accordingly.**    That  must  be  taken  to 
apply  to  the  proprietors,  whose  names  are  registered  in  the 
bookff ;  and  if  a  person  forge  an  order  on  a  wharfinger,  and 
the  goods  are  sold  in  consequence,  and  an  action  is  brought 
by  the  real  proprietor,  there  can  be  no  doubt  but  that  the 
whaitinger  is  liable.  So  here,  the  defendants  are  liable  to  the 
plaintiff",  as  they  ought  not  to  have  admitted  the  title  of  a  * 
party  claiming  under  fdrged  powers,  without  using  due  di*  - 
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ligence,  and  making  the  necessary  enquiries;  and  more 
particularly  so^  where  the  act  complained  of  did  not  arise 
through  the  default  or  knowledge  of  the  plaintiff  himself. 


Cur.  adv.  vmlL 


Lord  Chief  Justice  Best  now  delivered  the  judgment 
of  the  Coufk  as  follows.— This  is  an  action  of  tort.  The 
first  count  of  the  declaration  stated  that  the  plaintiff  was  en- 
titled to  10,000/.  S  per  cent.  Consolidated  Annoitiesy  stand- 
ing in  hb  name  in  the  books  of  the  defendants;  and  diat 
they,  contrary  to  their  duty,  permitted  this  stock  to  be 
transferred  out  of  the  plaintiff's  name,  widiout  his  andio- 
*ritj,  by  which  the  plaintiff  had  lost  the  stock,  and  aU  be- 
sets and  advantages  that  he  would  hare  acquired,  if 
such  stock  had  continued  in  his  name.  The  third  count 
was  Uke  the  first,  except  that  it  complained  rf  75^,  part  of 
1781. 18«.  Long  Annuities  belongii^  to  the  phuntiff,  being 
permitted  by  the  defendants  to  be  transferred  out  of  bis 
name,  without  his  authority.  The  second  count  stated 
that  the  plaintiff  was  possessed  of  the  Consolidated  Annui- 
ties mentioned  in  the  first  count,  and  that  he  had  autho- 
rised ao  transfer  of  this  property,  and  yet  the  defendants 
i)efiised  to  comply  with  a  demand  he  had  made  on  them  to 
pay  him  the  dividends  due  on  this  stock.  The  fourth 
count  was  the  same  as  the  second,  except  that  it  appHed 
to  the  Long  Annuities  mentioned  in  the  third  count. — ^The 
first  question  we  are  to  decide,  is,  have  the  stocks  which 
steed  in  the  plaintiff's  name  in  the  books  of  the  Bank  been 
transferred  out  of  that  name?  We  think  that  the  plain- 
tiff's property  in  the  funds  has  not  been  transferred — disit 
he  is  still  the  legal  holder  «f  iixeB^  funds,  and  entitled  to 
the  dividends  payable  on  account  of  them.  He  osnnot 
therefore  have  a  verdict  on  the  first  or  third  counts;  and 
there  is  no  occasion  for  us  to  consider  what  verdict  is  to 
be  entered  for  the  value  of  the  stock,  which  these  couatt 
stale  that  the  plaintiff  has  lost  by  an  unauthorised  trans^ 
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fer.  The  3  j90r  cm^  Consolidated  Aimuities  are  parpetual 
annuities,  which  have  been  created  by  Parliament,  in  con- 
sideration of  loans  made  to  the  State  by  the  original  pro- 
prietors, subject  to  a  right  of  redemption  in  GoTcmment. 
The  Long  Annuities  were  created  by  the  same  autho- 
rity, and  for  similar  loans,  for  a  certain  number  of  years. 
Both  the  Consolidated  Annuities  and  the  Long  Annui- 
ties are  transferrable  at  the  Bank.  This  is  not  a  spe- 
cies of  property  that  cotdd  be  transferred  by  delivery. 
The  assent  of  the  owner  to  part  with  it  must  be  express- 
ed in  writing;  and  it  wiQ  be  found  that  it  has  always  been 
the  practice  to  transfer  by  writing,  and  that  the  law  re- 
quires such  a  mode  of  transfer.  I  take  it  to  be  dear,  that 
a  transfer  in  writing,  not  made  by  the  party  transferring, 
or  some  agent*  duly  authorised,  can  have  no  efiect  A 
forged  indorsement  on  a  bill  of  exchange  conveys  no  in- 
terest in  such  bill.  Transferrable  shares  of  the  stock  of 
any  company  cannot  be  divested  out  of  the' proprietors  by 
any  act  of  the  company  without  the  authority  of  the  stock- 
holders. The  Bank  of  England  has  no  more  authority 
to  affect  the  interest  of  any  stock-holder,  than  the  most  in- 
significant chartered  company  has  to  dispose  of  the  shares 
of  any  of  the  members  of  such  company.  The  Legisla- 
ture, (so  far  from  allowing  any  act  of  the  Bank  to  deprive 
the  stodc-holder  of  his  interest),  has  taken  care  to  direct 
in  what  manner  the  interest  he  has  in  the  public  annuities 
shall  be  conveyed  away,  and  to  declare  that  no  other  mode 
of  conveyance  shall  be  legal.  Under  the  early  Loan  Acts, 
tallies  were  delivered  to  the  first  contractors;  and  they 
were  authorised  to  transfer  their  interest  by  indorsement 
on  their  tallies,  which  indorsements  were  directed  to  be  re- 
gistered in  the  books  of  the  Bank.  The  entry  of  these  in- 
dorsements in  the  Bank  books  was  only  to  inform  the  Oro^ 
yemment  who  were  the  persons  to  whom  the  dividends 
were  payable;  the  right  of  these  persons  to  the  divi- 
dends depending  entirely  on  the  indorsement  on  the  taDy. 
With  this  indorsement  the  Bank  had  no  more  to  do,  than 
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tb^y  have  with  the  mdorflement  on  any  bill  which  they 
have  accepted ;  and  yet  tbey  were  as  much  bound  to  pay  the 
dividends  according  to  the  indorsement  pn  the  taQy j  as  they 
are  to  pay  their  acceptance  according  to  the  indorsemait  on 
the  bill  accepted.     These  tallies  are  not  now  used;  but 
the   shares  of  the  losfi  contaractors  a44  ^fA*  awdgroys 
are  registered  in  books  kept  at  the  Bank-    In  many,  if  not 
all  the  Loan  Acts,  the  mode  of  transferring  stpek  is  pre- 
scribed by  the  following  words:  **  There  shall  be  kept  in 
the  office  of  the  Accomptant  in  London,  books,  whereiD 
transfers  of  stock  shall  be  entered,  which  entries  ahaU  be 
signed  by  ike  parties  making  such  transfers,  or  by  their 
attomies  authorised  by  writing  under  their  hands  and 
seals,  and  attested  by  two  witnesses ;  and  the  peraona  to 
whom  such  truisfers  are  made  shall  underwrite  their  ac- 
ceptance: a$id  no  other  method  of  tranrferring  etoek  shall 
be  good  {ay*    The  assignment  by  the  $tpck-holder,  and 
the  acceptance  by  the  assignees,  complete  the  tamsfisr. 
The  Bank  take  no  part  in  this  transaction :  they  are  only  to 
see  that  the  transfer  is  properly  registered  in  their  books. 
In  the  present  case,  the  assignment  by  the  9tock-holder  is 
wanting,  the  persons  who  made  the  assignment  having  no 
authority  from  the  stock-holder.     Tbe  Bank  books  should 
contain  a  peiiect  transfer  \  and  I  admit,  that  even  copies 
of  these  books  are  primd  facie  evidence  in  a  Court  of 
justice^  that  such  a  transfer  has  been  duly  made.     This  is 
settled  by  the  cases  of  Breton  v.  Cope  (4),  Sf^rsh  v.  Cbfl- 
nett  (c),  and  Auriol  v.  Smith  {d).     But  in  the  latter  case,  the 
Lord  Chancellor  made  an  exception  to  this  rule,  and  which 
applies  to  the  present  case.  His  Lordship  said  (e), ''  Where 
the  question  is,  whether  a  transfer,  purporting  to  be  the 
hand- writing  of  an  indiyid^al,  14  genuine^  thebocda»  them- 
selves must  be  produced." — Why?  that  the  party  snp- 


(a)  See  12  Geo.  1,  c.  2,  s.  23;  I 
Geo.  1,  «tat.2,  c.  19,  8.11. 
.  {b)  Peake'8NLPH.GM.3dedit. 
43. 


(c)  2  Esp.  Rep.  665. 
(rf)  ISVes,  198. 
(«)  Id.  206. 
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posed  to  have  made  the  transfer  tnight  shew  that  it  was 
hot  hib  hand'^writing.  If  a  stock-holder  is  permitted  to 
shew  that  a  transfer  purporting  to  be  tnade  by  himself 
is  not  his  writing,  he  must  also  be  permitted  to  shew,  that 
when  a  transfer  is  made  by  attorney,  the  pretended 
attorney  had  no  authority,  the  power  under  which  he 
claimed  to  act  being  a  forgery.  We  are  not  called  on 
to  decide,  whether  the  Bank,  the  parties  who  presented  the 
forged  power  of  attorney,  or  the  parties  who  accepted  the 
stocks  under  the  said  transfer,  are  to  endure  the  loss.  We 
know  that  funds  will  not  be  issued  from  the  Exchequer  to 
pay  the  dividends  on  the  stock  in  the  plaintiff  *s  name,  and 
the  same  stock  in  other  persons'  names.  We  feel,  that 
these  circumstances  may  occasion  difficulty  and  embarrass- 
ment to  the  Bank.  We  think,  however,  that  the  Bank 
should  be  subjected  to  sueb  difficulty  and  embarrassment, 
rather  than  the  stock-hojder  should  suffer  injustice.  It 
is  the  duty  of  the  Bank  to  prevent  the  entry  of  a  trans- 
fer, until  they  are  satisfied  that  the  person  who  claims  to 
be  allowed  to  make  it  is  duly  authorised  to  do  so.  They 
may  take  reasonable  time  to  make  enquiries,  and  require 
proof  that  the  signature  to  a  power  of  attorney  is  the  writ- 
ing of  the  person  whose  signature  it  purports  to  be. 
ft  b  the  Bank,  therefore,  and  not  the  stock^holder,  who 
is  to  stifibr,  if,  for  want  of  enquiry  (and  it  does  not  appear 
that  any  enquiry  was  mode  in  this  case)  they  are  imposed 
on,  and  allow  a  transfer,  made  without  a  proper  authori- 
ty, to  be  entered  in  their  books.  We  cannot  do  justice 
to  the  plaintiff,  unless  we  hold  that  the  stocks  are  still  his. 
If  we  say  that  they  have  been  transferred,  and  that 
he  must  take  a  verdict  for  compensation  &r  the  loss 
of  th^m,  (as  these  transactions'  occurred  fbur  years  ago,) 
the  highest  stun  that  we  can  give  upon  thin  verdict  wQl 
fan  very  short  of  what  it  will  cost  the  plaintiff  to  replace 
his  capital ;  and  he  must  besides  lose  all  the  dividends 
that  have  become  due  since  the  trial,  which  took  place 
nearly  two  years  since-    In  every  case  that  can  oocur,  the 
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^^^.       8tock4iolder,  (if  he  is  to  proceed  for  compenMitioa), 
Davis        nm  the  risque  of  having  Us  capital  and  income  diminished 
Tbe  Bank  of    hy  a  rise  in  the  funds  between  the  veidict  and  judgment; 
Enoi.  AND.      ^  j  ^  ij^^  judgment  be  delayed,  as  wiD  frequently  happen, 
by  the  occurrence  of  any  legal  diflSeuIty,  he  will  lose  the 
dividends  that  would  have  become  due  to  hnn  during  that 
time.    This  case  shews,  that  that  time  may  be  aeveial 
years.    It  may  be  said,  that  he  may  prevent  this,  by  re- 
placing the  stock;  but  it  may  frequently  happen,  that  he 
la  not  in  a  condition  to  do  so.    Another  consequence  of 
the  stocks  being  considered  as  transferred,  will  be  most 
alarming  to    diose  who  live  at  a  distance  from  Lam- 
domy  .and  receive  their  dividends  by  attorney,  mmdly, 
that  their  daim  to  compensation,  in  case  their  stocks 
shonld  be  transferred  wfdiout  thrir  authority,  may  be 
barred  by  the  statute  of  limitations.    Whi^  has  ktely 
geenrred,  has  shewn  us,  that  the  fiorging  of  powers  of 
attomdy  to  transfer  stock  may  be  concealed  for  more 
than  six  yean;  and  the  eaaes  of  BaMeff  v.  FimlinerXm), 
Short  V.  Jf^Cbr^y  (A),  and  Broum  v.  Howard  (c),  prove 
that  the^stiitute  of  limitations' begins  to  run  from  the  tone 
of  the  act  being  done  that  gives  occasion  to'  the  aotiiQii, 
aldiongh  it  was  not  known  to  the  party  who  suffieca  fiomit. 
I  can  find  no  case  in  whidi  the  question,  whether  the 
stock  is  traaafeKred  b^  the  act  of  the  Bank,  has  ever  been 
raised.  There  b  one  in  &ifiiardwfoi»V  Reports  of  Cases  in 
ClhaMeery.(d),  where  aiman of  the  name  of  £dia9r<l  jBarri- 
tfon  got  JSIouA  Sea  Stock,  which  belonged  to  another  Ed- 
toard'ifarriaoHy  placed  to  his  account  in  the  books  €»f  the 
C^napany,  and  then  transferred  this  stock  to  his  broker  to 
s^  and  which  he  accordingly  sold,    A  bill  was  afterwards 
filed  by  the  executor  of  Edward  Harrison,  the  owner  of  Ae 
stod;,  against  the  executor  of  Edwm^IIarrimm,  who  so 
fraudulently  procured  it  to  be  placed  to  his  account;  and 


(a)  3  Bam.  &  Aid.  288.  (c)  4  B.  Moore,  608. 

H)  Id.  626.  '  \d)  Harrison  v.  Pry$e,  p. 384. 
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Lord  Chancellor  Hardwieke  md,  that  the  plaintiflp  should 
have  a  quantity  of  stock,  equal  to  that  transferred,  bought 
for  him,  or  else  have  a  satisfaction  for  the  stock  equal  to 
what  it  was  worth  at  the  time  it  was  sold  out ;  and  his  Lord- 
ship added,  **  There  may  be  another  question  of  a  more  diffi- 
cult nature,  and  that  is,  how  far  the  CompaAy.may  be  liable 
to  make  the  plaintiff  satisfaction,  in  case  there  are  not 
sufficient  assets  left  in  the  hands  of  the  executor  of  the 
Mr.  Harrison  who  improperly  possessed  himself  of  this 
stodc" — In  the  report  of  that  case  it  seems  to  be  assumed, 
that  the  stoak  had  passed  out  of  the  name  of  the  owner  by 
the  transfer  under  a  firaudulent  assumption  of  his  name,  al- 
though he  nerer  assented  to  such  transfer.    But  whether 
it  had  so  passed  or  not  was  not  considered;  and  I  there- 
fore cannot  think  that  case  as  an  authority  against  our  opin- 
ion, if  it  were  correctly  reported.     I  think,  howerer,  that 
it  is  not  correctly  reported  by  Bamardistan,  for  the  same 
caaeis  to  be- found  by  Ae  name,  of  Harrison  v. Harris 
son  (a)*    In  this  report,   it  appears  that  the  stock  was 
transferred  by  a  trustee;  and  if  so,  the  question,  whether 
a  transfer  unauthorised  by  the  stodc-holder  would  alter  the 
property  in  the  stock»  could  not  arise,  the  trustee  having 
a  legal  authority  to  transfer,  although  he  might  be  guilty  of 
a  breadi  of  trust  by  exercising  that  authority.    This  dr- 
cumatanoe  also  accounts  for  the  doubtful  manner  in  which 
Lord  Hardwieke  speaks  of  Ae  liability  of  the  Company 
to  replace  the  stock.    The  question  tiiere  was,  whether 
the  Soitih  Sea  Company  were  bound  to  prevent  a  breach 
of  trust,  and  not  whether  a  stock-holder's  name  can  be 
taken  from  the  books  without  his  own  authority,  and  the 
Company  that  has  permitted  this  act  not  be  responsible 
for  the  condequence  of  it 

We  are  not  called  on  to  decide  whether  those  who  pur- 
chase the  stocks  transferred  to  them  under  the  forged 
powers,  might  require  the  Bank  to  confirm  that  purchase 
to  them,  and  to  pay'them  the  dividends  on  such  stocks ;  or 

(a)2Atk.l3l. 
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whether  their  neglect  to  enquire  into  the  authentidty  of  the 
powers  of  attorney,  might  not  throw  on  them  the  loss  that 
has  been  occasioned  by  the  forgeries.  But  to  preventi  as  fiv 
as  we  can,  the  alarm  which  an  argument  urged  on  behalf  of 
the  Bank  is  likely  to  excite,  we  will  say  that  the  Bank  cannot 
refuse  to  pay  the  dividends  to  subsequent  purchasers  of  those 
stocks.  If  the  Bank  should  say  to  such  subsequent  purcha- 
sers, the  persons  of  whom  you  bought  were  not  legally  pos- 
sessed of  the  stocks  they  sold  you,  the  answer  would  be — 
Ihe  Bank,  in  the  books  which  the  law  requires  them  to 
keep,  and  for  the  keeping  of  which  they  receive  a  ronu- 
neration  from  the  public,  haye  registered  these  persons  ai 
the  owners  of  these  stocks^  and  the  Bank  cannot  be  per^ 
mitted  to  say,  that  such  persons  are  not  the  owners.  If  this 
be  not  the  law,  who  will  purchase  stodc,  or  who  can  be 
certain  that  the  stock  which  he  holds  belongs  to  him?  It 
has  CTer  been  an  object  of  the  Legislature  to  gi?e  ftcility 
to  the  transfer  of  shares  ip  the  public  fimds.  This  fadfi- 
ty  of  transfer  is  one  of  the  advantages  belonging  to  this 
species  of  property ;  and  this  advantage  would  be  entiidy 
destroyed,  if  a  purchaser  should  be  required  to  look  to  the 
regularity  c^the  transfisrs  to  all  Ae  various  persona  Aroagh 
whom  such  stock  had  passed.  Indeed,  firom  the  manner 
iii  which  stoek  passes  from  man  to  man,  from  the  union  of 
stocks  bought  of  diflbrent  persons  under  the  sanse  name, 
and  the  impossibility  of  distinguishing  what  was  vegukily 
transferred,  from  what  was  not,  it  is  impossible  to  trace  the 
title  of  stock  as  we  can  that  of  an  estate.  We  cannot  look 
fiirther,  nor  is  it  the  practice  ever  to  attempt  to  look 
ftirther  than  the  Bank  books  for  the  title  of  die  perwrn 
who  proposes  to  transfer  to  another.  The  stocks  in 
question  remaining  the  property  of  the  plaintiff,  and  faiB 
right  to  them  not  being  affected  by  the  fcMrgeries,  what 
is  to  prevent  his  recovering  the  dividends  due  in  respect 
of  such  stocks?  It  appears  that  he  did  not  know  of 
the  forgeries  until  several  months  after  they  were  commit- 
ted.   It  is  true,  that  when  his  brother  informed  him  that 
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he  bad  committed,  these  fofgeries,  the  plaint^  did  not 
communicate  such  infoimation  either  to  the  Bank,  or  to 
any  magistrate^  until  after  the  brother  had  escaped  from 
the  prison  in  which  be  was  confined^  and  was  probably 
out  of  the  kingdom.  The  plaintiff  also  accepted  from  his 
brother  a  draft  for  the  balance  which  he  had  in  DrufmMmd*9 
bands.  This  conduct  of  the  plaintiff  might,  under  circumr 
stances,  amount  to  a  misdemeanor.  The  law  of  Engtand, 
which  gives  to  individuals  the  important  right  of  prosecut- 
ing criminals,  requires  all  m^n  to  assist  in  the  furtherance 
of  securing,  prosecuting,  and  punishing  men  who  conceal 
or  compound  felonies. 

It  has  been  truly  said,  that  jbhe  plaintiff  coqld  in  this  case 
only  seek  to  recover  such  dividends  as  he  had  required 
the  BfMok  to  pay  him,  and  which  they,  having  been  so 
required,  bad  refiised  to  pay ;  and  that  the  dividends  de- 
manded were  those  which  becaqie  due  on  the  Long  Annu- 
ities, on  the  Sth  Aprit,  182Q,  and  those  on  the  Consols 
which  became  due  in  the  month  of  Julff  of  the  same  yeajr. 
But  these  dividends,  it  is  contended,  the  plaintiff  is  barred 
bom  recovering,  because  the  Bank,  (the  plaintiff  not  hav- 
ing giv^n  them  information  of  the  forgeries),  may  have  paid 
them  to  other  persons. 

We  agree  with  the  €K>unsel  for  the  Bank,  that  if  it  bad 
appeared  that  the  Bank  had  paid  those  dividends  to 
persons,  to  whom,  (if  the  plamtiff  had  informed  them  of  the 
forgeries,  a^  he  ought  to  have  done  on  the  5th  March, 
ISSO)  they  could  have  refused  to  pay,  then  he  cannot  re- 
cover such  dividends  in  this  action.  We  say  in  the  lan- 
guage of  Lord  Man^fieUy  in  Bird  v.  Randall  (a),  *'  that 
whatever  will,  in  equity  and  conscience,  according  to  the 
circumstances  of  the  case,  bar  the  plaintiff's  recovery, 
may  be  given  in  evidence  by  the  defendant;  because  the 
plaintiff  must  recover  upon  the  justice  and  conscience  of 
his  own  case,  and  upon  that  only.'*  But  we  say  that  it  does 
not  appear  on  this  case  that  any  thing  was  giyen  in  evi- 

(a)  3  Burr.  1363. 
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deooe  by  ihe  defendanta,  that  did  in  eqmly  and  conadenoe 
bar  the  plaintiff.  It  is  not  enough,  to  defend  the  action, 
for  the  defendanto  to  jsay,  that  they  migkt  have  paid  these 
diyidends  to  other  persona.  On  the  principle  kud  down 
by  Lord  Mansfield^  they  muat  prove  that  they  have  paid 
them  to  persons  to  whom  they  could  have  refiised  to  pay 
them,  had  they  been  informed  of  the  forgeries :  but  no  eH- 
denoe  of  any  sueh  payment  appears  in  this  taae* 

It  has  been  insisted  at  the  bar,  that,  upon  priociplea  of  pub- 
lic policy,  we  ought  not  to  permit  the  plaintiff  to  prevail  in 
this  action.  Public  policy. is  a  doctrine  on  which  Judges 
should  proceed  with  caution,  otherwise,  the  rights  of  the 
subjects  of  this  country  would  dep^id  on  thdr  discretioo* 
There  are  many  things  which  most  of  us  think  against  good 
policy,  for  which  actions  are  brought,  for  instance,  wagers* 
We  ought  not  to  trust  ourselves  with  so  dangerous  a 
power  as  that  of  acting  judicially  on  disputable  policy. 
Can  we  say  that  indisputable  policy  requires  that  a  man 
should  lose  his  all,  for  a  misprision  of  felony  ?  Pdiey  {ne- 
vents  the  assertion  of  a  civil  right,  only  in  cases  where 
the  action  is  brought  for  doing  something  directly  inju- 
rious to  the  public, .  or  declared  to  be  so  by  positive  law* 
Thus,  if  the  law  has  forbidden  the  doing  of  an  act,  it 
has  recognised  the  impolicy  of  doing  it ;  or  if  it  has  com- 
manded an  act  to  be  done,  it  has  recognised  the  impofiqr 
of  not  doing  it,  and  the  Courts  would  not  allow  an  actioD 
to  be  maintained  for  doing  the  act  prohibited^  or  abstain- 
ing firom  doing  the  a<^t  commanded.  Therefore,  if  the 
plaintifi^s  actbn  bad  been  founded  on  the  concealment  of 
the  forgeries,  it  could  not  have  been  supported.  But  the 
action  is  founded  on  the  refusal  of  the  Bank  to  pay  on  de- 
mand the  dividends  of  the  plaintiff  due  on  stodks  beki^ 
ing  to  him.  The  misprision  of  fel<xiy  of  which  he  has  been 
guilty,  forms  no  part  of  his  case.  If  misprision  of  felony 
is  to  be  opposed  to  the  action,  it  must  be  on  the  ground 
that. the  plaintiff,  having  had  a  goodcause  of  action  on 
account  of  the  Bank's  refusing  to  do  their  public  dntj  by 
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paying  him  his  diridends,  has  forfeiied  his  T%ht  to  main- 
tain such  action  by  being  guilty  of  misprision  of  felony. 
We  know  nothing  of  forfeitures  on  noticms  of  public  policy* 
For  forfintures  we  must  have  positive  law*   Misprision  of  fe- 
lony is  but  a  misdemeanor^  and  pumshed  not  by  any  forfei- 
ture,  but  by  fine  and  imprisonment,  at  the  discretion  of  the 
Court  befbre  which  the  ofiender  is  convicted.   The  defend- 
ants' counsel  have  attempted  to  apply  to  this  cascj  the  rule 
that  civil  actions  are  merged  in  a  felony.     If  the  plaintiff 
was  seeking  to  recover  property  which  had  been  obtained 
by  means  of  these  forgeries,  dther  from  the  forger,  or  any 
person  who  had  received  it  from  him,  the  defendants  might 
protect  themselves  under  this  rule.    But  it  has  never  been 
held,  that  the  owner  cannot,  before  prosecution  of  the  fe- 
lon, proceed  for  redress  against  Ae  persons  through  whose 
negligence  the  thief  committed  the  felony.    If  goods  sire 
stolen  from  a  carrier  or  inn-keeper,  die  owner  may  bring 
his  action  against  him  without  instituting  any  prosecution 
against  the  felon.    The  Bank  stand  in  the  situation  of  the 
c^arrier  or  inn-keeper.    It  has  never  been  decided,  that 
a  concealment  of  the  felony  from  the  carrier  or  inn-keeper, 
by  the  owner  of  the  goods,  was  an  answer  to  such  an  ac- 
tion.    Concealment  can  be  no  answer  except  the  Jury  were 
to  infer  from  it  that  the  owner  was  privy  to  the  robbery, 
or  the  defendant  could  shew  that  such  concealment  had 
prevented  him  from  Recovering  l3ie  goods.    This  case  was 
put  to  us  in  argument:  A.  knowing  that  A  has  forged 
ilt.'b  name  to  a  draft  on  his  banker,  sees  B.  come  out 
of  the  baid^er's  shop,  with  the  money  obtained  by  the  for* 
gery,  and  neither  arrests  JR.,  nor  gives  any  information 
to  the  banker :    could  A*  recover  this  money  again  from 
tbe  banker?  A  Jury  in  such  a  case  must  find  that  Jl.  was 
privy  to  the  forgery  at  the  time  it  was  committed,  and 
would,  I  think;  infer  that  A.  assented  to  it ;  and  such  find- 
ing would  prevent  his  recovering  in  an  action  against  the 
banker.     But  in  tbe  present  case,  the  Jury  have  expressly 
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negatived  all  knowledge  on  the  part  of  the  plamtiffy  untH 
three  months  after  the  forgeries ;  they  have  also  negatived 
The  Bank  of  assent,  saying,  they  have  no  evidence  of  assent,  except 
NOLAWD.  ^1^^  concealment  of  what  came  to  the  plaintiff's  knowledge 
three  months  after  the  forgeries,  from  which  they  have  not 
inferred  assent,  nor  can  we. 

A  verdict  must  therefore  be  entered  for  the  plaintiff,  on 
the  second  and  fourth  counts,  for  the  amount  of  the  divi- 
dends demanded  by  him  from  the  Bank,  and  which  they, 
contrary  to  their  duty,  refused  to  pay  him. 

Judgment  for  the  plaintiff  accordingly  (a). 


(a)  This  Judgment  was  after- 
wards reversed  by  the  Court  of 
Kmg^i  Bemekf  on  a  writ  of  error, 
on  the  ground  that  the  declaration 
was  bad»  as  it  did  not  i^[>pear  that 


the  dividends  had  ever  been  issued 
by  Government  to  the  Bank ;  and 
that  until  they  were  issued,  it  was 
not  the  duty  of  the  Bank  t*  pay 
them.  See  5  Bam.  &  Cress.  185. 


Nav?9t9th.  Davies  and  Others  r.  Brown,  Esq. 

•giiuUheWar-  J'*'^-  Serjeant  Pell^  on  a  former  day  in  this  Term,  ob- 
tothl!^^'^  tained  a  rule,  calling  on  the  defendant  (the  Warden  of  the 
a  priaoner  com-  Fleet)  to  shew  cause  why  he  should  not  permit  the  plain- 

mitted  to  hit  .^p  ,    .  , 

cuftody  in  eze-  tins  or  their  attorney  to  inspect  and  take  copies  of  the 
SwJuw p«rty  f^betM  corpus^  return  and  commitment  thereupon,  under 
at  whose  suit  he  which  one  Jonathan  Haakins  was,  on  the  18th  Autnist  last, 
cannot  csU  for     committed  by  Mr.  Justice  Gaselee  to  the  custody  of  the 

Warden,  charged  with  a  debt  due  to  the  plaintiffs.  He 
founded  his  motion  on  an  affidavit  of  the  plaintiff's  attor- 
ney, which  stated  that  this  action  was  brought  against  the 
nor  if  the  War-'  defendant  as  Warden,  for  the  escape  of  Hasiins^  who  was 
fiuni8h^p/«  committed  to  his  custody  in  execution  for  a  debt  due  to  the 
Ac*"*iSISr**^  plMitiffs.     That  being  advised  that  "it  was  material  and 

under  which  a 

prisoner  b 

charged  hi  his  custody,  are  incorporated  in  the  list  of  causes  under  which  he  is  detained,  and  whkh 

are  deposited  with  the  cierk  of  the  papen  of  the  prison. 


an  inspection 
of  the  writ  of 
hab$at  corput 
and  return 
thereto,  or  of 
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neceasary,  for  the  support  of  the  action,  to  give  in  evi*  s^^ 
dence  the  habeas  corpus  and  return,  with  the  Judge's  com- 
mitment thereunto  annexed ;  and  it  being  also  advisable, 
for  the  security  of  the  plaintiffs,  that  they  should  obtain 
true  copies  of  these  documents  previously  to  proceeding 
to  the  trial  of  this  cause,  the  deponent  applied  to  the  de*- 
fendant  as  Warden  of  the  Fle&t,  and  with  whom  the  habeas 
corpus f  returui  and  commitiitur  were  deposited  at  the  time 
of  his  receiving  Haskins  into  his  custody,  for  true  copies  of 
these  documents,  when  the  defendant  declined  furnishing 
the  same,  nor  would  he  suffer  the  deponent  to  inspect  them. 
Under  these  circumstancesi  the  learned  Serjeant  con- 
tended, that  as  it  was  necessary  to  set  out  the  commit- 
tiiur  in  the  declaration,  and  give  the  writ  of  habeas  and 
return  on  which  the  commitment  was  founded  in  evidence, 
the  plaintiff  could  not  safely  proceed  to  trial  widiout  in* 
specting  them,  as  if  the  committitur  were  not  correctly 
set  forth  in  the  bill,  the  variance  would  be  fatal.  That 
the  writ  oi  habeas  must,  at  all  events,  be  considered  in  the 
nature  of  a  public  document,  and  in  which  the  plaintiffs 
have  an  interest.  The  learned  Serjeant  referred  to  the 
cases  of  Wilson  v.  Rogers  (a),  where,  in  an  action  of  tres- 
pass and  false  imprisonment,  brought  by  the  plaintiff,  who 
had  been  sued  in  the  Ck>urt  of  Conscience^  in  London^  the 
Court  of  King's  Bench  allowed  him  to  inspect  the  pro<* 
ceedings,  so  far  as.  they  related  to  the  suit  against  himself, 
on  the  ground  that  every  man  has  a  right  to  look  into 
the  proceedings  to  which  he  is  a  party.  So  in  Edwards 
V.  Vesey  (6),  where  the  plaintiff,  having  been  fined  for  ne*    . 

'^glect  of  duty  as  an  under  officer  to  the  Commissioners  of 
Lieutenancy  for  the  city  of  London^  brought  an  action  of 
trespass  against  the  defendant  for  distraining  upon  him, 
the  Court  granted  the  plaintiff  a  rule  for  inspecting  and 

.taking  copies  of  the  rates  and  assessments  made  by  the 

(a)  2  Str.  1242.  (&)  Css.  teinp.  Hardw.  2d  edit,  by  Lee,  128. 
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Itt^  Commissioners.  And  although  in  the  case  of  The  Kimg  if. 
Dr.  Pumett  (a),  it  was  held  that  in  an  information  aguamt 
the  defendant,  for  a  misdemeanor  in  his  office  of  Vice- 
chancellor  of  the  University  of  Oxford,  a  rule  for  taking  a 
copy  of  the  Uniyersity  statutes  in  the  care  of  the  keeper 
of  die  archiyes  was  refused  by  the  Court  oi  King's  Benck; 
yet  it  was  on  the  principle,  that  no  man  accused  of  a  crime 
shall  be  boiind  to  furnish  eyidence  against  himself.  That, 
howeyer,  cannot  apply  to  the  present  case,  as  the  mere 
regularity  of  the  proceedings  is  the  only  question  between 
the  parties ;  and  if  so,  the  plaintiffs  are  clearly  oititled  to 
the  inspection  of  the  documents  as  prayed  for. 

Mr.  Serjeant  Vaughan,  Mr.  Serjeant  Lowes,  and  Mr. 
Serjeant  Wilde,  now  shewed  cause,  on  an  affidavit  of  the 
defendant,  which  stated  that  the  writ  of  habeas  corpus,  le- 
tum  and  comtnittiiur  were  lodged  with  him  at  the  tme  of 
the  commitment  of  Haskins,  and  were  now  in  the  defend- 
ant's custody,  ready  to  be  produced  and  dealt  with^as  die 
Court  should  direct.  The  defendant  also  admitted  that 
he  had^  since  the  commencement  of  the  suit,  been  applied 
to  by  a  clerk  of  the  plaintiff's  attorney,  for  copies  of  the 
writ  of  habeas,  return  and  commitiitur,  and  to  inspect  the 
same,  which  the  defendant  refused ;  but  that  he  at  the 
same  time  offered  to  furnish  the  clerk  with  a  copy  of  the 
causes  of  detention  against  Haskins,  which  the  derk  stat- 
ed would  not  be  sufficient  for  his  purpose;  and  the  de- 
fendant concluded  by  stating,  that  he  has  been  informed, 
and  belieyes  that  it  has  been  the  inyariable  practice  of  for- 
mer Wardens  of  itie  Fleet  prison,  when  an  action  had  been 
brought  against  them  for  an  escape  or  other  cause  con- 
nected with  their  duties  as  Wardens,  not  to  allow  the  in- 
spection, or  to  furnish  copies  of  official  documents  pending 
the  suit 

(a)  1  Sir  W.  BL  d7»  45.  8.  C  1  Wila.  239. 
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Under  these  circumstances,  it  was  submitted  that  the  ^iSl 
plaintiffs  had  no  right  to  call  on  the  defendant  to  furnish 
evidence  in  an  action  against  himself^  and  more  particu* 
larly  so,  after  bill  filed  and  deliyered,  and  plea  pleaded ; 
and  that  although  actions  for  escapes  had  been  frequently 
brought  against  his  predecessors  in  office,  yet  that  ho 
application  similar  to  the  present  appears  to  have. been 
liu&de,  and  it  is  not  only  contrary  to  principle,  but  to  ana- 
logous decisions.  In  The  King  y.  The  Sheriff  of  Chester  (a), 
the  Court  of  King's  Beneh^  after  action  brought  against 
the  sheriff  for  not  levying  under  a  writ  issued  out  of  the 
Court  of  Great  Session^  refttsed  to  grant  a  rule  calling 
on  the  sheriff  to  give  the  plaintiff  inspection  of  the  writ, 
in  order  to  frame  the  declaration,  although  the  writ  was 
in  the  sheriff's  possession:  and  Lord  Chief  Justice  Ab- 
bott there  said  (A),  *^  This  is  an  application  to  which  it  ap- 
pears to  me  this  Court  has  no  power  to  give  effect.  It  is 
said,  that  the  application  to  the  Court  of  Great  Session 
would  be  of  no  avail,  because  it  would  be  too  late  for  the 
purpose  of  this  action.  The  plaintiff,  in  effect  calls  upon 
us  to  compel  the  defendant  to  find  evidence  against  him- 
self: that  would  be  contrary  to  eveiy  principle  ,of  justice, 
and  therefore  the  motion  cannot  be  complied  with."  The 
inspection  of  the  documents  in  this  case  may  be  consider- 
ed in  the  nature  of  the  right  of  inspecting  the  muniments 
of  a  corporation,  which  must  be  confined  to  the  members 
of  the  corporate  body; — and  strangers  (which  the  plaintiffs 
in  this  case  must  be  considered  to  be)  have  no  more  right 
to  inspect  corporation  books  than  the  books  of  a  pri- 
vate individual ;  besides,  the  defendant  must  be  consider- 
ed as  acting  in  his  public  character  of  Warden.  In  the 
case  of  the  Mayor  of  Southampton  v.  Graves  (c),  where 
the  corporation  sued  a  stranger  for  tolls,  the  Court  would 
not  allow  their  books  and  muniments  to  be  inspected 

(a)  1  Chit.  R^.  476,  and  see  TIdd's  Pksctke,  Vol.  1,  7th  edit.  616. 
(&)  I  Chit.  479.  (c)  8  Term  Rep.  590. 
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J^^  od  the  appUcatioB  of  the  defendant,  m  order  to  e&aUe 
him  to  find  evidence  against  the  body  with  wliom  he 
was  contending.  Besides,  an  application  rimikr  to  Ae 
present  was  lately  nuide  against  the  Marshal  of  the  Conft 
dtKmg's  Bench,  after  bill  filed,  in  the  case  of  Wigley  v. 
J&M9{a\  and  the  Court  refused  to  mterfere.  Here,  if  die 
plaintifib  have  any  relief  they  should  hare  applied  to  a  Court 
of  Equity,  as  was  said  by  Liord  Kenyan,  in  the  Mayor 
ot  Southampton  ▼.  Grraves,  as  that  Court  knows  its  own 
proTioce,  and  will  examine  into  cases  of  tiiis  kind  when 
the  application  is  made,  and  adapt  its  rides  to  the  in- 
dividual case  in  the  manner  best  calculated  to  attain 
the  eniu  of  justice.  At  all  events,  it  is  an  ap[^cation  io 
the  diseration  of  the  Court,  which  should  be  exerosed 
sparingly ;  and  it  is  a  well4aiown  principle,  that  in  crind* 
nal  eaaes,  and  whi^  may  else  apply  to  civil  actions,  no 
peraon,  unless  the  absolute  necessity  of  the  case  re* 
quires  it,  is  bound  to  provide  evidence  against  hinself. 
The  writ  of  habeas  corpus  was  not  sued  out  by  the  plaintiflb, 
but  at  the  instance  of  the  party  who  caused  himself  to  be 
brought  up  for  the  purpose  of  being  charged  in  execu- 
tion; and  it  was  granted  for  his  benefit  alone.  The 
plaintiffs  therefore  must  be  considered  as  perfect  strangers 
to  it,  as  well  as  to  the  process  under  which  ti^ie  prisoner 
W98  connmtted.  With  respect  to  the  coimwjM&ifr^  it  ferms 
part  of  the  judgment  roll,  and  must  be  filed  of  record,  and 
might  therefore  have  been  proved  by  an  examined  eopy. 
^himer  v«  Effles  (i).  In  Allan  v.  Teqt  (e),  an  inapedioa 
of  the  books  of  an  inn  of  Court  to  prove  payment  of  poor- 
rates  by  the  society,  was  lefiised,  on  the  ground  Uiat  thej 
were  private,  and  that  the  question  concerned  a  private 
right:— *so  here,  the  warrant  of  commitment  by  the  Judge 
m  in  the  nature  of  a  private  document,  and  deposited  with 
the  Warden  for  his  own  security  and  indemnity,  and  in 
the  pfauntifis  can  have  no  possible  ioteseat.   Besides, 

(a)  Not  yet  reported. 
(&}  3  Bos.  &  PdI.  466.  (e)  2  Sir.  W.  Bh  850. 
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A»y  ittigfat  bare  searched  the  commitHtur  book,  or  examined       ^^^% 
the  Ikt  of  causes  under  which  the  prisoner  was  detained  in 
custody,  which  wouid  have  been  quite  sufficient  to  answer 
their  purpose;  and  more  particularly  so,  as  it  is  not  sug- 
gested by  them  that  the  bill  filed  is  imperfect  or  defec- 
tive as  it  now  stands,  or  that  they  cannot  safely  proceed 
to  trial  without  the  inspection  prayed  for.    They -may 
make  an  application  for  the  commitment  to  be  entered  of 
record,  when  the  roll  may  be  completed,  or  diey  may  inspect 
the  book  which  contains  the  names  of  the  parties  at  whose 
suit  the  prisoner  is  detained,  as  well  as  the  amount  of  the 
debt  due  from  him  to  each.  And  in  The  King  t.  Dr.  Bridge^ 
mania),  the  Court  refused  a  rule  to  inspect  bt>oks  of  a 
corporation  who  were  prosecutors,  on  a  daim  of  right  by 
the  defendant  to  hold  a  court  leet,  on  the  ground  that  h 
was  in  the  nature  of  a  private  claim  between  the  defend- 
ant and  the  corporation.   So  here,  the  habeas^  return,  and 
commitment,  are  in  the  nature  of  private  documents  as  be- 
tween the  defendant  and  the  party  charged  in  his  custody, 
and  to  wfaaieh  the  jdaintiffs  must  be  considered  as  strangers; 
and  th^y  Consequently  have  no  right  whatever  to  interfere* 

Mr^  Sajt.  PM  in  support  of  his  rple. — There  can  be  no 
doubt  but  that  the  Court  have  jurisdictiDn  to  grant  this 
a'JppKcation ;  and  the  defendant  has  been  guilty  of  a  breach 
of  .dutif^^as  a  publio  officer,  by  allowing  a  party  oominttted 
to  his  cBhrge  to  escape  out  of  his  custody,  by  means  of 
wbieii  the  ptaintifis  have  clearly  reteeived  ait  injury,  alfid 
for  which  Aey  haVe  sued  the  defendaiit.     The  latter  hlis 
admitted  that  the  writ  and  eommiiiiiur  are  now  in  his  etas**  , 
tody,  and  yet  be  has  refused  to  grant  the  plaintiffs  an  in- 
spection $   and  If  they  are  not  oorriactly  set  out  in  the 
biH,  Ihef  must  be  nonsuited  at  the  trial    They  ought  not 
to  be  taken  by  surprise  in  an  action  brought  1^  them 
against  the  Warden  for  negligence,  or  a  breach  of  duty. 

(«)  2  Str.  1203. 
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j^^       But  it  has  been  said,  that  the  application  should  have 
been  made  before  bill  filed,  or  the  defendant  had  pleaded 
to  the  action;  but  in  the  case  of  Dr.  GroenveU  v.  Bur- 
well  (a),  as  reported  in  Cartheiv^  the  Court  admitted  a  rule 
for  inspecting  proceedings  in  an  action  of  trespass  for  false 
imprisonment  brought  by  the  plaintiff  against  the  defend- 
ants, as  censors  of  the  College  of  Physicians,  on  the 
ground  that  it  was  usual  to  make  such  a  rule  for  the  sake 
of  evidence  after  issue  joined,  but  not  by  way  of  assisting 
the  party  to  plead.     The  rule,  that  the  Court  will  not  in- 
terfere to  compel  a  party  to  furnish  evidence  against  him- 
self, is  confined  to  criminal  proceedings,  as  in  the  case  of 
The  Queen  y.  Mead{]S)^  and  there  the  documents  were 
strictly  of  a  private  nature.     Here,  however,  the  writ  of 
habeas^  together  with  the  return  and  committiiury  are  in 
the  custody  of  a  public  oflBcer,'  who  is  bound  to  give  the 
plaintif&  the  inspection  they  require. 

The  Warden,  on  being  applied  to  by  the  Court,  observed, 
that  all  the  proceedings  under  which  the  prisoner  HasHiu 
was  charged  in  his  custody,were  incorporated  in  abook  which 
contained  a  copy  of  the  causes  under  which  he  was  detained, 
and  that  I^e  had  offered  to  furnish  the  plaintiff's  attorney 
with  a  copy.  That  the  list  of  causes  was  in  the  custody  of 
the  clerk  of  the  papers  of  the  prison,  but  that  the  attorney's 
clerk  said  that  it  was  insufficient  to  answer  his  pajp^iose. 

The  Court,  being  of  opinion  that  this  would  supply  the 
plaintiffs  with  all  the  evidence  they  could  possibly  require, 
held,  that  there  was  no  ground  for  the  present  application; 
and  that  as  the  list  of  causes  was  in  the  custody  of  the  deik 
of  the  papers,  he  might  be  served  with  a  subpoena  duces 
tecum,  under  which  he  would  be  bound  to  produce  it  at 

^^  *™^-  Rule  discharged. 

(•)  1  Ld.  Raym.  253;  S.  C.  Garth.  421.       {h)  2  Ld.  Rsym.  927. 
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Nelson  v.  Griffiths.  ^l^;^^ 

JThis  was  an  action  of  slander,  imputing  insolvency  to  the  Adwiarationfor 

*^         **  '^  ftlander  contain- 

plaintiff.     The  declaration  contained  nine  counts,  amount-  ed  nine  counts 
ing  to  eighty  folios,  and  the  words  spoken  were,  *^ Nelaan  words:  "the 
is  insolvent: — ^he  has  failed  lately,  and  only  paid  10*.  in  iJjJen^and^iias 
the  pound."  o'^if  jSd^io*f 

in  the  pound:" 

Mr.  Serjeant  Spankie,  on  a  former  day  in  this  Term,  ihese  wordf  " 
obtained  a  rule  nisi  that  it  might  be  referred  to  Ae  Pro-  T^^  introduced 

^  in  a  eoUoq^  uiutm 

thonotary  to  strike  out  seven  of  those  counts  as  being  un-  ^ith  various 

1/1  1  -1  «       persons,  some 

necessary  and  superfluous,  as  the  same  evidence  must  be  of  whom  were 
appUcable  to  all.  ^^ 

and  not  in  Others, 
there  was  no 

Mr.  Serjeant  Lawesy  now  shewed  cause,  and  submitted  ground  for  stnk- 
that  there  was  no  ground  whatever  for  the  application,  ^f  ^unuf  as 
That  the  words  spoken  embraced  two   distinct  points:  being nnncocs- 

*  *  sary  or  super- 

f>i«.  the  insolvency  or  failure  of  the  plaintiff,  and  that  he  fluous. 
had  compounded  with  his  creditors.  That  some  of  the 
counts  contained  a  colloquium  by  the  defendant  with  cer- 
tarn  persons  therein  named,  and  at  different  times;  and 
that  in  others  it  was  stated,  that  the  defendant  made  use 
of  the  above  expressions  in  answer  to  questions  put  to 
hhn  by  another;  and  that,  in  other  counts,  it  was  set. out 
generally^  as  being  with  divers  subjects  whose  names  were 
not  mentioned ;  and  it  does  not  follow  but  that  there  might 
have  been  frequent  repetitions  of  the  same  words,  in  sepa- 
rate and  distinct  conversations. 

Mr.  Serjeant  Spankie,  in  support  of  his  rule,  insisted^ 
that  from  the  nature  of  the  words  spoken  it  was  quite  clear 
that  the  same  evidence  would  apply  to  and  support  one  or 
all  of  the  counts  in  the  declaration;  and  that  the  fourth 
and  seventh  were  identically  the  same* 
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-l^f^-  ^^^  ^^^  Court  held,  that  as  the  words  in  question  were 

NcLsoN  introduced  in  a  colloquium  with  varioos  persons,  it  was  ne- 
GftiFFiTBfl.  cessary  to  state  their  names  in  one  set  of  counts,  and  to 
<miit  thi»n  in  another,  as  the  words  must  be  proved  to  hare 
been  spoken  by  the  defendant  by  the  particular  person  to 
whom  they  were  addressed;  and  the  plaintiff  must  shew 
that  the  colloquium  had  reference  to  such  person.  Besides, 
the  Courts  have  lately  laid  down  so  strict  a  rule  in  ques- 
tions of  variance,  that  it  would  be  too  much  in  an  action  of 
this  description  to  confine  the  plaintiff  to  one  particular 
statement  of  the  words  spoken* 

•Rule  discharged  without  costs  (a). 

(•)   See  The  King  y.  Harne,     the  nature  and  snffideoqr  ^  ^ 
€owp.  672  ^   The  King  v.  Bur^  '    inmtendo. 
iiU^  4  Baru.  &  Aid.  314>  as  to 
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ACKNOWLEDGMENT. 

See  Limitations,  Statute  of. 

RsCOVERYy  2. 

ACTION. 

See  Assumpsit. 

Chuiu:hwa]u>bns. 

Covenant. 

ezecutoes,  1. 

Replevin. 

Tbsspass. 

Trovse. 

ACTION  01k  THE  CASE. 

See  Costs,  1,  %. 
Sheriff,  4. 

1.  Clerks  to  conuDissionera,  appoint- 
ed under  a  lighting  and  paving  act, 
and  entrusted  with  the  conduct  of 
public  works,  are  not  liable  in  dam- 
ages for  an  injury  occasioned  by 
the  negligence  of  those  persona 
whom  they  employ  to  conduct  the 
works;— on  the  ground,  that  no 
action  can  be  maintained  against  a 
person  acting  gratuitously  for  the 
public,  for  the  consequence  of  any 
act  which  he  was  authorised  to  do, 
and  which,  so  far  as  he  is  concern- 
ed, is  done  with  due  care  and  at- 
tentions and  that  such  a  person  is 
not  aofwerable  for  the  negligent 


ACTION  ON  THE  CASE. 

execution  of  an  order  properly  giv- 
en to  others.—^ 
HaU  V.  Smith.  ^ 

BillmgUm  v.  Same,  Es5G.4f. 

Page  ite 

2.  Where  the  plainti£P  declared  that 
he  was  delayed  on  his  journey  by 
the  defendant's  shutting  a  gate 
across  a  public  highway,  and  was 
thereby  obliged  to  take  a  more  cir- 
cuitous route: — Held,  that  this  was 
a  suflBcient  injury  to  enaUe  him  to 
maintain  an  action  on  the  case, 
against  the  party  who  had  raised 
the  obstruction,  as  the  plaintiff  had 
thereby  sustained  an  individual  in- 
jury or  inconvenience.  Greasly  v. 
Codling,  T.  6  O.  4.  489 

S.  Where  the  Governor  and  Com- 

Cy  of  the  Bank  of  England  al- 
ed  stock  to  be  transferred  or 
sold  out  under  forged  powers  of  at- 
torney ;  in  an  action  on  the  case 
against  the  Bank  by  the  holder, 
for  permitting  his  stock  to  be 
transferred  without  hia  authority, 
and  refusing  to  pay  him  the  divi- 
dends due  thereon: — Held,  that  hia 
property  in*  the  stock  was  Qot 
transferred,  and  that  the  Bank 
could  not  refuse  to  pay  him  such 
dividends!  although  he  knew  of 
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the  forgeries   six  months    before 
such   dividends   became   payable, 
(but    not    until    after   the   illegal 
transfers    had    been    made),    and 
which  circumstance  he  concealed 
from  the  Bank,  and  did  not  de- 
mand payment  of  the  dividends 
•   until  aner  the  escape  of  the  party 
who  had  committed  the  forgeries, 
— on  the  grounds,  Ftrst,  that  it  is 
the  duty  of  the  Bank  to  prevent 
the  entry  of  a  transfer  of  stock, 
until  they  are  satisfied   that   the 
party  claiming  to  make  such  trans- 
fer is  duly  authorised  to  do  so ; 
And  Secondly f  that  the  mere  act 
of  concealment  by  the  holder,  in 
the  absence  of  proof  of  assent  to, 
or  adoption  of  the  acts  of  the  of- 
fending party,  would  not  divest  the  • 
former  ^ f  his  right  of  action,  which 
vested  immediately  on  the  illegal 
transfers  b^ing  made.     Davis  v. 
Bank  of  Euglanit  M.  5  Cr.  4. 

Page  747 

ACT  OF  PARLIAMENT. 
See  Statot«8« 

ADMISSIONS. 
See  Evidence,  K 

AFFIDAVIT. 
See  Attorney,  1. 
Ebrob,  2. 
Fine,  1. 
New  Tbial,  1. 
Warrant  of  Attorney,  1. 

AGENT. 

See  Action  on  the  Case,  1. 
Annuity,  1. 
Evidence,  1. 
Insurance,  I. 

AGREEMENT. 

See  AwA^KT^t  1. 
Trover,  1. 

1  •  Where  in  an  agreement  to  demise 
a  ^rtain  piece  of  land  for  a  term 
of  years,  at  a'  certain  annual  rent, 
in  which  there  was  no  clause  of  re- 


entry, there  was  the  foUowkig^  ati* 
pulation,  viz.  *'  and  it  is  also  for- 
ther  agreed  and  clearly  understood^ 
that  in  case  the  lessor  or  his  heirs^ 
executors  and  assigns,  shotdd  want 
any  part  of  the  said  land-  to  build, 
or  otherwise,  or  cause  to  be  built, 
then  the  lessee  or  his  heirs,  execu- 
tors, or  assigns,  should  give  up 
that  part  of  the  land  as  should  be 
requested  by  the  lessor,  by  his 
making  an  abatement  in  propor- 
tion to  the  vent  charged,  aod  alao» 
to  pay  for  so  much  of  a  fence,  at  a 
fair  valuation,  as  he  should  have 
occasion  from  time  to  time  to  take 
away,  by  his  giving  or  leaving  six- 
months'  notice  of  what  he  intended 
to  do": — Held,  that  this  only  ope- 
rated as  a  covenant,  and  not  in  the 
nature  of  a  condition  in  defeasance 
of  the  estate,  so  as  to  enticie  the 
lessor  to  maintain  an  action  of 
ejectment.  Doe  d.  fViUanr,  PhiU 
lips,  E.  5  O.  4.  Page  46. 

2,  Where,  in  a  declaration  for  the 
breacE  of  an  agreement,  in  which 
one  of  the  considerations  fiir  the 
defendant's  tmdertaking  was,  that 
all  indictments  and  actions  whidi 
were  then  pending  should  be  d»- 
continued,  it  was  averred,  that  **  all 
such  indictments  and  actions  had 
been  wholly  discontinued  and  iM>t 
furtlier  proceeded  with; — aod  it 
appeared  that  three  indictmoits^ 
which  were  pending  against  the 
defendant  at  the  time  the  agree- 
ment was  executed,  had  been  af- 
terwards removed  by  cerCJorort 
into  the  Court  of  JT.  B.,  and  that 
the  prosecutors  had  taken  no 
steps  by  nolle  prosequi,  or  other- 
wise, towards  putting  an  end  to 
such  indictmenu: — Held,  that  the 
w^ord  ^ctmitnuasKC  meant  putting 
an  end  to  the  indictments  and  ac- 
tions in  a  legal  way;  and  that  the 
plaintiffs  not  having  shewn  that 
this  had  been  done,  they  conld 
maintain  no  action  on  the  agree* 
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ment*  Qtuere^  whether  such  an 
agreement  be  legal?  Elworihy  v* 
Bird,  T.  5  G.  4.  Page  490 

3.  Where  the  defendant  having  pur- 
chased   twelve    sixteenths  of  an 

-    EaH  lnd%a  Company's  ship,  com- 

'  manded  by  the  plaintiff,  and  then 
chartered  to  the  Company  by  the 

'  former  owners  for  four  voyages, 
proposed  to  the  plaintiff  that  he 
should  resign  the  command  in  fa- 
vour of  the  defendant's  nephew,  on 
receiving  in  exchange  the  command 
of  another  ship,  of  which  the  de- 
fendant was  sole  owner,  and  then 
chartered  to  the  Company  for  one 
voyage  only,  and  to  which  the 
plaintiff  assented,  and  the  Company 
acceded  to  the  exchange;  and  it 
was  agreed,  that  in  case  the  de- 

*  fendant's  nephew  died,  or  resigned 
before  the  expiration  of  the  four 
voyages,  the  plaintiff  should  suc- 
ceed him :  and,  as  a  further  induce- 
nient  to  the  plaintiff  to  resign  the 
command  of  tlie  ship  chartered 
for  the  iovLt  voyages,  the  defend- 

'  ant  undertook  to  procure  a  benefi- 
cial alteration  in  the  destination  of 
the  other,-  chartered  for  the  one 
voyage  only;  and  the  person  who 
acted  as  the  plaintiff's  agent  under- 
took, without  his  knowledge,  to 
pay  the  defendant  2000/.,  if  the 
l^aintiff  should  refuse  to  resign: — 
and  the  destination  of  the  latter 
vessel  was  altered  with  the  assent 
of  the  Company,  and  the  plaintiff 
and  defendant's  nephew  suled  on 
their  respective  voyages,  and  the 
plaintiff's  adventure  failing,  he  be- 
came bankrupt  on  his  return  from 
his  voyage,  and  the  nephew  died 
in  the  course  of  his  second  voyage: 
and  the  plaintiff  having  required 
the  defendant  to  re-appoint  him  to 
the  command  for  the  two  remain- 
ing voyages,  which  the  defendant 
refused,  the  plaintiff  sued  him  in 
oitump^  for  a  breach  of  the  agree- 


ment; and  the  Jury  found  a  ver- 
dict for  the  plamtiff :— //^sM,  that 
the  agreement  was  not  illegal,  al- 
though it  was  insisted,  that  it  was 
made  in  violation  of  the  bye-laws 

'  of  the .  Company,  a  fraud  on  the 
other  part  owners,  and  contrary  to 
public  policy.  Richardion  v.  MeU 
Ush,  T.  5  G.  4.  Page  4S5 

4.  Where  the  ultimate  terms  of  an 
agreement  for  the  delivery  of  coals, 
were  contained  in  a  letter  written 
by  the  defendant  to  the  plaintiff^ 
in  which  the  former  requested  to 
have  a  letter  per  return  of  post,  as 
to  a  proposdi  made  by  him  as  to 
the  time  of  their  delivery: — HeU 
that  it  merely  amounted  to  a  re- 
quest, and  formed  no  part  of  the 
contract.  Johnson  v«  King^  T»  5 
G.4i.  482 

ALLOTMENT. 
See  iNCLOsuax,  1. 

AMENDMENT. 


Op  Fines — See  Fine. 

Of  Recoveries — See  Recove&t. 

1.  Where  in  an  action  of  trespass, 
the  similiter  was  only  entered  to 
the  general  issue  and  omitted  to 
a  replication  de  injurid  to  four  spe- 
cial pleas,  and  the  defendant  ob- 
tained a  general  verdict,  the  Court 
permitted  the  record  to  be  amend- 
ed by  the  insertion  of  a  similiter  to 
tliose  issues,  and  would  not  allow 
the  verdict  to  be  entered  upon  the 
general  issue  only.  Reader  v. 
Bloom,  M.  5  G.  4.  741 

ANNUITY. 

1.  Where  the  agents  of  the  grantor 
insisted  upon  retaining  out  of  the 
consideration  money,  the  amount 
of  money  they  had  before  advanced 
him,  as  well  as  the  oharges  of  pre- 
paring the  securities  for  the  annui- 
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tgr,  the  Court  pet  it  aside  upon  pay  • 
noent  pf  pnncipfU  and  iotcroBt,  id< 
tbou^  tbe  grantoe»  who  h«d  en- 
tmntod  them  with  the  consideration 
noneyi  was  not  privy  to  the  re- 
tainer,  as  it  was  his  duty  eithec  to 
have  paid  it  over  himseU»  or  watch- 
ed Ae  conduct  of  his  agents  during 
the  negotiation.  CoHtm  v.  Porter^ 
M.  6  G.  4.  Page  703. 

APPOINTMENT. 

See  PowEB,  1. 

APPROPRIATION. 

See  Assumpsit,  2, 
Bankrupt,  4. 

ARBITRATION. 
See  Award. 

ARREST. 
See  SsBitiFF,  4. 

ASSAULT. 

See  Costs,  5. 

New  Trial,  1. 
Sheriyf,  S. 

ASSIGNEE, 

See  Bahkruft,  4. 

Insolvxnt  Debtor,  1. 

ASSIGNMENT. 
See  Insolvent  Debtor,  1. 

.  ASSUMPSIT. 

See  Churckwabobns. 
Executors. 
Former  Recovery. 
Limitations,  Statute  of,  1. 

1.  Where  a  testator,  who  had  con- 
tracted for  jewellery  on  the  terms 
of  returning  it  within  a  year,  and 
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if  he  did  not  do  so,  to  pay  a  oer- 
tain  price  for  it^'wUk  kUereei;  end 
the  jewellery  not  having  been  re- 
turned, the  vendor  brought  so  ac- 
tion against  his  executom  for  the 
amount,  end  the  only  counts  in  the 
declaration  applicable  to  hia  de- 
mand were  those  for  gooda  sold 
and  ddiveredy  and  for  intereet  on 
money  lent  and  forborne;,  and  the 
Jury  found  a  verdict  for  the  amn 
demanded,  with  interest: — The 
Court  refused  to  disturb  it,  or  re- 
duce the  damages;  although  it  was 
insistedt  that  the  contract  was  en- 
tire, and  ought  to  have  been  de- 
clared on  specially,  and  proved  as 
laid. '  Harrieon  v.  AUen^  E.  5  G. 
4.  Paae  28 

2.  Where  the  plaintiff  directed  the 
defendants  (his  bankers),  to  hold  a 
certain  sum  of  mcmey,  front  his 
private  account,  at  the  diq^ossJ  o£ 
J.  S.,  and  the  bankers  accepted 
the  order;  but  the  plaintiff  ooun^ 
termanded  it  before  any  actual  |ip- 
propriation  or  payment  made: — 
Ileldt  that  such  order  was  revoca- 
ble, and  the  defendants  havii^paid 
the  money  to  /.  S.f  after  apcfa 
countermand,  were  liable  to  die 
plaintiff  in  an  action  for  money  bad 
and  received.  Gibtan  v.  Mieet^ 
E.  5  G.  Jt.  81 

8.  Where  a  plea  to  a  dedaration  of 
oisumpsU  for  goods  sold  and  deli- 
vered, stated  that  the  plaintiff  had 
sued  the  defendant  in  an  inferior 
court  for  the  same  causes  of  ac- 
tion in  the  declaration  mentioiied, 
and  that  the  defendant  recovered 
againat  the  plaintiff,  bv  th^  judg- 
ment of  that  Court,  and  that  sudi 
judgmmit  still  remained  in  full 
force;  and  the  plea  proceeded 
to  set  out  the  declaration  in  the 
Court  below,  in  which  it  was  not 
stated  that  the  goods  were  sold,  or 
that  the  consideration  for  the  pro- 
mise arose  within  the  jurisdiction 
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of  ti»H  OHirl;  aad  the  pUittiff  in 
his  r^plieation  fdleged  that  both 
he  and  the  (lefiaiduit,  ai  the  time 
of  levying  the  plaii»t  in  the  court 
helow«  and  the  latter  obtaining 
judgoienti  resided  out  of  the  jiuris- 
diction  of  that  court,  and  that  the 
caiKe  of  action  arose  out  of  such 
jnrisdiction: — Held^  on  special  de- 
murrer, that  the  relocation  was 
sufficient,  on  the  ground  that  the* 
proceedings  in  the  court  below 
were  coram  non  judke,  and  alto- 
gether T<Hd.  Briicoe  v.  Stephens^ 
r.  5G.4.  P«g9  41d 

4.  Where  the  defendant  having  pur- 
chased t9velve  sixteenths  of  an  Ea9t 
India  CJompai^'s  sh^,  commanded 
by  the  plaintifi^  und  then  chartered 
to  the  Company  by  the  former 
owners  for  four  voyages,  {Nroposed 
to  the  plaintiff  that  he  should  re- 
sign the  command  in  favour  of  the 
defendant's  nephew,  on  receiving 
in  exchange  the  command  of  ano- 
ther ship,  of  which  the  defendant 
was  sole  owner,  and  Uien  duirtered 
to  the  Company  for  one  voyage  on- 
ly, and  to  wluch  the  plaintiff  as- 
sented, and  die  Company  acceded 
to  the  exchange;  and  it  iwas  agreed 
that  in  case  the  defendant's  nephew 
died,  or  resigned  befere  the  expir- 
ation of  the  four  voyages,  the  plain- 
tiff should  succeed  him;  and  as  a 
further  inducement  to  the  plaintiff 
to  resign  the  command  of  the  ship 
chartered  for  the  four  voyages,  the 
defendant  undertook  to  procure  a 
beneficial  alteration  in  the  destina- 
tion of  the  other,  chartered  for  the 
one  voyaffc  only,  and  the  person 
who  acted  as  the  plaintiff's  agent, 
undertook,  without  his  knowledge, 
to  pay  the  defendant  2000/.  if  the 
plaintiff  should  refuse  to  resign; 
and  the  destination  of  the  latter 
vessel  was  altered  with  the  assent 
of  the  Company;  and  the  plaintiff 
and  defendant's  nephew  sailed  on 
their  respective  voyages ;  and  the 


plaiatiff's  adventure  failing,  ha  be- 
came badkmpt  on  his  return  from 
his  v<^age,  and  the  nephew  died  in 
the  course  of  his  second  voyage, 
and  the  nlaintiff  having  re^piired 
the  defendant  to  re-appoint  him  to 
the  command  for  the  two  remain- 
ing voyages,  which  die  defendant 
refused,  the  plaintiff  sued  him  in 
MMMfMil,  for  abreach  of  the  agree- 
ment, and  the  Jury  found  a  ver- 
dict for  die  plaintiff:— *if«U,  that 
after  verdict  there  was  a  sufficient 
oonsideradon  for  the  defendant's 
agreement;  and  that  the  Judge  pro- 
perly directed  the  Jury  to  take  in- 
to their  oonsideradon  of  damages, 
the  promts  die  plaintiff  might  have 
expected  to  have  derived  from  the 
two  remaining  voyages^  although 
the  last  had  not  been  commenc^ 
at  the  time  of  the  acdon ;  and  diat 
after  verdict  the  Court  would  pre- 
sume that  the  captain  might  have 
a  rt^t  to  retain  die  command  for 
more  than  one  voyage.  Richard' 
son  V.  MeHish,  T.  5  G.  4. 

Page  4S5 
5,  Where  the  ultimate  terms  of  an 
agreement  for  the  delivery  of  coals 
were  contained  in  a  letter  written 
by  the  defendant  to  the  plainUff) 
in  which  the  former  requested  to 
have  a  letter  per  return  of  post, 
as  to  a  proposal  made  by  him  as  to 
the  dme  of  their  delivery : —  Held, 
that  it  merely  amounted  to  a  re- 
quest, and  formed  no  part  of  the 
contract.  Johnson  v.  Kingt  T.  5 
G.  4.  482 

ATTACHMENT. 

See  Sheriff. 


ATTORNEY. 

See  Evidence,  1. 
Practice,  1. 

1.  The  Court  refused  to  strike  an  at- 
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award: 


AWARD. 


toniey  off  the  roUy  on  an  affidavit 
wbich  gtated  that  a  person  who  had 
ktdy  been  hit  clerk,  and  who  lived 
at  a  town  eight  miles  distant  from 
the  residence  of  the  attorney,  and 
carried  on  business  at  an  oflBce, 
over  the  door  of  which  was  written 
the  attorney's  name,  bat  that  he 
only  attended  on  market-days,  and 
dien  transacted  all  his  business  at 
•  an  inn:— on  the  ground,  that  it 
should  have  been  shewn  that  such 
person  either  participated  in  the 
profits  or  carried  on  business  on  his 
own  account.    OarlnUty  m  r«,  JE. 

5  O.  4.  Page  157 

ATTORNMENT. 

See  Ba&on  &  Fshe,  1,  2. 
Replevin,  1. 

1.  Payment  of  rent  by  a  tenant  to  his 
landlord,  after  the  title  of  the  latter 
had  expired,  and  after  the  tenant 
had  received  notice  of  an  adverse 
claim,  does  not  amount  to  a  virtual 
attornment.  FenHerY.Duplock^E, 

6  Q.  4.  d8 

AUDITA  QUERELA. 
iS'eeBANULUFT,2. 

AUTHORITY. 

See  AssuBfPsiT,  2. 

AVOWRY. 

See  Baron  &  Feme,  1. 
Costs,  6. 
Replevin. 

AWARD. 

1  •  Where  a  declaration  stated,  that  the 
plaintiff  and  defendant  below,  by 
articles  of  agreement,  (reciting  that 
several  actions,  arising  out  of  the 
same  transactions,  had  been  brought 
and  defended  by  the  plaintiff  and 
def««dant  below,  G,  A.  and  D.  A* ; 


and  that  in  one  of  them,  the 
nees  of  one  /.  7*.,  a  bankrupt,  had 
recovered  against  the  plaintiff  be- 
low 25001.  and  that  disputes  exist- 
ed between  the  plaintiff  and  defend- 
ant below  respecting  the  value  of 
the  stock  and  goods  which  each  bad 
received  into  his  custody  from  a 
certain  farm,  and  their  keep  and 
feeding  by  the  plaintiff  below,  and 
also  concerning  the  proportion 
which  each  was  to  pay  of  |he  said 
sum  of  2500/.,  according  to  an 
agreement  made  and  entered  into 
between  them  before  the  trial,  and 
also  respecting  the  costs  of  bring- 
ing and  defending  the  several  ac- 
tions above  mentioned); — submit- 
ted themselves  to  the  award  of  /• 
r.,  J.  R.  and  T.  C,  respecdiig  the 
said  matters : — that  the  arbitrators 
having  heard  and  duly  weighed 
the  aU^ations,  &c.  and  examined 
vouchers,  &c.  awarded,  that  the  de- 
fendant below  should  pay  to  the 
plaintiff  below  444/.,  that  the  latter 
should  pay  five-eighths,  and  the 
defendant  below  three-eighths  of 
the  costs  of  the  several  suits  before 
mentioned;  that  all  sums  of  money 
already  expended  by  either  of  them, 
on  account  of  the  suits,  or  in  any 
way'connected  therewith,  should  be 
considered  as  in  part  payment  of 
his  proportion  or  share ;  and  that, 
upon  payment  of  the  444/.,  and  the 
costs  and  expences  of  the  suits,  and 
all  the  costs  attending  the  arbitra- 
tion and  award,  mutual  releases 
should  be  given  and  executed : — 
Heldf  on  general  demurrer  to  the 
declaration,  that  the  plaintiff  below 
was  entided  to  recover  the  444/. 
awarded  to  him ;  for  that,  as  to  the 
first  part  of  the  award,  nothing  ap- 
pearing on  tlie  face  of  the  declara- 
tion to  shew  that  the  arbitrators 
had  not  awarded  that  sum  after  hav- 
ing taken  into  consideration  all  the 
matters  referred,  including  the  va- 
lue of  the  stock  and  keep,  it 


BAIL. 


BANKRUPT. 
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sufficiently  certain;  and  that  al- 
though the  arhttrators  might  have 
exceeded  their  authority  as  to  costs, 
it  did  not  vitiate  or  invalidate  the 
whole  of  the  award.  Aiicheson  v. 
CoTgey  (m  erroT\  T.  5  0. 4,  S81 
2.  Where  matters  of  law  and  of  fact 
are  referred  to  an  arbitrator,  his 
award  is  final  and  conclusive;  and 
the  Court  will  not  open  it  or  set  it 
aside,  unless  the  principles  upon 
which  he  has  decided  be  apparent 
on  the  face  of  the  award.  Payne 
▼.  Massey,  M.  5  O.  4.     Page  666 

BAIL. 

See  Shsripf,  3 — 5* 

1 .  Where  judgment  having  been  en- 
tered up  against  a  defendant  in  this 
Court,  he  brought  a  writ  of  error 
in  the  Court  of  JTmif '«  Bench,  and 
the  judgment  of  this  Court  was 
affirmed  there,  and  he  afterwards 
brought  a  writ  of  error  to  the  House 
of  Lords,  and  pending  such  writ 
surrendered  himself  in  discharge  of 
his  bail  to  the  King's  Bench  Prison : 
— Held,  that  the  bail  was  entitled 
to  have  an  exonereiur  entered  on 
the  bail  piece,  as  the  recognizance 
of  bail  still  remained  in  thirCouit, 
where  the  action    was  originally 
commenced;  and  that  the  defend- 
^ant  having  been  rendered  to  the 
King's  Bench  Prison,  the  terms  of 
the  recognizance  could  not  be  com- 
plied with,  as  that  Court  would  not 
allow  him  to  be  delivered  up  or 
transferred  to  any  other  custody. 
Sherratt  v.  Floyer,  E.  5  G.  4.     65 
2.  Where  bail  in  error  were  regularly 
put  in,  and.  properly  described  in 
the  notice,  and  were  described  as 
the  bail  '*  already  put  in,"  in  the 
notice  of  justification : — Held  suffi- 
cient, although  it  was  objected,  that 
their  names  and  additions  should 
have  been  inserted  in  the  notice  of 
justification,  as  well  as  in  the  no- 


tice of  their  being  put  in.    Rich-' 
ardion  ▼•  MtUish^  M.  5  O.  4. 

Page  579 

BAIL  BOND. 

1.  Where  the  sheriff  took  a  bail-bond 
executed  by  one  surety  only,  and 
the  plaintiff  lost  a  trial  at  the  first 
sittings  in  the  Term  following  Aat 
in  which  the  writ  was  returnable : 
— on  an  attachment  regularly  issu- 
ed against  the  sheriff  for  not  bring- 
ing in  the  body,  the  Court  ordered 
the  bail-bond  as  well  as  the  attach- 
ment to  stand  as  a  security.  The 
King  V.  London  Sheriffs^  7*.  5  O. 
4.  422 

BAILMENT. 
See  Trover,  1. 

BANK  OF  ENGLAND. 
See  Action  on  the  Case,  8. 

BANKER. 

See  Assumpsit,  2. 

BANKRUPT. 

See  Award,  1. 
Lien,  1. 
Trover,  1.* 

1.  Depositions  taken  before  commis- 
sioners of  bankrupt,  stating  that  a 
trader  promised  to  meet  one  of  his 
creditors  at  the  office  of  his  solici- 
tors, in  order  to  give  him  security 
for  a  debt,  but  that  he  did  not  at- 
tend the  appointment,  but  altoge- 
ther absented  himself,  are  not  of 
themselves  sufficient  evidence  of 
the  commission  of  an  act  of  bank- 
ruptcy under  the  statute  49  Geo. 
d,  c.  121,  s.  10,  as  it  was  not  stat- 
ed that  he  absented  himself  with 
an  intent  to  delay  such  creditor. 
Toleman  v.  Jones,  E,  5  G,  4.    24 

2.  Where  a  defendant  was  taken  in  ex- 


/04 


BANKfiOPT- 
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cKnition  under  a  ca.  sa.  on  a  judg- 
ment obtained  by  the  plainfif&,  and 
a  commission  of  bankruptcy  was 
afterwards  issued  against  him  whilst 
he  remained  in  ^stody  at  their  suit, 
and  the  plaintiffs  being  compelled, 
in  order  to  prove  their  debt  under 
the  statute  49  Geo.  9,  c.  121,  to 
discharge  the  defendant  from  the 
executi<yn;  and  the  commission  hav- 
ing been  afterwards  superseded, 
the  plaintiffs  took  the  defendant  in 
execution  again  on  a  ca.  sa.^  found- 
ed on  the  original  judgment: — 
HM,  that  if  there  were  no  fraud 
in  suing  out  the  commission,  the 
defendant  would  have  been  entitled 
to  his  discharge  on  motion,  but  that 
if  the  commission  had  been  precon- 
certed or  fraudulently  superseded, 
he  would  not  be  so  entitled ;  and 
the  plaintiffs'  affidavits  imputing 
strong  circumstances  of  fraud  to  the 
defendant,  the  Court  refused  to  dis- 
charge him  out  of  custody,  but  left 
him  to  Jiis  remedy  by  audita  que- 
rela.  Baker  v.  Ridgtvay,  E,  5  G. 
4.  Page  114 

3.  Where  a  trader,  who  had  appoint- 
ed to  meet  /.  S.  respecting  some 
accounts,  in  which  the  former  was 
interested,  but  failed  to  do  so,  and 
on  the  same  morning  left  this  coun- 
try for  France^  leaving  a  letter  for 
J»S.^  in  which,  after  alluding  to  his 
sudden  departure,  he  stated  he 
should  be  back  in  ten  days,  and  in 
the  meantime  would  make  propo- 
sals to  the  creditors  of  the  son  of 
J.S.; — and  on  the  following  day, 
he  wrote  another  letter  to  /.  S.  from 
Calais^  stating  that  the  account 
current  between  them  could  be 
speedily  settled ; — and  a  month  af- 
terwards he  wrote  a  letter  from 
Paris  toJ.^  Co,  stating  that  he 
was  under  the  necessity  of  remain- 
ing in  France: — Held,  that  the 
departing  the  realm  and  absence 
abroad  being  a  continuous  act,  these 
letters  were  admissible  in  evidence, 


and  sufficient  to  establish  a:n  tti  of 
bahkruptcy,  by  shewing  the  intent 
with  which  such  trader  departed. 
Rawson  v.  Haighf  E.  5  G.  4, 

Page  217 
4.  Where  a  broker,  having  distrain- 
ed goods  for  rent,  was  afterwarda 
sworn  one  of  the  appraisers,  and, 
together  with  another  broker,  va- 
lued them  to  the  plaintiff,  who  be- 
came the  purchaser  according  to 
such  valuation: — Heldf  that  al- 
though the  sale  was  irregular,  un- 
der the  Stat.  2  JVilL  Sf'  Mary,  yet 
that  the  plaintiff  had  a  sufficient 
title  in  the  goods  to  enable  him  to 
maintain  trover; — the  stat,  11  Geo. 
2,  c.  19,   having  prevented  such 
sale  from  being  affected  by  any  irv 
regularity  of  the  broker : — and  it 
appearing  that  the  party  distrained 
on  had  committed  an  act  of  bank- 
ruptcy previously  to  the  distress, 
and  that  the  purchaser  had  allow-  - 
ed  his  wife  and  family  to  remain  in 
possession  after  the  sale  under  it : 
— Held,  that  such  goods  did  not 
vest  in  the  assignees  of  the  bank- 
rupt, under  the  statute  1^1  Jac.  1, 
c.  19,  s.  11,  as  they  did  not  come 
into  the  possession  of  the  latter, 
with^he  consent  of  the  true  owner, 
until  after  he  had  become  bankrupt; 
and  that  the  words  in  the  statute, 
"  at  such  time  as  he  shall  become 
bankrupt,"  have  reference  to  the 
act  of  bankruptcy,  and  not  to  the 
time  of  issuing  the  commission,  or 
when  a  party  shall  be  duly  dedar- 
ed  bankrupt.  Lyon  v.  fVeldon,  M. 
5  G.  4.  629 

BARON  AND  FEME. 

1.  A  husband  may  avow  in  his  own 
name  for  rent  due  in  right  of  his 
wife.  Where,  therefore,  there  were 
three  avowries,  Jfo'*^,  by  E.  W.  and 
/.  T.  for  rent  due  to  them  from  the 
plaintiff  as  tenant  to  them ;  Second- 
ly, by  E.  W.  and  /.  T.,  in  their  own 
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right,  fbr  rent  due  to  them  from  the 
plaintiff  as  tenant  of  the  {premises 
generally ;  and  lastly,  by  E,  JV, 
and  /.  T.  and  jinn  his  wife,  in  right 
of  the  said  Ann^  for  rent  due  to  E, 
W.  and  /.  7.  and  Awn  his  wife,  in 
right  of  the  said  Ann,  from  the 
plaintiff  as  tenant  to  E.  W,  and  /. 
T.  and  Ann  his  wife,  in  right  of  the 
said  Ann: — Held,  after  a  declara- 
tion of  ejectment,  wevreA  on  the 
plaintiff  on  the  demise  of  E.  W, 
/.  T.  and  Ann  his  wife,  to  be  sup- 
ported by  evidence  of  an  attorn- 
ment from  him  to  them ;  and,  Con- 
sequently, that  there  was  no  vari- 
ance. Oravenor  v.  Woodkouse,  E, 
5G.4.  Pagel4iS 

2.  In  an  action  of  covenant  for  non- 
payment of  rent,  on  an  indenture  by 
husband  and  wife,  and  under  seid 
of  the  wife,  (according  to  the  pro- 
visions of  the  statute  92  Hen.  8,  c. 
28,  s.  S),  the  declaration  stated,  that 
the  husband  and  his  wife,  since  de- 
ceased, demised  the  premises  to  the 
defendant  for  twenty-one  years,  and 
that  he  covenanted  to  pay  rent  to 
the  husband  and  wife,  and  heirs  of 
the  wife;  that  the  wife  died,  and 
that  after  her  decease,  rent  became 
due  to  the  husband.  Plea,  t))at  the 
husband  never  had  any  thing  in  the 
premises  but  in  right  of  his  wife, 
whose  estate  they  were,  and  that 
she  died  befbre  the  rent  became  due, 
without  issue,  and  that  her  heir  had 
threatened  to  eject  the  defendant 
unless  he  would  attorn  and  become 
tenant  to  him,  and  that  he  was  ac- 
cordingly obliged  to  do  so  :-^Held, 
on  general  demurrer,  that  it  was  not 
necessary  for  the  defendant  to  shew 
actual  eviction  by  the  heir,  and  that 
the  plea  was  a  discharge  to  the 
action; — on  the  grounds,  that  the 
lease  was  not  voidable  by  the  heir, 
but  was  a  good  and  subsisting  lease, 
and  that  he  was  only  entitled  to  the 
rent,  and  eould  not  have  entered  to 
evict  or  eject  the  defendant  without 


being  considered  a  trespasser.  Hill 
V.  SMMders,  E.  5  Q.  4.  Page  238 

BILLS  OP  EXCHANGE. 

See  Evidence,  5. 

Limitations,  Statute  of,  1 . 
Pbisoner,  2. 

1  •  A  partial  faihire  of  consideratiott  for 
a  promissorv  note,  constitntea  no 
ground  of  defence  if  the  qwatfum 
to  be  deducted  on  that  account  is 
matter  not  of  definite  computation, 
but  of  unliquidated  damages;  as, 
where  a  note  was  given  for  theplain- 
tiff's  disclosing  to  the  defoidant  an 
improvement  in  certain  machinery, 
which  turned  oiit  to  be  kss  bene- 
ficial than  was  anticipated  by  the 
parties.     Day  v.  Niz,  E,  5  6.  4. 

159 

2.  A  bill  of  exchange,  drawn  on  a  con- 
tingency, is  absolutely  void.  Pal' 
met  V.  Prait,  T.  5  G.  4.  85S 

BILL  OF  LADING. 
See  Trover,  2. 

BILL  OF  SALE. 
See  Ship,  1. 

BOND. 

See  Replevin  Bond. 

1.  Where  the  defendant,  as  keeper 
of  a  county  gaol,  covenanted  by 
indenture  with  the  sheriff,  (among 
other  things),  "  that  he  would 
personally  attend  the  assizes  and 
general  quarter  sessions  of  the 
county,  and  convey  prisoners, 
when  ordered  to  be  removed  by 
habeas  corpus,  safely  and  with- 
out escape,  from  the  gaol  to  such 
place  as  the  writ  should  direct;" — 
and  the  defendant  and  two  sureties 
gave  the  sheriff  a  bond  for  the  due 
performance  of  such  covenants; 
and  the  former  being  in  attendance 
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BOND. 


CERTIFICATE. 


at  the  quarter  sessions,  the  sheriff, 
on  receiving  a  writ  of  habeas  cot" 
pus  for  the  removal  of  a  prisoner, 
directed  a  warrant  for  that  purpose 
to  the  defendant  and  /.  S.^  "  by  him 
(the  sheriff)  for  that  time  only 
thereto  specially  appointed;"  and 
J,  S,f  who  was  the  defendant's 
turnkey,  proceeded  with  the  pri- 
soner towards  the  pUce  of  destina- 
tion, but  allowed  him  to  escape: — 
Held,  that  the  sheriff  having  spe- 
ciaUy  directed  the  warrant  to  /•  S,^ 
and  appointed  him  for  that  par- 
ticular purpose,  that  neither  the 
defendant  nor  his  sureties  were  li- 
able in  an  action  brought  by  the 
sheriff  on  the  bond  for  a  breach  of 
the  covenants  contained  in  the  in- 
denture by  the  defendant  as  gao- 
ler. Ryland  v.  Lavender,  E.  5  G, 
4.  Page  71 

2.  A  bond,  afler  reciting  that  /.  S, 
had  been  appointed  by  the  church- 
wardens and  overseers  of  a  parish, 
pursuant  to  an  order  of  vestry,  to 
the  office  of  collector  of  church  and 
poor  rates  for  such  parish,  was 
conditioned  for  his  producing  to 
them  and  iJteir  successors ,  a  just 
and  true  account  of  all  such  sums 
as  should  be  thereafter  received  by 
him,  or  that  should  come  to  his 
hands  as  such  collector,  and  should 
pay  to  them  or  to  their  successors, 
churchwardens  and  overseers,  or 
either  of  them,  all  such  sums  as  he 
should  receive,  or  that  should  come 
to  his  hands  in  execution  of  his  of- 
fice:— Held,   that   the  offices    of 
churchwardens  and  overseers  being 
annual  offices,  the  office  of  col- 
lector, who  was  in  the  nature  of 
their  deputy,  must  be  confined  to 
the  same  period;  and,  consequent- 
ly, that  his  sureties  on  the  .bond 
were  not  liable  for  monies  received 
by  the  collector  on  account  of  any 
year  subsequent  to  that  in  which 
the  obligees  'held  their  respective 


offices  of  churchwardens  and  over- 
seers. Leadley  v.  Evans,  E.  5  G. 
4.  Page  102 

3.  The  plaintifis,    being    treasurers 
and  share-holders    of   the  SUme 
Pipe  Company,  who  were  indebt- 
ed to  them  in  a  large  sum,  and  a^ 
so  treasurers  and  shareholders  of  a 
Spring  Water  Company,  on  which 
only  30/.  per  share  had  been  panl, 
sold  to  the  latter  Company  pipes  of 
the  former  toa  considerable  amount; 
and  to  e£fect  the  payment,  enter- 
ed   up  in  their    books   as    paid, 
the  remaining  70/.   per  cent,  on 
the  shares  of  the  latter,  and  after- 
wards transferred    to  their    own 
account  a  sufficient  sura  to  dis- 
charge their  own  debt  with  the 
former  Company,  and  afterwards 
sold  certain  shares  in  the  latter 
Company,  and  took  a  bond,  in 
which  the  defendant  was  a  surety, 
for  securing  the  payment  of  the 
amount,  reciting  that  30/.  per  cemL 
had  been  already  paid,  and  that 
the  plaintifis  had  agreed  to  pay  op 
and  complete  the  remaining  instal- 
ments ^r<^n;t/A;  the  condition  be- 
ing for  payment  of  the  amount  of 
the  shares,  together  with  the  in- 
terest thereon  from  the  time  of  the 
advance  or  payment  thereof  by  the 
plaintiffs: — Held,  that  it  was  pro- 
perly lefl  to  the  Jury  to  say,  whe- 
ther the  remaining  instalments  had 
been  in  any  way  paid  or  satisfied; 
the  bond  itself  shewing  that  the 
plaintifis  were  under  an  eog^e- 
ment  to  pay  such  instalments  forai- 
with.    Everett  v.  Eyre^  T.  5  G.  4. 
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BROKER. 

See  BAKKaupt,  4. 

CAPTURE. 
See  Iksuhakce,  2. 

CERTIFICATE. 
See  Costs,  5. 


COMMISSIONERS. 


CONVICTION. 
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CERTIORARI. 

See  Agreement,  2» 

CHARITABLE  USES. 

See  Will,  1. 

CHARTER-PARTY. 

See  AOBEEMSKT,  S. 

I 

CHURCHWARDENS. 

See  BoKB,  2. 

1 .  A  parishioner,  by  attending  a  ves- 
try meeting,  and  signing  an  order 
for  the  repairs  of  the  church,  does 
not  thereby  become  individually 
or  personaUy  responsible.  Where 
therefore  the  defendant,  with  seve- 
ral other  parishioners,  attended  at 
such  meeting  and  signed  such  or- 
der ;  and  the  churchwardens  hav- 
ing neglected  to  make  a  prospec- 
tive rate  for  raising  money  to  com- 
plete the  repairs  before  they  went 
out  of  office : — Held^  that  the  de- 
fendant was  not  liable  to  contribute 
to  the  rep^rs,  although  one  of  the 
churchwardens  employed  to  make 
them  had  paid  the  artificers,  and 
the  defendant  directed  the  mode 
in  which  certain  parts  of  the  re- 
pairs should  be  effected.  Lanckesm 
ier  V.  Frewer,  M.  5  Q,  4. 

Page  688 

CODICIL. 
See  Will,  1. 

cognizance: 

See  Replbvxni  1. 


COMMISSIONERS. 
See  AcTioiY  on  the  Case. 

COHVICTIOM,  1. 
•  C0STS»  %. 

yoh^  iz.  V  V  V 


CONDITION. 

See  Bond. 
Covenant. 

CONSCIENCE,  COURT  OF. 
See  Costs,  4. 

False  Judoubkt. 

CONSIDERATION. 

See  Annuity,  1. 

Bills  OF  Exchange,  1. 

CONSIGNMENT. 

See  Insurance,  1 . 

'    CONTRACT. 
See  Agbxembnt. 
Assumpsit,  1,4. 

CONVICTION. 

1.  Where  a  conviction  by  the  com"" 
missioners  of  hackney  coaches,  al- 
leged, that  the  defendant,  a  coach- 
master,  not  being  licensed  by  themi 
did  drive  and  let  to  hire,  a  certain 
coach,  and  divers,  to  wit,  two  coach 
horses,  from,  &c.  to,  &:c.,  being 
within  the  bills  of  mortality,  and 
within  and  upon  the  paved  streets 
of  London  and  Westminster,  con- 
trary to  the  form  of  the  statutes  in 
such  case  made  and  provided ;  and 
in  the  information  on  which  the 
conviction  was  founded,  it  was 
stated,  that  the  defendant  did  drive 
to  hire,  a  certain  coach  and  two 
coach  horses,  within  or  upon  such 
paved  streets ;  and  that  the  driver 
conveyed  a  person  in  the  said  coach 
for  hire,  within  the  limits  aforesaid: 
— Held,  that  such  conviction  could 
not  be  supported  under  any  of  the 
statutes  by  which  hackney  coaches 
are  licensed  or  regulated,  a^  it  was 
not  aUesed  to  be  a  hackney  coach, 
within  the  provisions  of  the  statute 
9  Ann.  c.  28 ;  nor  was  it  a  driving 
for  hire  with  a  coach,  within  the 
statute  1  Oeo,  1,  c.  57.  Where, 
therefore,  'the  owner  of  a  stage 
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coach,  licensed  to  carry  passen- 
gers between  London  and  Ham- 
mersmUh,  was  convicted  on  the 
above  information,  for  taking  up  a 
passenger  in  St  Pouts  Church 
Yardf  and  setting  him  down  at 
Hyde  Park  Comer;  such  convic- 
tion was  held  bad.  Claud  v.  Tur^ 
fery,  M.  6  0. 4.  Page  596 

CONVEYANCE. 
See  CoFYHoi.j>* 

CoVENAKT,  d. 
PoWSB,  1. 

COPYHOLD. 

1.  A  custom  of  barring  estates  tail 
in  copyholds  by  surrender,  may 
subsist  concurrently  with  a  custom 
to  bar  such  estates  by  a  recovery 
in  the  Lord's  Court :  where,  there- 
fore, it  was  left  to  the  jury  to  say, 
whether  the  custom  was  to  bar  by 
recovery  or  surrender,  without  stat* 
ing  to  them  that  such  customs 
might  be  concurrent  and  consist- 
ent with  one  another,  the  Court 
granted  a  new  trial.  Doe  d.  JFaU- 
head  v.Ossingbrooke,  E.  5  G,  4.  68 

2.  Where  a  copyhold  estate,  in  the 
possession  of  one  tenant,  paid  but 
one  heriot,  but  several,  if  divided; 
if  it  afVerwards  becomes  re-united 
in  the  person  of  a  single  .tenant, 
one  heriot  only  is  payable.  Gar- 
land V.  Jekyll,  T.  5  G.  4.         60« 


COSTS. 

See  Award,  1. 

1.  Where  in  an  action  on  the  case  to 
recover  damages  for  the  diturb- 
ance  of  a  water-course,  there  had 
been  a  view  by  a  special  Jury, 
and  the  Prothonotary,  on  taxation, 
allowed  the  plaintiff  the  expenses 
of  preparing  certain  plans: — 
Heldt  that  he  was  right  in  so  do- 
ing, as  they  were  necessary  for  the 


information  of  die  Judge  and  Jury. 
Holmes  v.  Holmes^  E.  5  G.  4. 

PagelSS 

2.  By  the  Birmingham  paving  and 
lighting  act,  52  Geo,  S,  c.  IIS,  s. 
9$,  it  is  enacted,  that  "  in  all  caaes 
where  a  verdict  shall  be  found  for 
any  defendant  or  defendants,  in 
any  action  brought  for  any  diing 
done  in  pursvanoe  of  diat  act,  such 
defendant  or  defendants  shidl  re- 
cover treble  costs."  In  an  action 
on  the  case  against  six  several  de- 
fendants for  having  left  a  drain 
open,  whereby  the  plaintiff  sus- 
tained an  injury,  and  the  Court  or- 
dered a  verdict  to  be  entered  for 
three  of  such  defendants,  who  acted 
as  clerks  to  th^  commissioners  ap- 
pointed by  the  act: — Held,  thai 
they  were  entitled  to  treble  costs, 
although  the  Jury  found  a  verdict 
against  them  at  the  trial,  and  al- 
thoHgh  the  Court  directed  the  ver- 
dict against  the  other  defendants 
to  stand.  Hall  v.  Smith,  T.  5  G. 
4.  477 

3.  Where  two  questions  were  aub- 
roitt^  for  the  opinion  of  the  Court 
on  a  special  case,  and  after  argu- 
ment, one  of  them  waa  withdrawn 
by  consent: — Held,  that  the  plain- 
ti£P  having  come  prepared  to  ar- 
gue it,  was  entitled  to  the  costs  of 
the  speciid  case^  although  the  de- 
fendant succeeded  on  the  point 
which  was  amied.  GarUaid  v. 
Jekyll,  M.  5G.4,  620 

4.  Where  the  plaintiff  sued  die  de- 
fendant for  22/.  for  work  and  la- 
bour, and  he  ^eaded  a  set-off 
amounting  to  16/.  hut  refused  to 
furnish  the  plaintiff  with  an  account 
until  after  the  commencement  of 
the  action,  and  the  plaintiff  recxi- 
vereda  verdict  for  less  than  10/. : — 
Held,  that  the  defendant  was  not 
entided  to  enter  a  suggestion  on 
the  roll,  to  deprive  the  plaintiff  of 
his  costs  under  the  Bath  Court  of 
Requests  Act,  45  Geo.  5,  c  67,  a. 
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47.     CoUk  y.  Langmmh  M.  S  O. 
4.  Page  625 

5.  Where,  io  treBpass  for  an  assault, 
the  declaration  contained  two 
counts,  the  one  for  assaulting  the 
plaintiff  and  tearing  his  dolhes,  and 
the  other  for  a  false  imprisonment, 
and  the  jury  found  a  general  ver- 
diet  for  the  plaintiff,  damages,  one 
shilling;  and  the  Judge  certified 
under  the  statute  43  Eliz.  c.  6 : — 
Heldf  that  the  plaintiff  was  thereby 
deprived  of  his  costs.  Briggs  v. 
Bofvgin,  M.  6  G.  4.  628 

6.  Where  defendants  in  replevin 
pleaded  several  avowries  and  cog- 
nisance for  the  purpose  of  trying  a 
question  of  title,  and  one  of  such 
avowries  stated  that  the  plaintiff 
hdd  as  tenant  to  them  under  ade- 
mise,  at  a  certain  rent  which  was 
due  and  in  arrear: — Held,  after 
verdict  and  judgment  entered  up 
for  the  defendants  on  sucli  avowry, 
that  they  were  entitled  to  double 
costs  under  the  statute  11  Geo.  2, 
c.  19,  s.  22; — ^and  that,  on  the 
taxation  of  such  costs,  the  Pro&o- 
notary  might  allow  expenses  in- 
curred for  successful  searches  made 
in  parish  registers  and  public  of- 
fices, for  the  purpose  of  proving 
and  establishing  a  pedigree  in  or- 
der to  support  such  title.  Johnson 
V.  Lawson^  M.  5  G.  4.  642 

7.  The  Prothonotary  may  allow  the 
tenant  in .  a  writ  of  entry  the  costs 
of  setting  aside  interlocutory  pro- 
ceedings ;  and  a  judgment  irregu- 
larly obtained  by  tl^  demandant. 
Dennum,  demandant;  Bull,  ten- 
ant, M.  5  G,  4.  745 

COVENANT. 

1 .  Where  in  an  agreement  to  demise 
a  certain  piece  of  land  for  a  term 
of  years  at  a  certain  annual  rent,  in 
which  there  was  no  clause  of  re- 
entry, diere  was  the  following  sti- 
pulation, visf.  "audit  is  ako further 
agreed  and  cfeiurly  imderstood,  that 

fff2 


in  case  the  lessor,  or  his  heiis,  ex- 
ecutors, or  assigns,  should  want 
any  part  of  the  said  land  to  build, 
or  oUierwise,  or  cause  to  be  built, 
then  the  lessee,  or  \u$  heirs,  execu- 
tors, or  assigns,  should  give  up  that 
part  of  the  land,  as  should  be  re* 
quested  by  the  lessor,  by  his  mak- 
ing an  abatement  in  proportion  to 
the  rent  charged,  and  also  to  pay  for 
so  much  of  a  fence  at  a  fair  vena- 
tion, as  he  should  have  occasion 
from  time  to  time  to  takeaway,  by 
his  giving  or  leaving  six  months' 
notice  of  what  he  intended  to  do: 
— Heldt  that  this  only  operated  as 
a  covenant,  and  not  in  the  nature 
of  a  condition  in  defeasance  of  the 
estate,  so  as  to  entitle  the  lessor  to 
maintain  an  action  of  ejectment. 
Doe  d.  fVihon  v.  PhilUps,  E.  5  O. 
4.  Page  46 

2.  Where  the  defendant,  as  keeper  of 
a  county  gaol,  covenanted  by  in- 
denture with  the  sheriff  (among 
other  things),  "  that  he  should  per* 
sonally  attend  the  assizes  and  gene- 
ral quarter  sessions  of  the  county, 
and  convey  prisoners,  when  order- 
ed to  be  removed  by  fiabeas  cor* 
pui,  safely  and  without  escape, 
from  the  gaol,  to  such  place  as  the 
writ  should  direct,"  and  the  de- 
fendant and  two  sureties  gave  the 
sheriff  a  bond  for  the  due  per- 
formance of  such  covenants;. and 
the  former  being  in  attendance  at 
the  Quarter  Sessions,  the  sheriff,  on 
receiving  a  writ  of  habeas  corpus 
for  the  removal  of  a  prisoner,  di- 
rected a  warrant  for  that  purpose 
to  the  defendant,  and  /.  «>.,  "  by 
him,  (the  Sheriff^  for  that  time 
only  thereto  specially  impointed;" 
and  J.  S.9  who  was  the  defendant's 
turnkey,  proceeded  with  die  prison- 
er towards  the  place  of  destination, 
but  allowed  him  to  escape: — HeU 
that  the  Sheriff  having  specially  di- 
rected the  warrant  to  J,S,,  and  ap- 
pointed him  for  that  particular  pur- 
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posey  neither  the  defendant  nor 
his  sureties  were  liable  in  an  action 
brought  by  the  sheriff  on  the  bond 
for  a  breach  of  the  covenants  con- 
tained in  the  indenture  by  the  de- 
fendant as  gaoler.  Ryland  v.  La- 
vender, E.  5  0. 4.  Page  71 

5.  Ifapersoncovenanttoconyeyunds 
to  a  purchaser,  his  heir  need  not 
ayer  notice  of  his  title  in  a  de- 
claration founded  on  a  breach  of 
covenant  by  the  covenantor;  and 
even  if  it  be  necessary,  an  aver- 
ment of  a  request  is  sufficient  to 
imply  sneh  notice.  Where,  ihere- 
fim,  in  an  action  by  the  heir  of  a 
purdiaser,  to  whom  an  estate  had 
been  conveyed  in  fee  by  a  tenant 
for  life  under  a  covenant  that  his 
first  son  who  should  attain  the  age 
of  twenty-one,  should,  at  the  re- 
quest of  the  purchaser  or  his  heirs, 
by  such  common  recovery,  fine, 
and  other  assurances  as  counsel 
should  advise,  efibctnaUy  convey 
the  premises  to  the  purchaser;  and 
he  having  died,  and  his  heir  having 
requested  the  tenant  for  life  to  | 
cause  his  eldest  son,  then  of  age,  to 
suffer  a  recovery,  and  the  tenant 
for  life  having  refused  to  do  so: 
— Held,  in  a  declaration  on  this 
covenant  by  the  heir  of  the  pur- 
chaser against  the  tenant  fer  life, 
that  it  was  not  necessary  to  aver 
that  the  latter  had  notice  of  the 
heir's  having  become  entitled  to  the 
property : — Held,  also,  that  it  was 
unnecessary  to  allege  a  request  by 
the  heir  to  the  son  of  the  tenant  for 
life,  to  suffer  the  recovery,  as  the 
covenant  was  entered  into  by  his 
fiither ; — ^neither  was  it  necessary  to 
aver  that  counsel  had  advised  a  re- 
covery to  be  suffered; — ^nor  that 
the  heir  of  the  purchaser  had  of- 
fered to  make  a  tenant  to  thej^r^e- 
cipe,  BUcke  v.  Dymoke,  E.  5  G. 
4.  203 

4.  In  an  action  of  covenant  for  non- 
pajrment  of  rent  on  an  indenture 


by  husband  and  wife,  under  seal 
of  the  wife,  (according  to  the  pro- 
visions of  the  statute  23  Hen,  8,  c 
23,  s.  3),  the  declaration  stated, 
Uiat  the  husband  and  his  wife,  since 
deceased,  demised  the  premises  to 
the  defendant  for  twenty-one  years, 
and  that  he  covenanted  to  pay 
rent  to  the  husband  and  wife^  and 
heirs  of  the  wife;  that  the  wife 
died;  and  that  afl^  her  decease 
rent  became  due  to  the  husband. 
Plea,  that  the  husband  never  had 
any  thins  in  the  preoiiaes*  bol  in 
right  of  his  wife,  whose  estate' they 
were;  and  that  she  died-befiire  the 
rent  became  due,  without  issue; 
and  that  her  heir  had  threatened 
to  eject  the  defendant,  unless  he 
womd  attorn  and  become  tenant  to 
him ;  and  that  he  was  accordingly 
obliged  to  do  so: — Held,  on  gene- 
ra demurrer,  that  it  was  not  ne- 
cessary for  the  defendant  to  shew 
actual  eviction  by  the  heir,  and 
that  the  plea  was  a  discharge  to  the 
action,  on  the  grounds  that  the 
lease  was  not  voidable  by  the  heir, 
but  was  a  good  subai^iBp  leasee 
and  that  he  was  only  entitied  to 
the  rent,  and  could  not  have  en- 
tered to  evict  or  eject  die  defimd- 
ant  without  being  oonsidend  a 
trespasser.  Hili  v.  Smmdere^  E. 
6  G.  4.  Fmge  tSS 

COURT  OF  CONSCIENCE. 

See  Costs,  4. 

Falsb  Judomsht,  1. 

COURT  OF  REQUESTS. 

See  Costs,  4. 

CUSTOM. 
«S'eeCoPTBoij>,l. 

DAMAGES. 

See  AoBSBMBHT,  3. 

DECLARATIONS. 

See  Bankbuft,  3. 
EvmiMCB,  3|  5. 
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DEED. 

See  Devise,  I. 
Fine. 
Oyer. 
Power,  I. 
Recovery. 
Will,  1 . 

DEMISE. 
See  Costs,  6. 

RXPLWIK,  1-— 4. 

DEPARTING  THE  REALM. 
See  Bankrupt,  3. 

DEMURRER. 

See  Assumpsit,  5. 

depositions: 

See  Bankrupt,  1. 

DEVISE. 

See  Power,  1. 
Will,  1. 

!•  Devise  to  W.  H.^  second  son  of 
testator's  nephew,  T.  H^t  when  he 
shonld  attain  his  ageof  twenQr-one, 
of  certain  hereditaments  for  his 
li£»,  and  after  his  decease  to  the 
first  son  of  the.  body  of  W.H,^ 
lawfUly  begotten,  and  to  the  heirs 
Bpale  of  the  body  i»f  sudi  first  M>n 
lawfully  issuing ;  and  in  default  of 
such  issue,  to  the  use  of  the  se- 
cond, third,  and  other  sons  of  W. 
H.  in  snocession,  with  VUks  re- 
mainders to  the  daughter  or  daugh- 
ters of  W.  H.  Then  followed  a 
similar  deiitfe^  to  «/.  H.^  eldest  son 
of  testator's  nephew,  T,  /f.,  and 
brother  of  W,  H.;  with  like  re- 
mainders to  the  use  of /. /T.  Then 
followed  like  devises  to  T.  H. 
and  R.  H.^  the  third  and  fourth 
sons  of  testator's  nephew  T^  H.^ 
other  brothers  of  W.  H,,  with  like 
remainders  to  thenr  respective  b- 


sues:  **  And  in  case  either  or  any 
of  the  sons  of  testator's  nephew  T. 
H.  should  haf^n  to  die  before  he  or 
they  should  attain  the  age  of  twen- 
ty-one years,  or  withoutleavingany 
diild  of  children  of  bis  or  their  bcH 
dies  lawfully  begotten,  then  that 
the  several  estates  devised  to  him 
or  them  should  go  to  the  surviv- 
ing son  or  sons  of  testator's  ne- 
phew 7.  H*f  share  and  share  alike, 
when  and  sosoonasheor  they  should 
attain  his  or  their  req[»ective  ages  of 
twenty-one  years,  for  his  or  their 
life  or  lives,  and  firom  and  after 
their  several  deceases  to  such  uses 
and  limitations  as  before  limited 
in  the  will;'*  and  W*  H.  having  at- 
tained the  Mre  of  twenty-one,  and 
being  unmarried,  and  havins  no  is- 
sue, made  a  feoffment  of  the  pro- 
perty devised  to  him,  and  levied  a 
fine  sur  conusance  de  droit  come 
ceOf  with  proclamations  to  his  own 
use  in.fee^  to  the  intent  to  destroy 
the  contingent  uses  and  estates  li- 
mited to  his  sons  and  daughters : — 
Heldf  that  under  the  will,  deed  of 
feofibent,  and  the  fine  levied  in 
pursuance  thereof,  W.  H.  acquir- 
ed an  absolute  estate  of  inherit- 
ance in  foe-simple,  in  the  heredita- 
ments devised  to  him,  discharged 
from  the  remainders  limited  and 
created  by  the  will  of  the  testator. 
Haeher  y.  SvMoih  E.  5  G.  4. 

Page% 
ft*  Devise  of  freehold  estates  to  a 
trustee  in  trust  to  permit  and  suf- 
fer the  devisor's  six  children,  our. 
if.,  B.,  C,  2>.,  E.,  and  F.  {B.  be- 
ing a  daughter,  and  the  other  five 
sons),  to  receive  and  take  one- 
sixth  part  each  of  the  rents,  is- 
sues and  profits  of  the  estates  dur- 
ing their  life  and  lives;  and  after 
their  respective  deceases,  in  fur- 
ther trust,  to  permit  the  child  or 
children  of  such  of  his  sons  or 
daughter  so  dying,  to  receive  (he 
lenta,  issues,  and  profits  of  such 
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share  of  the  child  so  dying,  in 
equal  shares  and  proportions ;  and 
so  in  like  manner  from  children  to 
children: — And  the  devisor  also 
willed,  that  in  case  either  of  his 
children  should  die  without  leaving 
issue,  the  rents,  issues,  and  profits 
belonging  to  the  child  so  dying, 
should  go  to  and  be  received  by 
the  survivor  or  survivors.  A*^  C, 
D.,  and  £.,  four  of  the  testator's 
sons,  died  without  issue,  and  B., 
the  daughter,  also  died,  leaving 
one  son  and  diree  daughters:— 
Held^  that  the  devteor's  children 
took  estates  tail;  and  that  upon  the 
deatih  of  A.^  C,  Z).,  and  E.,  their 
shares  accrued  to  F.,  as  survivor; 
and  that  B.'s  son  was  only  entitled 
to  one-sixth  part  of  the  rents  and 
profits  of  the  estates.  fFolien  v. 
Andrews^  E,  5  G.  4.  PageftiS 
S,  A,  beinff  seised  in  fee  of  a  mes- 
suage and  lands,  and  all  tithes  is- 
suinff  and  arising  therefrom,  de- 
vised '^  all  his  freehold  messuage 
and  tenement,  and  all  the  profits 
axinng  therefrom,  to  his  wife  for 
life,  with  remainder  over  in  fbe.  A 
local  inclosure  act  was  afterwards 
passed,  by  which  the  commission- 
ers were  authorized  to  set  out  al- 
lotments in  respect  of  tithes  to  the 
various  proprietors: — Held,  that 
the  6th  section  of  the  general  in- 
closure act,  limiting  the  time  for 
making  claims  before  the  commis- 
sioners, could  not  be  taken  to  apply 
only  to  allotments  in  respect  of  land, 
but  extended  to  tithes  also ;  and  that 
the  lessor  of  the  plaintiff,  who  had 
neglected  to  make  a  claim  for 
tithes  within  the  time  required  by 
that  section,  could  not  prevail  in 
ejectment  against  a  party  in  pos- 
session of  an  allotment,  actually  set 
out  in  respect  of  the  tithes,  al- 
though the  party  under  whom  he 
claimed  title,  had  also  omitted  to^ 
make  a  daim  according  to  the  sta- 
tute.— QiMPre,  whether  the  titbes 


passed  under  Uie  word  proJSU, 
in  the  devise?  Z>of  d.  WaUon  v. 
Jefferson.     E.  5  Q.  4.  260 

4.  Devise  of  the  residue  of  the  testa- 
tor's real  and  personal  estate  and 
effects  to  trustees,  to  pay  the  rents, 
produce,  and  profits,  to  testator^s 
wife  for  life,  and  after  her  decease, 
to  his  daughter  for  life,  and  after 
the  decease  of  his  wife  and  daugh- 
ter, he  devised  the  said  residuary 
tr^st  estates  to  all  and  every  the  is- 
sue, child,  or  children  of  his  daugh- 
ter as  should  be  living  at  the  tine 
of  the  decease  of  the  survivor  of 
his  wife  and  daughter,  equaUy 
amongst  them,  if  more  than  one,  to 
he  divided,  share  and  share  alike, 
when  and  at  they  should  respec- 
tively attain  the  age  of  twenty-four 
years,  and  to  their  respective  heirs, 
executors,  &c.,  for  ever,  to  take 
as  tenants  in  common,  and  not  as 
joint  tenants: — Held,  that  the 
daughter's  children,  seven  in  num- 
ber, took  equitable  estates  in  fee, 
as  tenants  in  common,  in  the  real  es- 
tates of  the  testator,  by  virtue  of  the 
residuary  danse; — ^but  that  they 
would  have  taken  legal  estates  in 
fee  as  tenants  in  common,  by  vir- 
tue of  such  residuary  clause,  if  it 
had  been  made  without  the  intro- 
duction of  trustees.  Parmer  v. 
Prancis,  T.  5  G.  4.  SIO 

DISCONTINUANCB. 
See  AoaxBMXNT,  2. 

.    DISTRESS. 
See  Rbplxvin. 

REPLBYIir  BcwB. 

1.  Whei'e  a  broker,  having  distrained 
goods  for  ren^  was  afterwards 
sworn  one  of  the  appraisers,  and, 
together  with  another  broker,  va- 
lued them  to  the  plaintiff^  who  be* 
came  the  purchaser  according  to 
such  valuation: — Hetdt  that  al- 
though the  sale  was  hrregular  under 


ERROR. 

the  Stat  2  Will.  ^  Matf^^  yet  that 
the  plaintiff  had  a  sufficient  title  in 
the  goods  to  enable  him  to  main- 
tain trover;  the  statute  11  Geo*  2, 
c.  19,  having  prevented  such  sale 
firom  being  ifi*ected  by  any  irregu- 
larity of  £e  broker.  Lffon  v.  Wei- 
dm,  M.  5  G.  4.  Page  629 

%•  A  rent-charge  is  within  the  terms 
of  the  2dd  section  of  the  statute 
11  Geo.  2,  e.  19,  and  may  be  dis- 
trained for.  Short  Y.  Hubbard,  M. 
SG.4t.  667 

EAST  INDIA  COMPANY. 

See  AOREEMEKT,  3. 

EJECTMENT. 

iSl^e  AOHEBICBHT,  1. 

Babon  &  Fsifs,  1 . 
Inclosuke. 

ENCLOSURE. 
See  iKCLOiUEE. 

ENROLMENT. 
SeeVfiLLf  1. 

ENTRY,  WRIT  OF. 

See  C08T8,  7. 
Oyer,  1. 

ERROR. 
See  Baii,  1,  2. 

1.  Where  one  of  several  defendants 
sued  jointly,  appeared  separately, 
and  by  a  different  attorney,  and, 
after  judgment  for  the  plaintiff  on 
demurrer,  sued  out  a  wnt  of  error : 
— Held,  that  the  pkmtiff  could  not 
issue  execution,  although  there  was 
an  acluiowledgment  by  one  of  the 
other  defendants,  that  the  writ 
of  error  was  sued  out  for  delay. 
Aarons  v.  Williams,  T.  5  G.  4t.  563 

2,  Where  a  plaintiff  brought  a  writ  of 
error  on  a  judgment  of  nonsuit,  the 


EVIDENCE. 


«0» 


Court  refused  to  stay  execution 
sued  out  by  the  defendant*  after 
service  of  the  allowance  of  such 
writ,  unless  the  plaintiff  or  his  coun- 
sel pointed  out  some  real  or  speci- 
fic error.  An  affidavit  by  the  plain- 
tiff's attorney,  stating  that  he  was 
advised  that  there  was  real  error, 
is  not  sufficient.  Evom  v.  Sweet, 
AT.  5  G.  4.  Page  609 

ESCAPE. 
See  SHsaiFV. 

ESTATE  IN  FEE. 
See  Devise,  1,  3. 

ESTATE  TAIL. 
See  Devise,  2. 

EVICTION. 
See  Babon  &  Feme,  2. 

EVIDENCE. 

^'ee  Bankrupt,  1,  3. 
Babon  &  Feme,  1. 
Sberifp,  3,  4. 
Trespass,  2. 
Trover,  1. 
WriMEss. 

1.  Where  the  town  agents  of  the  de- 
fendant's attorney  gave  an  admis- 
sion to  the  plaintiff's  attorney,  Uiat 
the  printed  copy  of  a  private  act  of 
Parliament  should  be  receivable  in 
evidence,  without  formal  proof: — 
Held,  that  it  was  not  necessary  to 
prove  the  handwriting  of  such 
agents,  the  admission  having  been 
made  bond^fide,  and  under  the  sanc- 
tion of  the  defendant's  attorney. 
Truslove  v.  Burton,  E.  5  G.  4.   64 

2.  Where,  in  an  action  of  replevin  for 
taking  the  plaintiff's  cattle,  the  de- 
fendant avowed  the  takingv  aUeg- 
ing  that  the  cattle  were  damage 
feasant  on  his  soil  and  freehold;-* 
and  the  plaintiff  claimed  under/.  S,, 
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who  had  a  manor  in  the  parish  of 
'A<.^  and  the  defendant  had  a  manor 
in  the  adjoining  parish  of  jB*,  and 
/.  S.  had  immeroorially  exercised 
acts  of  ownership  over  the  locm  in 
jfuo,  and  the  defeodaat  had  also  ex- 
ercised such  acts,  hut  not  to  so  great 
an  extent  aft  /.  S,^  and  an  act  of 
Parliament  was  passed  for  the  en- 
closure of  wasteland  in^f .,  in  which 
/•  S.  was  stated  to  he  the  owner  of 
a  manor  in  A. ;  hut  no  mention  was 
made  in  the  act  of  the  parish  of  B,^ 
nor  of  any  claim  of  /.  S,  in  respect 
of  property  there;  and  by  an  adju- 
dication of  the  quarter  sessions  uQ"- 
der  the  act,  the  locvt  m  y«o  was 
found  to  be  in  the  parish  of  B^ 
and  the  Judge  left  it  to  the  jury  to 
SRy«  whether  it  was  in  /•  S.  or  the 
defendant : — Htld^  that  it  was  pro- 
perly lefty  and  they  having  found  a 
verdict  for  the  defendant,  the  Court 
refused  to  disturb  it,  although  it 
was  insisted,  that  it  should  have 
been  left  to  them  to  say,  whether 
the  parishes  and  manors  were  co- 
extensive and  conterminous;  and  as 
there  was  no  mention  in  the  en- 
closure act  for  the  parish  of  ^.  of 
/.  S.  having  any  property  in  the 
adjoining  parish  of  B.^  it  was  suffi- 
cient to  warrant  the  jury  to  infer 
that  the  manor  of/.  S^  did  not  ex- 
tend into  the  latter  parish.  Ze«- 
Ur  V.  Kemp^  E.  5  O.  4.     Page  85 

8.  Declarations  of  deceased  servants 
and  acquaintances,  however  inti- 
mate, are  not  admissible  iki  evidence 
in  questions  of  pedigree,  as  such 
declarations  must  be  limited  to  re- 
lations or  members  of  the  family. 
JoAnsoM  v.  Laman^  E.  5  G,  4. 

Poffe  188 

4.  A  book  kept  at  the  /fidta  House^ 
ftom  returns  given  in  on  oath  pur- 
suant to  the  statute  6Z  G.  8,  c.  155, 
containing  the  list  or  number  of 
passengers  embarking  on  board  an 
Ecui  India  ship,  is  admissible  in 
evidence  to  shew  the  value  of  a 


EXECUTION. 

voyage  lo  the  captain,  on  the  gyoand 
that  it  is  a  pubUc  book,  kept  under 
the  authority  of  an  act  of  P»l«;- 
ment.  Richardson  v.  MtUUh^  T. 
5  G.  4.  Pog^  f^5 

5.  In  an  action  by  the  indorsee  against 
the  acceptor  of  a  bill  of  exohange, 
declarations  madel^  «  former  hoU- 
er  aod  iadorser,  cannot  be  receiv- 
ed in  evidenccj  unless  it  be  shewn 
that  he  was  the  bolder  at  the  thne 
of  making  them.  Pocock  r.  SiWng^ 
T.  5G.4,.  *99 

6.  A  judgment  recovered  for  the  same 
cause  of-  action, '  and  between  the 
same  parties,  may  be  gfren  in  evi- 
dence in  assumpsit  under  the  gene- 
ral issue; — if  it  be  pleaded,  it  ope- 
rates as  a  bar ;  if  not,  it  is  admi»* 
sible^  though  not  conclusive.  Staf- 
ford V.  Clark,  M.  5  G.  4.         724 

EXECUTION. 

iSeeExxoR,  1,  2. 

Insolvent  Dsbtor,  1. 

1.  Where  a  defendant  was  taken  in 
execution  under  a  ca,  sa.,  on  a  judg- 
ment obtained  by  the  plainti£&,  and 
a  commission  of  bankruptcy  was 
afterwards  issued  against  him  whilst 
he  remained  in  custody  at  their  suit ; 
and  the  plaintiffs  being  Gompdled« 
in  order  to  prove  their  debt  under 
^  the  statute  49  G.  8,  c.  121,  to  dis- 
charge the  defendant  from  the  ex- 
ecution; and  the  commission  hav-  . 
ing  been  afterwards  superseded, 
the  plaintifts  took  the  defendant  in 
execution  again  on  a  ca.  #a.,  found- 
ed on  the  original  judgment: — 
HeU  that  if  there  were  no  fraud  in 
suing  out  the  commission,  ^  de- 
fendant would  liave  been  entitled 
to  his  discharge  on  motion;  but 
that  if  the '  commission  had  been 
preconcerted  or  fraudulently  su- 
perseded, he  would  not  be  so  en- 
titled; and  the  pUiintiff 's  affidavits 
imputing  strong  circumstances  of 
fraud  to  the  defendanty  the  Gouit 
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refused  to  dischaige  him  out  of 
custody,  but  left  him  to  his  reme- 
dy by  audita  querela.  Baker  v. 
Ridgway,  E.  5  O.  4.  Page  114 
2.  Quare^  Whether  under  the  statute 
48  Geo,  S,  c*  40,  s.  5,  expences  of 
execution  include  the  expences  of 
levying?  Rumey  v.  T^nell,  T, 
5  O.  4.  Page  425 

EXECUTORS. 

See  RcpLBViKi  4. 
Will,  1. 

1.  Where  three  executors  directed 
goods  to  be  sold  as  the  property  of 
their  testator,  and  afterwards  sued 
the  purchaser  in  their  own  names, 
and  without  describing  themselves 
as  executors  in  the  declaration,  or 
joining  a  fourth  executor,  who  was 
named  in  the  will,  but  who  had  re- 
fused to  act  under  it : — Held^  that 
the  action  was  well  brought,  as  the 
order  for  sale  was  given  by  the  three 
alone,  and  they  did  not  sue  in  their 
character  of  executors.  Brassing' 
ton  V.  Ault,  T.  5  G,  4.  340 

EXONERETUR. 

jSiff^BAIL,  1. 

EXTORTION. 
See  Sheriff. 

FALSE  IMPRISONMENT. 

See  Sheriff,  8. 

FALSE  JUDGMENT. 

1.  A  writ  of  false  judgment  does  not 
lie  from  a  Court  of  Conscience  to  a 
superior  Court  at  Westminster;  and 
where  such  writ  was  brought  from 
the  Southwark  Court  of  Requests  to 
the  Court  of  Common  Pleas,  they 
directed  it  to  be  sent  back  by  a  writ 

-  of  proeedendOf  as  the  judgment  in 
the  Court  below  was  directed  by 
statute  to  be  given  '*  according  to 


equity  and  good  conscience,*'  and 
not  according  to  the  usual  course 
of  proceeding  at  common  law. 
Scott  V.  Bye,  M.  5  G.  4.  Page  649 

FEOFFMENT. 
See  Devise,  1. 

FINE. 

See  Devise,  I. 
Copyhold,  %. 
Recovert; 

1.  If  there  be  an  erasure  in  the  cap- 
tion of  a  fine  taken  in  India,  the 
signature  of  the  commissioner  or 
magistrate  before  whom  it  was  tak- 
en must  be  authenticated  by  affida- 
vit. TAMl^eivMNl,  pkintiff ;  ilfauf- 
ment,  deforciant,  M,  5  G*  4.     664 

2.  A  fine  may  be  amended  by  erasing 
the  name  of  one  parish  and  substi* 
tudng  another  in  its  stead,  in  order 

.  to  make  it  conformable  to  the  deed 
to  lead  the  uses.  Lloyd,  plaintiff; 
Simmons,  deforciant,  AT.  5  G,  4. 

740 

FLEET  PRISON. 

1.  Fleet  Prison,  extension  of  Rules 
of.     Reg,  Gen,  .283 

FORGERY. 

'  See  Action  on  the  Case. 
Pkisoneb,  2. 

FORMER  RECOVERY. 

See  Assumpsit,  9. 
Interior  Court. 

1.  A  judgment  recovered  for  the 
same  cause  of  action,  and  between 
&e  same  parties,  may  be  given  in 
evidence  in  assumpsit,  under  the 
general  issue :  if  it  be  pleaded,  it 
operates  as  a  bar;  if  not,  it  ib  ad- 
missible, though  not  conclusive. 
Stafford  v.  Clark,  M.  5  6.  4. 

7i4 
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HEIR. 


INDICTMENT. 


FRAUD. 

See  Bakkrupt,  2 
Pleading,  2* 
Trovek,  S. 

GAOLER. 
See  Shsbiff. 

GOODS  SOLD  &  DELIVERED. 

See  Assumpsit,  1. 
Executor,  1. 
Witness,  1. 

GRANT. 

See  Trespass,  1. 

HABEAS  CORPUS. 

1.  The  Coort  of  Chancery,  repre- 
fentifig  liie  king  as  parens  patriae 
Km  jimsdiction  to  control  the  right 
of  a  Ikther  to  the  possession  of  his 
dxild,  hnt  this  Court  has  not  any 
of  that  d^gated  audioritj. — 
Where,  therefore,  a  ikther  and  his 
infmt  diSd,  six  years  of  aoe,  were 
hronght  up  under  a  writ  of  haheae 
corpus^  in  order  that  the  child 
might  he  pfaused  under  the  care  of 
ita  mother,  the  Court  refused  to 
interfere;  although  the  husband 
and  wife  had  separated  in  conse- 
quence of  lus  cruelty  towards  her, 
and  the  fiither,  at  me  time  ai  the 
application,  was  confined  in  gaol, 
and  cohabiting  there  with  another 
woman,  who  took  the  child  to  him 
daily.  Skinner,  ex  parte,  B.  5  G. 
4.  Page  278 

HACKNEY  COACHES. 
See  CoMTicnoii,  1. 

HANDWRITING. 

See  Evidence,  1. 

HEIR. 
See  Covenant,  3, 


HERIOT. 

See  CoFTHOLD,  2. 

HIGHWAYS. 
See  Actioit  on  the  Case,  2. 

INCLOSURE  ACT. 

See  Evidence,  2. 

1.  A.  being  seised  in  fee  of  a  measu- 
age  and  lands,  and  all  tithes  issu- 
ing and  arising  tbevefrom,  devised 
*'  all  his  freehold  messuage  and  te- 
nement, and  all  the  prq/^  arisiDg 
therefroni,'*  to  his  wife  for  life^ 
with  remainder  over  in  fee.  A  ioesl 
indosure  act  was  afterwards  paiscd, 
by  which  the  commissioners  were 
andiorised  to  set  out  aHodnents 
in  respect  of  tithea  to  the  vttious 
proprietors: — Held,  that  the  6th 
section  of  thegenerdinckMiireact, 
limiting  the  time  for  making  daims 
before  the  commissioners,  could 
not  be  taken  to  Apply  only  to  al- 
lotments in  respect  of  Jand,  but  ex- 
tended to  tithes  alao;  and  that  the 
lessor  of  the  plaintiff,  who  had  neg- 
lected to  mt^e  a  daim  for  tithes 
within  the  time  re^iired  by  that 
section,  could  not  prevail  in  ejects 
ment  againat  a  ftarty  in  poaiicanion 
of  an  alfetment,  actually  set  oat  in 
respect  of  the  tithes,  aithou^  the 
party  under  whom  he  daimed  title 
had  .also  cmiitted  to  make  a  daim 
according  to  the  statute. — Qiuere 
whether  the  tithes  passed  imder 
the  word  proJUe  in  the  devise? 
Doe  d«  WaUon  v.  Jefferem^  E.  5 
G.  4.  %eb 

INDICTMENT. 

See  Agreement,  Z, 


1.  Where,  in  an  indictment  for 
der,  it  was  alleged,  that  the  priaon- 
ers,  (three  in  number),  m$h  ceiiain 
sfeonea  of  no  value,  which  they  in 
Aeir  right  handa  had  and  faeU,  in 
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and  upon  the  back  part  of  the  head 
of  the  deceased  did  cast  and  throw, 
and  that  they  with  the  stones  afore- 
said, so  as  aforesaid  cast  and 
thrown,  did  strike  the  deceased, 
then  and  there  giving  to  him  by 
the  casting  and  throwing  of  the 
said  stones,  a  mortal  wound,  &c. : 
— On  a  motion  in  arrest  of  judg^ 
ment,  on  the  grounds  that  the  num- 
ber of  stones  should  have  been  set 
out;  that  it  should  have  been 
stated  in  what  hand  they  were  held 
by  each  of  the  prisoners;  and  that 
the  mode  of  causing  the  death  was 
not  properly  stated: — HeU  that 
taking  the  whole  of  the  indictment 
together,  it  sufficiently  shewed  that 
the  death  was  occasioned  by  stones 
which  the  prisoners  threw,  and  that 
the  verbs  cast  and  throw  might  be 
considered  as  used  in  their  neuter 
sense.  The  King  y.  Dale^  E.  5 
G.  4.  Page  19 

INFERIOR  COURT. 
See  CosTS»  4. 

FOBMXR  RbCOYSRT. 
JuaiSDICTION. 

Plbadino. 

1.  Where  a 'plea  to  a  declaration  of 
aeeumpsitf  for  goods  sold  and  de- 
livered, stated  that  the  plaintiff 
had  sued  the  defendant  in  an  infe- 
rior Ccmrt  for  the  same  causes  of 
action  in  the  declaration  mention-^ 
ed,  and  that  the  defendant  recover- 
ed against  the  plaintiff  by  the  judg- 
ment of  that  Court,  and  that  such 
jttdgmentstifl  remained  in  full  force, 
and  the  plea  proceeded  to  set  out 
the  declaration  in  the  court  below, 
in  which  it  was  not  stated  that  the 
goods  were  sold,  or  that  the  consi- 
deration for  die  promise  arose 
within  the  jurisdiction  of  that  Court, 
and  the  plaintiff  in  his  replication 
alleged,  that  both  he  and  the  de- 
fendEuit  at  tlie  lime  of  levying  the 
plaint  in  the  Court  below,  and  the 


latter  obtaining  judgment,  resided 
out  of  the  jurisdiction  of  that  Court, 
and  that  the  cause  of  action  arose 
out  of  such  jurisdiction  i-'^^eld,  on 
special  demurrer,  that  the  replica- 
tion was  sufficient,  on  the  ground 
that  the  proceedings  in  the  Court 
below  were  coram  nonjudice  and 
altogether  void.  Briecoe  y.  Ste^ 
phene,  T.  6  0«  4.  Pagi  413 

INFANT. 
See  Habxas  Cospus,  1. 

INFORMATION. 
See  Conviction,  1. 

INSOLVENT  DEBTOR. 
See  PaisoNSB. 

1.  An  assignment  of  the  property  of 
an  insolvent  debtor,  under  the  sta- 
tute 1  Geo.  4»  c.  119,  only  traas- 

*  fen  the  property  the  insolvent  was 
possessed  of  at  the  time  of  present- 
ing his  petition  for  his  diadiai^e, 
and  does  not  pass  any  after-aoqoir- 
ed  property  to  his  assignee;  as 
such  property  can  only  be  obtained 
under  the  warrant  of  attorney  and 
judgment  authorised  by  the  St5ih 
section,  on  which  the  Court  may 
permit  elocution  to  be  sued  out. 
Jlepper  v.  Marshall^  JV.  5  G«  4. 

no 

INSPECTION  OP  PAPERS. 

1.  In  an  action  against  the  Warden 
of  the  Fieet  ^  the  escape  of  a 
prisoner  committed  to  his  custody 
in  execution : — Heldt  that  the  par- 
ty at  whose  suit  he  was  committed, 
cannot  call  for  an  inspection  of  the 
writ  of  habeas  oorpae  and  return 
theretOi  or  of  the  commktitur^  nor 
is  the  Warden  bound  to  fbmish  co- 
pies of  tfaem,  as  all  the  proceedings 
under  which  a  prisoner  is  dmrged 
in  his  custody,  are  incorporated 
in  die  list  of  causes  imder  which 
he  is  detained,  and  whieh  is  de- 
posited widi  the  cleric  of  the  papers 
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INSURANCE. 


of  the  prifloD*     Dooier  v.  Brown, 
M.  6  G.  4.  Page  778 

INSTALMENT. 

See  Bond,  3. 

INSURANCE, 

1  •  A  bill  of  exchange  drawn  on  a  con- 
tingencnr  is  abgolut^ly  void ;  there- 
fore, where  in  order  to  secure  ad- 
vances nikde  in  this  country  to  an 
East,  India    captain,    bills   were 
drawn  by  him  on  the  agents  of  the 
plaintiffii  in  Indta,  and  the  person 
who  made  the '  advance  indorsed 
the  bills  to  the  phdntifls,  and  which 
were  made  payable  thirty  days  af- 
ter the  akriva!    of   ^e    Mp   at 
'    CakMaf  and  were  to  be  nego- 
tiated on  the  faith  of  the  captain's 
consigning  goods  to  the  plaintiffib' 
agents,  to  double  the  amount  of 
the   In&fn-^  Heidi  Jirtt,  that  the 
plaihtifi  had  no  iifsurable  interest 
m  the  bills,  as  they  might  recover 
from  the  borrower  in  this  country, 
-  in  case  the  vessel  did  not  arrive; 
and  eecondlf,  that  even  if  they  had 
such  interest^  they  were  not  enti- 
tled to  recover  upon  a  policy  de- 
scribing them  as  bffls  of-exehsEDge. 
Palmer  v.  Pratt,  T.  5  G.  4,  ^5% 
t.  Where,  on  a  policy  of  insurance 
on  jgoods  warranted  **free  from 
^  capture  and  ^isiire,"^  fl^p  jsail- 
.  ed  on  her  voyage,  and  when  within 
eight  or  dine  mites  of  port,  was  ob- 
li^od  to  come  tor  ,aa  >aocbar  for . 
.  want  of  a  .pilot,  and  afterwards 
,  drifted  on  the  sand,  and  was  wreck- 
:  ed  and  totally  lost;  and  whilst  she 
•  renamed  on  die.  sand,  she  was 
seized  by  persons  actipj;  under  the 
authority  of  the  Sfwuh  Govem- 
menty  e^  the  goods  were  taken  on 
ahore  by  them  in  a,  damaged  state, 
and  confiscated;  and  no  portion  of 
them  ever  came  again  into  the  pos- 
session of  the  assured : — Held,  that 
this  was  a  loss  by  die  perils  of  the 


JUDGMENT  OF  NONSUIT. 

seas,  and  not  by  capture  or  seimre; 
the  progama  canua  beiog  the  loss 
of  the  ship.  Hahn  v.  CorbeU,  T. 
5  G.  4.  Page  S90 

INTEREST  OF  MONEY. 
See  RfiPLBViKi  8. 

.  Wher6  a  testator,  who  had  codp 
tracted  for  jewellery,  on  the  tenni 
of  returning  it  within  a  year,  and  if 
he  did  not  do  a0|  to  pay  a  certain 
price  for  it,  mih  uUereet;  and  the 
jewdkoy  not  having  bee&  return- 
ed the  vendor  brought  an  action 
agafinstfals  executors  IbrtiieMnoont, 
and  Uie  only  counts  in  die  dedaza- 
tion  applicid>le  to  his  demand,  were 
those  for  goods  sold  and^efivered, 
and  for  interest  on  money  lent  and 
forebome,  and  the  jury  found  a 
verdict  for  die  snm  demanded  widi 
interest;  the  Court  refiaed  to  dis- 
turb it  or  reduce  the  damages,  al- 
diough  it  was  insisted  that  &  eoo- 
tract  was  entire,  and  ought  to  have 
been '  declared  on  isp^oaDy,  and 
proved  as  Imd.  Hitrrkon  v.  AUen, 
E.5Q.4i.  «8 

JOINDiER  OF  PAfitDES. 

«  •■  ■  » 

See  ExxcuTOBS,  1. 

^        JFOINT-TBNANT. 
'  SeeJy^yn»m\  4. 

JUDGE'S  ORDER. 

* 

S^  Otsb,{1. 
Sheripb,  5. 

JUDGMENT. 

See  AssuMPSfTt  8. 
BANK&un,  2. 
Costs,  7. 

JUDGMENT  OF  NONSUIT. 

See  EaaoB,  2. 

PBACinCB,  f . 


LANDLORD  AND  TENANT. 


LOAN. 
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JUDGMENT  RECOVERED. 
See  FoRicBR  Rxcovset. 

JURISDICTION. 

See  Fal9x  Judombnt. 
Habbas  Corpus,  1. 
Ikvbbior  Court. 
Juftiic»  OB  Peaqx»  1j> 

JURY. 
See  WastBj  1. 

JUSTICE  OF  PEACE. 

1*  If  an  Mi  of  Parliament  give  a  Jus- 
tice of  the  Peace  juriadictioQ  over 
«Q  ofience^  it  inq[»liedly  empowers 
liini  to  make  out  a  warrant  and 
being  before  him  any  person  charg- 
ed with  such  offence.  —  Where, 
th^eforCf  a  party  neglected  to  at- 
tend a  summons  granted  by  a  ma- 
giatrate»  charged  with  an  ofience 
under  the  malicious  tr^pass  act,  1 
Geo.  4»  c.  56:  —  Held^  that  he 
might  issue  his  warrant  to  aj^re- 
bend  and  bring  such  party  before 
him  to  answer  the  charge,  idthough 
it  was  insisted  that  he  had  no  pow- 
er to  do  so  until  after  conviction. 
Bane  v.  Methuen^  E.  I  G.  4. 

Page  161 

LANDLORD  AND  Tffi^ANT. 

See  AORBBMBHT,  1. 

Award,  1. 
Costs,  6. 
Distress. 

RbPLEVIN,  pOJAfll. 

1.  Payment  of  rent  by  a  tenant  to 
his  landlord  after  the  title  of  the 
latter  had  expired,  and  after  the 
tenant  had  received  notice  of  an 
adverse  claim,  does  not  amount 
to  a  virtual  attornment,  nor  create 
a  new  tenancy,  or  constitute  an  ac- 
knowledgment of  a  continuance  of 
title  in  the  landlord,  unless  at  the  , 
time  of  such  payment  the  tenant 


was  acquainted  with  the  precise 
nature  of  the  adverse  daim,  or  the 
grounds  on  which  his  landlord's 
title  had  tersmiaited*  ^  Fefwer  v. 
Dtiplock,  E.  5  6.  4.         Page  SB 

4 

LETTERS. 

•mcBAKKRUFT,  S. 

t       r     ■  ■ 

LIEN. 

,  1.  A  person  having  a  Uen  upon  gpods^ 
does  not  waive  it  by  the  mereiact 
of  his  omitting  to  state»  when  diey 
are  demanded^  that  he  daime  to 
retain  them  on  accountof  such  lien ; 
nor  is  it  sufficient  evidence  of  a 
waiver  of  his  lien,  that  he  pur- 
chased the  goods  demanded  with 
.  others,  which  he  had  also  reftised 
to  deliver  up,  although  he^iad  no 
lien  on  them;*— Thereibre«  where 
the  defendant*  a  dyer  and  miller  of 
cloths,  had  a  lien  on  them  for  work 
done,  and  purchased  theofi  from 
the  person  who  was  indebted  to 
him  for  milling  them  after  an  act 
of  bankruptcy^  and  on  the  cloths 
being  demanded  by  the  assignees, 
the  defendant  refused  to  give  them 
up,  saying,  "  that  he  might  as  well 
give  up  every  transaction  of  his 
Efe  :^-JIeld,  that  this  was  no  waiv- 
er of  his  lien,  and  that  it  was  not 
meiged  in  the  purchase.  fFhite  v. 
Garner,  £.  5  G.  4.  41 

LIMITATIONS,  STATUTE  OF. 

1.  An  acknowledgment  within  six 
years,  bv  one  of  two  makers  of  a 
joint  and  several  promissory  note, 
is  sufficient  to  revive  the  debt 
against  the  other;  although  he  had 
made  no  acknowledgment  within 
that  period,  and  had  signed  the  Yiote 
as  a  surety  only.  Perham  v.  Aay- 
nall,  T.  5  O.  4.  667 

LOAN. 

See  Trovxr,  S. 


810  NEW  TRIAL. 

LORDS'  ACT. 

See  PjiisoNs&i  2. 

MALICIOUS  TRESPASS. 

See  Justice  of  Peace,  1. 

MANOR. 
See  Etidsncb,  2. 

MEMORANDA,  1,  285. 

MONEY  HAD  AND  RECEIVED. 

See  Assumpsit^  2. 

MORTGAGE. 
Sm£  Reflevik,  1,  8. 

MURDER. 

See  Indictment,  1 . 

NEW  ASSIGNMENT. 

See  Teespass,  1,  2. 

NEW  TRIAJi. 

iS'ee  COFTHOU),  1. 

Warranty,  1. 

1.  An  affidavit  by  the  defendant,  that 
the  plaintiff's  witnesses  had  been 
guilty  of  perjury,  is  no  ground  for 
a  new  trial  in  an  action  for  an  as- 
sault. Proctor  V.  StmmoiM^  M, 
5  Q.  4.  581 

2.  Where,  in  an  action  of  replevin,  the 
plaintiffobtained  a  verdict,  damages 
\L  4«.  The  Court  refused  to  grant 
a  new  trial,  which  was  moved  for 
on  the  ground  that  the  verdict  was 
against  evidence;  although  it  was 
insisted,  that  the  rule,  as  to  trifling 
damages,  oould  not  apply  to  an  ac- 
tion of  this  nature.  Brown  v.  Ray^ 
M.  6G.4.  583 

NIL  HABUIT  IN  TENEMENTIS 
5#e  Replevin,  1. 


PARENT  AND  CHILD. 

NOLLE  PROSEQUI. 
Se0  AoRBBVEirT,  2. 

NONSUIT. 

See  Error,  2. 
Practice,  3. 

NOTICE  OF  BAIL. 
See  Bail,  2. 

OUTLAWRY. 

1.  Where  the  plaintiff  had  proceeded 
to  outlaw  a  female,  and  obtained 
judgment  of  waiver^  the  Court  set 
it  aside  on  motion;  it  appearii^ 
that  she  was  in  prison  during  the 
timethe  several  processes  were  sued 
out,  and  that  the  plaintiff  was  aware 
of  that  &Gt,  and  knew  where  to  find 
her.   James  v.  JenJoM^  M.  5  G.  4. 

Page  589 

OVERSEER  OF  POOR. 
fiee  BoijrD,  %• 

OYER. 

1.  Oyer  cannot  be  granted  of  a  deed 
operating  under  the  statute  of  uses, 
and  where  a  tenant  in  a  writ  of  en- 
try pleaded  such  deed  without  a 
ipr^fert^  and  oyer  was  required  to 
be  granted  by  a  Judge's  order  on  a 
given  day,  the  Court  directed  such 
order  to  be  rescinded;  and  the  de- 
mandant having  signed  judgment 
for  want  of  oyer,  it  was  also  set 
aside,  the  order  being  merely  in  the 
nature  of  an  interlocutory  proceed- 
ing. Denman^  demandant,  Bull^ 
tenant,  M.  5  G.  4.  553 

PARENT  AND  CHILD. 

1.  The  Court  of  Chancery^  represent* 
ing  the  king  dA  parens  patrue^  has 
jurisdiction  to  control  the  ri^t  of 
a 'father  to  the  possession  of  his 
child,  but  this  Court  has  not  any  of 


PARTNERS. 


PILOTS. 


811 


that  deiegnted  aQthonty.  Where, 
therefore,  a  father  and  his  infirnt 
childy  six  years  of  i^e,  were  brought 
up  under  a  writ  of  kMbeas  corpus, 
in  order  that  the  diild  might  be 
placed  under  the  oare  of  its  mother, 
the  Court  reiuaed  to  interfere,  al- 
though the  husband  and  wife  had 
separated,  in  consequence  of  his 
cruelty  towards  her;  and  the  fa- 
^er,  at  the  time  of  the  application, 
was  confined  in  gaol,  iuid  cohabit- 
ing there  with  another  woman,  who 
took  the  child  to  him  daily.  Skin- 
ner,  ex  parte^  E»  5  G.At.  Page  278 

PARISHIONERS. 

See  CHUaCMWABDENS,  1. 

PARISH  REGISTER. 
See  Costs,  6. 

PARTNERS. 

See  Witness,  1. 

1.  Before  there  can  be  an  action  or  a 
set  off  in  respect  of  a  claim  arising 
out  of  a  partnership  account,  there 
must  be  a  final  bahmce  struck ;  and 
it  seems,  diat  there  must  be  a  pro- 
mise  to  pay  such  balance  when  as- 
certained. Where,  therefive,  the 
plaintiff  and  defendant,  as  joint  pro- 
prietors of  a  stage  coach  running 
from  A.  to  /?.,  &e  former  provid- 
ing horses  for  one  part  of  the  road, 
and  the  latter  for  the  other,  and  the 
profits  of  each  party  were  calculat- 
ed according  to  the  number  of 
miles  his  horses  travelled,  and  the 
plaintiff  received  the  fares  of  the 
passengers,  and  gave  a  weekly  ac- 
count of  the  receipts  and  disburse- 
ments belonging  to  the  coach  to  the 
defendant : — Held,  that  the  plain- 
tiff and  defendant  were  partners, 
and  that  iojin  aetion  by  the  former 
against  the  latter  upon  a  separate 
transaction,  he  could  not  set  off  a 
balance  due    to  him  upon  such 


weekly  accounts.  Fromimi  y.Cmnp" 
/aml,T.  5  0.4.  Page  819 

PART  OWNER. 
See  Ship,  1. 

PAVING  ACT. 

See  Action  on  thk  <^a8b,  I . 
Costs,  2, 

PAYMENT. 

See  Assumpsit,  ft. 
Bond,  3« 

PAYMENT  OF  MONEY  INTO 
COURT. 

1.  Payment  of  money  into  Court  on 
several  general  counts,  one  only  of 
which  applies  to  the  plaintiff's  de- 
mand, admits  a  cause  of  action  on 
that  count  only.  Ste^f6rd  v.  Clark, 
M.  5  O.  4.  7f4 

PEDIGREE. 

See  Costs,  6. 
Evidence,  d. 

PENALTY. 
See  Pilots. 

PERJURY. 

See  New  Trial,  1. 

PILOTS. 

1 .  Where  the  master  of  a  vessel  from 
the  westward  had  been  piloted  into 
Standgate  creek  by  a  emqiie  port 
pilot,  and  discharged  him  there,  and 
dropped  a  mile  down  the  port  of 
Rocheiier  towards  Zonifon,  with  a 
signal  fiying  for  a  Trinity  House 
pilot,  who  came  cm  board  at  Sheer^ 
ness: — Held,  that  he  was  liable  to 
a  penalty  under  the  d4th  section  of 
the  statute  6^  Oeo.  3^  c  ^9,  and 
that  he  4iid  not  Mi  within  the  ex- 
ception •f  removmgavesael  ibr  the 
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PLEADING. 


PRACTICE. 


purpoaeof  entering  into  or  goingout 
of  dock,  or  changing  her  moorings, 
within  ihe  22d  section  of  that  act. 
ThomUm  t.  BoUand^  T.  5  G.  4. 

Page  40d 

PLEADING. 

See  Action  on  the  Case,  S. 
aorbsmbnt,  4. 
Assumpsit,  S. 
Award,  I. 
Covenant,  S* 
executobs,  1. 
Former  Rscotbrt. 
Indictment. 
Inferior  Court. 
Insurance,  1. 
Interest  of  Monet. 
Oyer.   • 
Partners. 
Practice. 
Replevin.  « 

Trespass. 

1.  There  is  ho  parliament  roll  for  the 
itdihElizabethf  and  statutes  passed 
in  that  year  have  relation  to  the  first 
day  of  the  session  which  commen- 
ced in  the  28th  year  of  her  reign, 
and  must  be  so  pleaded.  There- 
fore, where  it  was  pleaded  as  of  the 
29th  in  an  action  against  a  sheriff 
for  extortion,  under  c.  4 : — Held 
fatal  in  arrest  of  judgment.  Quare^ 
whether  under  the  statute,  43  Geo. 
3,  c.  46,  s.  5,  **  expences  of  execu- 
tion" include  the  expences  of  levy- 
ing? But  where  a  writ  was  indors- 
ed to  levy  a  certain  sum,  and  inter- 
est to  accrue  from  a  ffiven  day,  and 
beeidea^  ^c,  and  in  we  declaration 
after  the  words  besides^  ^c,  "  she- 
riff's poundage,  officer's  fees,  and 
expences  of  levying,"  were  intro- 
duced under  a  videlicet: — Held, 
that  it  was  no  variance,  as  they 
might  be  rejected  as  surplusage. 
Runuey  v.  Tttffnell,  T.  6  G.  4. 

425 

2.  Where,  to  a  scire/aciae  on  a  judg- 
ment, the  defendant  moved  to  plead 
several  matters,  vix.Jlret,  payment; 


secondly,  that  the  judgment  had 
been  obtained  by  fraud;  and  iasi^ 
/y,  that  the  judgment  was  ente^red 
up  on  a  warrant  of  attorney,  wbidi 
had  been  obtained  by  fraud : — ^Tbe 
Court  refused  to  allow  all  tiiese 
pleas,  but  put  the  defendant  to  his 
election.  ShawY.Alvanley,(L€fgd\ 
M.  5  G.  4.  Page  694 

POOR  RATB. 

See  Bond,  2. 

POLICT  OF  InSURANCX. 

POWER. 

1.  Devise  of  testator's  estates  to  trus- 
tees, for  the  use  of  his  daughter,  for 
life,  remainder  to  the  use  of  her  ma 
in  fee,  but  in  case  he  should  die 
without  issue  in  the  lifetime  of  the 
daughter,  and  there  should  be  no 
other  issue  of  her  body  then  living, 
then  to  the  use  of  such  persons  ss 
she  should  by  deed  or  wiU  appoint; 
and  there  being  no  other  issue,  the 
mother  and  son  executed  an  ap- 
pointment and  conv^ance  to  ^.  in 
fee: — Held,  that  the  power  of  ap- 
pointment was  well  executed,  not- 
withstanding the  execution  by  the 
mother,  in  me  life-time  of  her  son. 
Dalby  v.  PulUn,  T.  5  G.  4.     SOO 

POWER  OF  ATTORNEY. 

See  Trover,  5. 

PRACTICE. 

See  Amendment,  1. 
Attorney,  1. 
Award. 
Baiu 

Bail  Bond. 
Costs. 
Error. 
Executor. 
False  Judgment. 
Fine. 

Habeas  Corpus. 
Limitations,  Statute  or. 


PRACTICE. 


t>ft(MPERT. 


B18 


NawTezai. 

Otxb. 

BAVwan  of  Moiiet  into  Cooet. 

Shbriff. 

WAft&Ainr  ov  Attoevbt,  1. 

!•  Where  a  declaratioii  cpntained 
^_  two  oouuto  for  work  aod  laliour 
a^  an  attorney,  and  two  others 
for  work  and  labour  generally, 
and  the  usual  money  oountii,  the 
Court  refused  to  strike  out  either 
of  them  as  being  unnecessary  or 
auperfluous.  Bennett  ▼.  BrindUy, 
T.  5  G.  4.  Page  358 

%•  The  loss  of  a  trial  m  X^rrn  means 
within  the.  Term  in  which  the 
writ  is  returnable.  The  King  v. 
London  Sheriffs,  T.  S  O.  4.     422 

3.  A  declaration  for  slander  contained 
nine  counts  on  the  following  words : 
"  the  plaintiff  is  insolvent,  and  has 
fiiiled  latdy,  and  only  paid  lOs.  in 
the  pound:"— ^6^1  that  as  these 
words  were  introduced  in  a  coi/o- 
qumm  with  various  persons,  some 
of  whoD)  were  named  in  one  set  of 
counts,  and  not  in  others,  there  was 
no  ground  for  striking  out  any  of 
the  counts,  as  being  unnecessary 
or  superfluous.       NeUon  v.  Grif- 

Jiths,  M.  5  G.  4.  785 

4.  The  plaintiff  in  a  country  cause 
is  not  bouod  to  proce^  to  trial  at 
the  next  assizes  after  the  Term  in 
which  issue  is  joined,  nor  can  he 
be  required  to  give  notice  of  trial 
for  such  assises.  Prentke  v.  Blott^ 
M.  5  G.  4.  687 

5.  Where  to  a  scire  fctcuu  on  a 
judgment,  the  defendant  moved  to 
plead  several  matters,  ot««  jSrW, 
payment;  secondly ^  that  the  judg- 
ment had  been  obtained  by  fraud; 
and  lastly^  that  the  judgment 
was  entered  up  on  a  warrant  of  at- 
torney, which  hud  been  obtained 
by  fraud ;  the  Court  refused  to  al- 
low all  these  pleas,  but  put  the  de-  ' 


I       fendant  to  his  election.  Shawy^Al* 
fMnky,  (Ld.),  M.  6  G.  4.  Page  694 

PRISONER. 
See  Fleet  Ruson. 

IkSPJKI KKf  OE  PaPBES. 

Sheriff. 

1.  Where  a  defendant  was  taken  in 
execution  under   a  ca»  sa,  on  a 
judgment  obtained  by  the  plaintiffs, 
and  a  commission  of  bankruptcy 
was  afterwards  issued  against  him 
whilst  he  remained  iq'  custody  at 
their  suit;  and  the  plaintiffs  being 
compelled,  in  order  to  prove  their 
debt  under  the  statute  49  G.  3,  c. 
121,    to    discharge   the    defend- 
ant from  the  execution;  and  the 
commission  having  been  afterwards 
superseded,    the    plaintiffs    took 
the  defendant  in  execution  Bgjsia 
on  a  ca,  sa,  founded  on  the  origi- 
nal judgmeQt: — Held,  that  if  there 
were  no  fraud  in  suing  out  the  com- 
mission, the  defendant  would  have 
been  entitled  to  his  discharge  on 
motion;  but  that  if  the  commission 
had  been  preconcerted  or  fraudu- 
lently superseded,  he  would  not  be 
so  entitled ;  and  the  plaintafTs  affida- 
vits imputing  strong  circuziistances 
of  fraud  to  the  defendant,  the  Court 
refused  to  discharge  him  out  of 
custody,  but  left  him  to  his  reme- 
dy by  audita  querela.     Baker  v. 
Ridgway,  E.  5  G.  4.  114 

2.  Where  a  prisoner  came  up  to  be 
discharged  under  the  Lords'  act, 
32  G.  2,  c.  28,  it  is  no  ground  for 
opposing  him,  that  he  had  forged 
an  acceptance  to  a  bill  of  exchange, 
on  which  the  plaintiff  had  obtained 
judgment,  and  taken  him  in  execu- 
tion as  the  drawer.  Rice  v.  Lee, 
M.  5  6.  4.  59ft 

PROCEDENDO. 

See  False  JuDOMBNT,  1. 


VOI.«  uu 
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PROFERT. 
SeeOYEK,!, 
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RECOVmY. 


PROMISSORY  NOTE. 

See  Limitations,  Statute  of,  1 . 

RATE. 

See  Bond,  t, 

*CH17RCHWAU>Sir$,    I. 

RECEIPT. 
See  Trotse,  3. 

RECOGNIZANCE. 
See  Bail,  I. 

RECOVERY. 
See  CoPT90Li>,  1. 

COTSXAHT,  d, 

1.  A  recovery  may  be  amended  by  in- 
Beiting  a  parish  not  named  in  the 
deed  to  md  the  utes,  the  lands  in-, 
tended  to  pass  havihg  been  speci- 
fied therein  as  to  the  numb^  of 
acres,  as  well  as  the  names  of  the 
vendor  and  occupier  at  the  time 

•the  recovery  was  suflfered.     

demandant;     Woodyer^     tenant; 
NkhoUsf   vouchee,    E.   5  d.  4. 

195 

ft.  Where,  in  a  recovery,  the  vou- 
chee, (the  son  of  a  Peer),  wais  de- 
scribed in  the  dedimus'  as  a  com- 
.  moner,  butsigned  the  acknowledg- 
ment, as  a  Peer,  the  Court  refused 
to  allow  the  tenant's  appearance  to 
be  recorded,  or  the  recovery  to 
pass,  until  a  re-acknowledgment 
had  been  taken  conformably  to 
the  deditmu,  Tation^  demandant; 
Milne^  tenant;  Greift  (Lord),- 
vouchee,  M.  6  G.  4.  580' 

5.  Where,  in  a  deed  to  make  a  ten- 
ant to  the  praecipe,  lands  were  de- 
scribed as  a  farm  generdly,  with* 
out  particulariaing  their  quality  or, 
quantity,  and  in  the  'recovery  the, 
parcels  were  set  out  as  amounting 
to  "fifty  acres ;  but  ^n  a  late  ad- 
measurement, they  had  been  fbund. 
to  comprise  seventy ;  die  Conrt  al- 
lowed the  quantity  to  be  increased 
to  that  number;  the  t^rms  of  the 
deed  being  large  enough  to^m- 


RBPLBVIM. 

prise  all  the  lands  of  wUdi  the 
fiurm  consisted  at  the  time  the  re- 
covery was  au£Eered.  BatUkali, 
plaintiff;  7«mer«  tenant;  Ckwi, 
vouchee,    M.  5  G.  4.  .-.  ..  .r.501 

4.  A  recovery  may  beaaaendad'by 
inserting  the  pasiah  of  G.  althb|ig^ 
a  was  oiiiitted  in  the  deed  to  lead 
the  usaai  the  premises  iMing  therem 
described  as  lying  in  the  pariiiies 
of  i/.  and  B.  or  eliemkere,  md^ 
4)oun^  where  the  paridi  of  Vi'was 
also  situate.  Rogers,  demandant; 
9VMie^  tenaht;    Lloyd,   vouchee, 

•  Mt  5  6.  4.  740 

REGISTRY.ACT. 

See^uiF,  1. 

/  •  .  .  '  -r  . 

m 

.     REGULA  GENERALIS. 
See  FxxET  Pauoir, 

BEJ^J  CHARGE* 
'    Seie  ftmsvnf  Bonn. 


I  *  < 
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RENT. 

Are  Ao&EEMEKT,  1. 

BANKRurr,  4. 
Costs,  6. 
'  DsvisB.'f. 
L  ANDLokn  &  Tekakt,  1 . 

RfiPLBVlk. 

REPLEVIN. 

See  CosTs»  6. 
DisTRxas. 

EvmawcE,  2, 

LAMnLORD  AKD  TaNAHT,  1. 

New  Trial,  fL 

Where,  to  a  oogmaaBce  in  replevin 
for.rent  in  arrear  to  Z).  7.  and  H. 
r. ;  the  plaintiff  pleaded  in  bar, 
«hat  before  they  had  «ny  interest 
in  <  the  prcMiites,  one  7.  i^  was 
seised  thereof,  and  mortgaged  them 
in  fee  to  /•  C^  and  that  he  being 
80<  seised,  and  after  the  mortgage 
became  absolute,  under  eolor  of  a 
cartnin  pfnt^ad^agreeinwltjof  ssle 


REPLEVIN. 


REPLEVIN. 


SIS 


of  the  premisefl  betwten  the  said 
T.  B.  and  />.  T.  uidH.  T.,  the 
two  latter  demised  them  to  the 
pkiinti£^  who  thereupon  became 
pooaessed  thereof,  and  so  contiBued 
untfl  the  time  when,  &c«:  that  J. 
C*,  the  mortgagee,  afterwards  as- 
sented to  and  confirmed  such  de- 
mise to  the  plaintiff,  and  required 
him  to  attorn  to  him  as  such  mort- 
gagee, which  the  plaintiff  did,  and 
agreed  to  pay  him  tihe  arrears  of 
.  rent  then  due;  but  that  he  having 
neglecied  to  pay  die  same,  and  the 
said  D.  T.  and  H.  T.  not  having 
any  l^;al  estate  in  the  premises,  /• 

C.  as  mortgngee,  distrained  on  the 
plaintiff  for  sudi  arrears,  who,  in 
order  to  prevent  his  goods  from 
being  sold  under  the  distress,  ne- 
cessaorily  paid  such  arrears  to  /•  C. 
aa  such  mortgagee,  and  so  no  rent 
was  in  arrear  from  the  plaintiff  to 

D.  T.  and  H.  T.^-^Held,  that 
such  plea  was  bad  on  special  de- 
inurrer,  as  it  amounted  in  substance 
to  a  plea  of  tUl  haiuU  in  tenemerUii. 
AUhome  v.  Gomme,  E*  ^  G.  4. 

Pa^e ISO 
2.  A  husband  may  avow  in  his  own 
name  for  rent  due  in  risht  of  his 
wife.  Where,  therefore,  there  were 
three  avowries, /rfi,  by  E*  W,  and 
/•  7*.  for  rent  due  to  them  from 
the  plaintiff  aa  teoant  to  them ;  ««- 
ctmdly,  by  E,  W.  and  /.  T.  in  theur 
own  right,  for  rent  due  to  them 
from  the  plaintiff  as  tenant  of  the 
premises  generally;  and  Uuily^  by 

E.  fV.  and  /.  7.  and  Ann  his 
wife,  in  right  of  the  said  Ann^  for 
rOBi  due  U^  E.W.  and  /.  7.  and 
Ann  his  wife,  in  riaht  of  the  said 
itfmiy  from  the  plamtiff  aa  tenant 
to  JS.  W.  and  y.  7.  and  Ann  his 
wife,  in  fif^t  of  the  aaid  Awn: — 
Held^  after  a  declaration  of  ^ect- 
ment  served  on  the  plaintiff  on 
Ibe  deittise  of  E.  ff.,  /.  T.  and 
Ann  hia  wife,  to  be  supported  by 
radente  of  an  attaKUBNiil  from  him 


to  them;  and  conae«iuently,  that 
there  was  no  variance.  Gravenor 
v.  Woodhouse,  E.  5  G.4.  Pagel^S 

d.  If  a  tenant,  with  the  assent  of  his 
latndlord,  pays  interest  upon  a  mort- 
gage charged  on  the  premises  de- 
mised, It  is  equivalent  to  a  pay- 
ment of  rent  pro  tanto: — Where, 
therefore,  A.  in  1796  demised  pre- 
mises to  B,  for  sixty-eight  years, 
which  in  1799  had  been  mort- 
gaged to  C,  and  B^  assigned  them 
to  Z).,  who  underlet  to  E.j  and  in 
1818  A,  conveyed  the  premises 
in  fee  to  F,;  and  D.,  who  was  also 
the  agent  of  i^., paid  the  interest  on 
the  mortgage  to  C  from  1816  to 
18220,  and  F.  distrained  for  rent  in 
the  latter  year: — ^JBTe^  that  £.,  who 
replevied  at  the  instance  of  Z)., 
might  avail  himself  of  such  pay- 
ments fer  interest,  under  the  plea 
of  rien»  in  arriere*  Dyer  v«  Bonh 
ley,  B.  5  G.  4.  196 

4.  An  avowry  in  replevin  by  the  de- 
fendants as  executors  of  T,  F., 
'*that  the  plaintiff  for  all  the  time 
during  which  the  rent  was:  accruing 
due^  and  from  thence  until  and  at 
the  time  when  &c»,  and  until  and 
at  the  death  of  T.  F.,  held  the 
place  in  which,  &c«,  as  tenant  to 
T.  F.  in  hia  lifetime,  under  a  de» 
mise  made  to  him  at  a  yearly  rent« 
payable  quartedyi  and  because  two 
years'  rent  due  from  the  plaintiff 
to  T,  F»f  in  hia  life-time,  remained 
unpaid  to  him  in  hia. life-time  or 
his  executors  since  his  death;  and 
because  the  plaintiff  remained  in 
possession  of  the  place  in  which, 
&c.,  from  the  deat^  of  T.  F.,  till 
the  time  when,  &c.,  t&e  defend- 
ants as  executors  of  7,  F.,  well 
avowed  the  takingy  &c." — HeU 
on  general  demurrer,  that  such 
avowry  was  sufficient  and  within 
the  terms  of  the  statutes,  1 1  Geo» 
ft,Cm  1 9, s.  112,  and  82  Hen.  8,  c  $7, 
8.  1.— *^tofl8/ord  V.  Sinclair,  T.  5 
G.  4.  57% 
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SCIRE  FACIAS. 


SHESIFF. 


REPLEVIN  BOND. 

1.  A  rent  charge  is  within  the  terms 
of  the  2dd  section  of  the  statute  11 
Geo,  2,  c.  19: — A  sheriff,  there- 
fore^  is  authorised  in  taking  a  re- 
plevin bond  under  a  distress  for 
such  rent;  and  where  the  bond  was 
conditioned  for  the  appearance  of 
the  plaintiff  in  replevin  at  the  next 
County  Court*  and  prosecuting  his 
plaint  with  efifect,  and  making  a 
return  of  the  goods,  in  case  a  re- 
turn should  be  adjudged,  and  also 
for  indemnifying  the  sheriff' and  his 
officers  from  alTcosiSf  charges  ^  dO' 
magesy  and  expenses  which  they 
might  be  put  to  by  reason  of  tne 
repknying  and  delivery  of  the 
goods  J  or  touching  any  suit^  maUer 
or  thing  relating  thereto: — Held^ 
that  such  condition  did  not  exceed 
the  terms  of  the  statute,  although 
it  was  objected  that  the  clause  for 
indemnifying  the  sheriff  was  not 
authorised  by  it,  .and  rendered  the 
bond  void.  Shi^t  v.  HtAbard,  M. 
6  G.  4.  Page  667 

REPLICATION. 
See  Assumpsit,  9. 

REVOCATION. 

See  Al^suMPsiT. 
Will,  1. 

RIGHT  OF  WAY. 

See  TuEsPAss. 
Wat. 

RULE  OF  COURT. 

See  Fleet  Prison. 

SALE. 

See  Ship,  1. 
TrotsRi  ft» 
Warranty,  1. 

SCIRE  FACIAS. 
See  Pleading,  2.  - 


SESSIONS. 

See  Evidence,  2. 

SET-OFF. 

See  CosTSy  4. 

I.  Before  there  can  be  an  action,  xvt  a 
set-off  in  respect  of  a  clahn  aris- 
ing out  of  a  partnership  account, 
there  must  be  a  final  balance  strudL; 
and  it  seems  that  there  must  be  a 
promise  to  paysuch  balance  when 
ascertained.  Where  therefore  the 
plaintiff  and  defendant,  as  j<nnt 
proprietors  of  a  stage-coach  mn- 
ning  from  A,  to  £.,  the  former  pro- 
viding horses  for  one  part  of  the 
road,  Bnd  the  latter  for  the  other, 
and  the  profits  of  each  party  were 
calculated  according  to  the  number 
of  miles  his  horses  traveOed,  and 
the  plaintiff  recdved  the  fares  of 
the  passengers,  and  gave  a  weekly 
account  of  the  receipts  and  dis- 
bursements belonging  to  die  coach 
to  the  defendant: — Held,  that  the 
plaintiff  and  defendant  were  part- 
ners, and  that  in  an  action  by  the 
former  against  the  latter  upon  a  se- 
parate transaction,  he  could  notset- 
off  a  balance  due  to  hhn  upon  sncfa 
weekly  accounts.  Fromont  v.  Coup^ 
land,  T.  5  G.  4.  Page  519 

SHERIFF. 

See  Replevin  Bond,  1. 

1 .  Where  the  defendant,  as  keeper  of 
a  county  gsiol,  covenanted  by  in- 
denture with  the  sheriff  (among 
other  things),  *'  that  he  would  per- 
sonally attend  the  AsftiMs  and  ge- 
neral Quarter  Seasiona  of  die  cflvn- 
5f,  and  convey  prisoners,  whe«  or- 
eredtobei«mof«d  by  Aa&Aif  eor- 
piM,8afdly  and  witfaont  eses^iram 
the  gaol  to  sveh  plaee  m  die  writ 
should  direct;"  and  die  defendant 
and  two  suredes  gave  ^  rimtff  a 
bond  for  the  due  perfttwaaoe  of 
BUdh  «0ftMMiB$  and  dM  temer 


SHEBIFF. 


SHERIFF. 
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being  in  attendaaoe  at  Uie  Quarter 
Sessions,  the  sheriff^  on  receiving  a 
writ  of  habeas  carpus  for  the  re^ 
moval  of  a  pri80tier«  directed  a 
warrant  for  that  purpose  to  the  de- 
fendant and  /« ;S.,  "by  him  (thethe- 
rifln  for  that  time  only  thereto  spe- 
cially appointed ;"  and  /.  f  .,  who 
was  the  defendant's  turnkey,  pro- 
ceeded with  the  prisoner  towards 
the  place  of  destination,  but  allowed 
him  to. escape: — ffeldt  that  the 
sheriff  having  specially  directed  the 
warrant  to  J.  S*  and  appointed  him 
for  that  particular  purpose,  that 
neither  the  defendant  nor  his  sure- 
ties were  liable  in  an  action  brought 
by  the  sheriff  on  the  bpnd  for  a 
breach  of  the  covenants  contained 
in  the  indenture  by  the  defendant 
as  gaoler.  Ryland  v.  Lavender^ 
£•  5  G.  4.  Page  71 

£•  Where  the  sheriff  took  a  bail-bond 
executed  by  one  surety  only,  aad 
.  the  plaintiff  lost  a  trial  at  the  first 
sittings  in  the  Term  following  that 
in  which  the  writ  was  returnable : 
on  an  attachmest  regularly  issued 
against  the  sheriff  for  not  bringing 
in  the  body,  the  Court  ordered  the 
bail-bond  as  well  as  the  attachment 
to  stand  as  a  security:  as  the  loss 
of  a  trial  in  Term  means  within  the 
Term  in  which  the  writ  is  return- 
able. The  King  v.  London  Sheriffs^ 
T.  5  G.  4.  422 

3.  Where  the  statute  28  Eltz.  was 
pleaded  as  of  £he29th|  in  an  action 
'  against  a  sheriff  for  CKtortioa  un« 
.  der  chap*  4,  held  fatal  in  arrest  of 
judgment.  Quare,  Whether  under 
the  statute  43  G.  3i  c.  46,  s.  5, 
"  expensea  of  execution"  include  the 
expenses  of  levying?  But  where  a 
writ  was  indorsed  to  levy  a  certain 
sum,  and  interest  to  iMxrue  from  a 
given  day,  and  hetideSf  (^c,  and  in 
the  declaration  after  the  words  6e- 
sides^  ^e.  *'  sheriff's  poundage,  offl- 
ccr%  tea,  and  ezpetttss  .of  tovyiog" 
were  introduced  under  a  videlicet : 


— Held,  that  it  was  no  variance, 
as  they  might  be  rejected  as  sur- 
plusage, Rumeey  v«  T^ffikell^  T. 
5  G.  4.  Page  425 

4»  A  sheriff  may  put  in  bail  before 
the  return  of  the  writ;  and  where, 
to  an  action  of  trespass  for  an  as- 
sault and  false  imprisonment,  the 
issue  was,  whether  A.  B»  and 
C  Z>.  became  bail  at  the  request 
of  the  sheriffs — Held,  that  it  might 
be  supported  by  the  testimony  of 
the  sheriff's  officer  to  whom  the 
warrant  was  directed,  and  who 
stated  that  they  became  bail  at  his 
request.  Etane  v.  Sweet,  T.  5  G. 
4.  556 

5.  Where  a  sheriff  had  neglected  to 
arrest  a  party  against  whom  a  writ 
had  been  issued  at  the  suit  of  the 
plaintiff,  until  the  day  after  it  was 
returnable: — ^in  an  action  on  the 
case  against  die  sheriff,  for  a  breach 
of  duty  in  not  arresting,  the  plain- 
tiff did  not  prove  that  he  had  sus- 
tained any  damage: — Held,  that 
it  was  properly  left  to  tbe  Jury  to 
say,  whether  the  party  could  have 
been  airested  before  the  return  of 
the  writ,  and  if  so,  what  damage 
the  plaintiff  had  sustained.  Barker 
V.  Green,  M.  5  G.  4.  584 

6.  The  rule  to  bring  in  the  body  hav- 
ing been  served  on  die  last  day  but 
two  of  Trimty  Term,  and  which 
consequently  did  not  expire  until 
the  second  day  of  the .  following 
Michaelmas  Terra,  and  on  the  last 
day  in  Trinity  Term  a  Judge's 
order  was  obtained  for  staying  pro- 
ceedings on  payment  of  the  debt 
and  costs  within  a  month,  to  which 
the  plaintiff's  attorney  consented, 
and  the  defendant's  attorney  signed 
his  name  in  (he  Judge's  nook  at 
Chambers  ^iv^btaining  the  order; 
but  whidi^m^t  having  been  com- 
plied with,  and  no  new^  nodce  be- 
ing given  to  add  and  justify  bai^ 
the  plaintiff's  attorney  in  ue  se- 
cond week  in  Michaehias  Term 
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STATUTES. 


STATUTES. 


sued  out  an  atuchraenlagaiDtt  the 
Sheriff;  the  Court  ordered  it  to  be 
set  aside  on  paymetit  of  coats ;  on 
the  groundsi  that  the  order  beins 
conditional  only,  the  jplaintiff  had 
obtained  no  new  remedy,  nor  was 
the  Sheriff  prejtidioed,  as  the  rule 
to  bring  in  the  body  had  not  ex- 
pii«d  at  the  time  the  order  was  en- 
tered. Ptff  Lord  Chief  Justice  Be«l 
and  Mr.  Justice  Gaselee;  dissen- 
iiefMus  Mr.  Justice  Park  and  Mr. 
'  Justice  Burraugh.  The  Kmg  ▼. 
MiMkwx  SAmf,  M.  5  0. 4*  $95 

SHIP  AND  SHIPPING. 

See  A0REEICSNT9  3. 
Iksurancs. 
Pilots. 

I.  WkcM  a  parly  purchased  a  share 
«    of  a  ship,  under  a  bill  of  sale  which 
.    was  ¥eia  ibr  Mn-compluiDce  with 
.    the  provisions  of  the  r^islry  acts, 
.    be  is  not  liable^  as  part  owner,  to 
pay  for  goods  supplied  for  her  use, 
miesa  cmlit  were  given  to  him  in- 
dividually, or  beheld  himself  out 
as  owner,  or  made  an  express  pro- 
mise to  pay,  or  receiv^  profits 
from  the  dup.  Harri$tgt(m  v.  Fry, 
T.  5  G.  4.  344 

SIMILITER. 
See  Amskdjixvc,  1. 

SPECIAL  CASE. 

See  Costs,  3. 

STAGE  COACH. 
See  Paxtkxbs,  1. 

STATUTE  OF  LIMITATIONS. 

See  LuttXATioxa,  Statute  of. 

STATUTES. 
See  Costs,  2. 

!•  There  is  no  parliament  roll  for  the 
29th  Elizabeth^  and  statuteii  passed 
in  that  year  have  relation  to  the  | 


first  day  of  the  sessions  which  com- 
menced in  the  SSth  year  of  her 
reign,  and  must  be  so  pleaded. 
TherefiDTc^  iriiere  it  was  pleadedas 
of  the  29th  in  an  action  against  a 
sheriff  for  extortion  under  c  4: — 
Held  fatal  in  arrest  of  judgment 
Rumsey  v.  TtffneU^  T.  5  G.  4. 

PageitS 

STATUTES—CITED  OR  COM- 
MENTED  ON. 

.M^bvard  1* 

6*  e.  5.    (GWef(erWWaste.  497 

13.  Stat  1.  c.  11.    (fVeitmmiter  S) 

Arrest — Escape.  235 

—  c.  2.  f .  3.     Sheriff.  673 

—  c.  24.     {Weiinwuter  2)   Action 
on  the  Case— Writ.  759 


Henry  6. 

11. 

c.  5. 

Audita  Qwertta — Exeeu- 

tion. 

•                I 

119 

Henry  8. 

21* 

c.  11. 

Felony. 

763 

32. 

c.  23. 

M.  1 , 3, 6.  EnaUing^Ststate. 

• 

• 

241-5 

•MM 

c.  37. 

.9.1.  Distress— 

-Repievm. 
375-3 

# 

Edward  €. 

- 

ii^$.c. 

16.    Offices. 

413 

EUzabetk. 

13. 

c.  7. . 

t.  1.     Bankrupt. 

222 

29. 

c.  4. 

Sherifi-— Fees. 

425-7 

43. 

c.  6.  i 

l^osts. 

James  1. 

623 

1. 

c*  15. 

Bankrupt. 

•   427-9 

2.  c.  13.  s.  2*  Execution.  122 
21.  c.  19.  s.  11.  Bankrupt.  633-9 
—   c.  24.    Execution.  122 


2. 


WilUam  ^,  Mary. 
I  1.  c^  5.  s.  2. 


630-5,  €7a 


STATUTES. 


TITHES* 
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WilUam  S. 

7  &  8.  c.  22.  5.  21.     Ship's  Ras- 
ter. Page  352 
8&  9.  c.  11.  «.  1.  Costs.  478 — 480 

^nne, 

.4.  c,  16.  .  Attomin^nU  146 

8.  c«  14.  A.  6.  Distress — Rent.  374 

9.  c.  23.  f.   1,  4,   12.       Hackney 
CfMichet.  6de^40^ 

George  1. 

1.  Stat.  2.  c.  19.     Loan  Act — ^Bank 

.  of  England.  754^770 

,  -i  c^  67>  S9»lf  3.     Hackney 

Coaches.  596 — 601 

12«  c.  2.  u.  22;  23.     Loan  Act. 

7(^4—767—770 

I   ■ 

Oeorge  2. 

9.  c.  36.  M.  1;  3.    Charitable  Uses. 

293-6 
!!•  c.  19.  «•  11.     Landlord  ai|d  Te- 
nant 39,  140-7 

►  9.  19.  631—641 

-#.22.    195^374-8,  642V7 
-.  i*  ft9.  670-r683 

32.«c«  28.     Lords'  Act.  592 


— » <■   ■■ 


I     i 


•  I 


George  3. 

26.  c.  60.  «.  43*    Skip's  Register. 

352-3 

81 4  c.  33.  «•  3.    Loan  Act— ^ankc^ 

England.  754 

33.  c.  13.  Statutes,  Indorsement  on. 

429 
94.  C4  68.  «.  21,  Ship's  Register.  353 
41  ..c.  64.  #.  1.     Executioiv         120 

—  c,  109.     General  Indosure  Act. 

,  92, 266—71 

43«  c,  46.  «•  5.      Costs — Execution. 

426-7 

—  c,  99.     Property  Tax  Collector, 

111 
xIt.  c.  Ixvii.  M.  16,  47.     Bath  Court 

of  Requests  Act.  625 

46.  c,  S7»  s,  6,     Southnark  Borough 

Court  658*^664 


48.  c.  87.  Sk  9.    Hackney  Coaches. 

Page  602 

49.  c»  121.     Bankrupt. 

24-7,  117,  220,  237-9,  639 
—  e.  126.  Bankrupt. .  435 — 475 
52.  e.  39.     Pilots,  405—41 1 

m,  c«  cxuii  Bummgham  Fating  Act. 

227—2*8,477—480 
lm»  Ct  /cxU*    Dundfaw  locksuns  Act. 

266 

5^.  c*  141.  ^.  6.    Annuity. .   .  703-7 

-"-*  c.  155*  EaU  India  CpiQpmiy — 

Skip.  444rr470 

5i5«  C..185.    Hackney  Coaohas. 

600-8 

Oeorge  4.     * 

1.  c.  56.  Malicious  Trespass.  163-5 
«-  c.  119.     Insolvent  Debtor.. 

711—723 
1.  c.  W.     7ti6efi&aiii  Inddsiire  Act 

86 
4.  c.  123.  SaiUkmark  Court  of  Re- 
quests. 655«>-*661 
6.  c.  1211.     Pilots.  410 

STOPPAGE  IN  TRANSITU. 

See  Troyer,  2. 

STRIKING  OUT  COUNTS. 

See  Practice 

SUGGESTION. 
^«Cosvs,  4. 

SURETY. 

See  BoKD,  1,  2,  3. 

Limitations,  Stajuts  of,  1 . 

SURRENDER. 
See  CoPTBoiD,  1. 

TENANTS  IN  COMMON. 
See  Detiss,  3. 

TITHES. 

■ 
•  •  ■ 

S^e  Iholosurb  Acti  1. 


ttO 


TRESPASS. 


TRESPASS. 


TRESPASS. 

jSee  Ahendmimt,  1. 
.  Costs,  5. 

Justice 'OF  Peacb,  I. 
Shbrivv,  3. 
Way,  1. 

1.  Where  to  a  dechffation  of  trespass 


tiflTs  dose,  the  defendant  pleaded, 
'diat  /T.  B»  4>eing  seised  thereof,  as 
'wril  as  of  another  close  adjoining, 
granted  it  to  the  plaintifi^  except  a 
pathway  six   feet   wide,   through 
Ae  iocus  m  quo  to  the  other  dose, 
for  the  owners  and  occupiers  of  the 
latter  to  go,  return,  and  pass,  as 
theif  had  oeen  theretofore  need  and 
accuHomed  to  do;  and  that  they 
had  been  used  and  accustomed  to 
gOf  return^  emdpass  by  themseives 
and  their  eervants^  and  with  horses, 
and  that  H.  B,  having  conveyed 
that  dose  and  pathway  to  the  de- 
fendant, he  entered  the  loots  in  quo 
by  himself  and  his  servants,  and 
with  horses;  and  the  plaintifFnewly 
assigned  that  the  defendant  had 
used  the  waj/or  other  and  different 
pwrposes  than  the  owners  and  oc- 
cupiers under  whom  he  daimed 
were  accustomed  to  use  tl,  to  wit, 
with  horses  laden  with  and  carrying 
bricks,  stone,  and  other  materials 
for  buikUng;  and  the  defendant 
pleaded  to  uie  new  assjffnment,  that 
they,  under  whom  he  chimed,  Were 
used  and  accustomed  to  iise  the 
way  by  themselves  and  their  ser- 
vants, and  with  horses,  for  all  laW' 
ful  purposes  whatsoever,  for  which 
reason,  the  defendant  used  the  way 
fM<A  horses  laden  with  bricks  and 
building  materials,  for  the  purpose 
of  carrying  them  into  his  close  to 
build,  beinM  lawful  jmrposes,  for 
which  he  nad  occasion  as  owner 
and  occupier  to  use  the  way;  and 
the  plaintifl^  in  his  replication  to 
that  plea,  atated,  that  they  under 
whom  the  defendant  daimed,  were 


not  used  and  aocustomed  to  use,  and 
in  fiict  did  not  use  the  way  mtk 
horses  laden  with  bricks  and  6iaU- 
ing  materials: — Held,  that  this  re- 
plication was  bad  on  special  de- 
murrer, as  the  plaintiff  should  have 
taken  issue  by  stating  that  the  de> 
fendant,  and  those  under  whom  he 
daimed,  had  not  a  right  to  aae  the 
way  for  M  lawful  purposee.^^ 
Trickey  v.  Yeandall,  E.  6  G.  4. 

Page  55 
2,  Where,  to  an  action  of  trespass 
lor  breaking  and  entering  tlie  plain- 
tiff's dose,  the  defendant  pleaded 
in  justification,  that  it  was  his  sofl 
andfireehold;  and  the  plaintiff  new« 
ly  assigned  that  the  dose  in  whicht 
&c.  abutted  on  certain  doses,  re> 
spectively  called  A.,  B.,  and  C», 
some  or  one  of  them^  and  the  de» 
fendaqt  pleaded  thereto,  that  the 
dose  newly  assigned  was  his  ssi 
and  freehold,  on  which  issue  was 
joined;  and  the  plaintiff  proved  thai 
he  had  a  dose  abutting  on  B;  and 
the  defendant  that  he  had  a  dose 
abutting  on^^if.  and  C;  and  die 
jury  found  a  verdict  for  the  plaintiff 
on  the  new  assignment;  the  Coiflt 
refused  to  disturb  it,  or  discharge 
the  jury,  although  it  was  insisted 
that  the  issue  was  ambiguous  and 
uncertain.  The  defendant  should 
have  demurred  to  the  new  ass^gn^ 
ment  in  the  first  instance.  Lik' 
bridge  (Bart.)  v.  WinUr^  E.  5  G.  4. 

^5 

TRIAL. 
See  P&ACTtcs,  2,  3. 

TROVER. 

1.  Possession  under  a  general  bail* 
ment  is  sufficient  to  entitle  a  par^ 
to  maintain  trover  against  a  stran* 
ger :— Where,  therefore,  the  owner 
of  furniture  let  it  to  the  plaintiff 

'.  on  hire  under  the  terms  of  a  writ- 
ten agreement,  and  he  placed  it  in 


TttOVEft, 


TROVER. 
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H  honfle  oocapied  by  the  wife  of  a  i 
person  who  had  become  bankmpt, 
and  it  waa  seised  by  order  of  Uie 
aangnees : — Held^  that  the  plaintiff 
anight  recover  in  an  action  of  tro- 
▼er»  without  producing  the  agree- 
XkieDty  although  it  waa  insisted  that 
he  had  a  raere  qualified  interest, 
which  could  not  be  proved  without 
the  production  of  that  instrument. 
Burton  v.  Hughes^  T.  5  6.  4. 

Page  894 

5t.'  The  vendor  of  goods,  having  as- 
certained, whilst  they  were  in  the 
hands  of  a  wharfinger,  that  the  pur- 
chaser to  whom  they  had  been  ori- 
ginally consigned  had  stopped  pay* 
ineDt;'^^dor8ed  the  bill  of  lading 
to  the  plaintiff,  and  directed  him  to 
take  possession  of  the  goods,  and 
he  accordingly  demanded  them  of 
the  wharfinger :— if e^  that  the 
plaintiff  had  a  sufficient  q)ecial  pro- 

'  perty  in  the  goods  to  enidble  him  to  t 
maintain  trover,  on  the  ground  that 
the  right  of  stoppage  m  transiiu  by 
the  vendor  was  not  at  an  end  when 
the  phintiff  made  the  demand. — 
Morisan  v.  Gray.  T.  5  6. 4.     484 

3*  It  is  illegal  for  a  person  residing  in 
this  country,  to  raise  money  by 
way  of  loan,  to  assist  subjects  of  a 
fereign  State,  so  as  to  enable  them 
to  ptosecute  a  war  against  a  govern- 
ment in  amity  wim  our  own.-^ 
Where,  therefore,  the  defendant 
was  employed  by  the  plaintiff  to 
negotiate  a  loan  to  assist  the  cause 
of  the  Qreekt  against  the  Govern- 
ment of  the  ParUf  uid  the  plaintiff 
lodged  with  the  defendant  a  power 
of  attorney,  which  turned  out  to  be 
a  fidnricated  instrument,  and  also 
deUvered  to  him  certain  engraved 
flcnp  receipts ;  but  the  whole  trana* 
•ction  appeared  to  be  founded  in 
fraud: — Held,  in  an  action  of  trover 
against  the  defendant  to  recover 
damages  for  their  detention,  that  it 
was  bcumbent  on  the  plaintiff  to 

T0&*  IX.  HE 


shew  that  the  power  of  attorney 
was  a  genuine  document;  and  that 
as  he  had  delivered  it  as  well  as  the 
receipts  to  the  defendant  under  a 
fidse  pretence,  he  could  not  recover 
them  back.  DeWuiMY,  Hendricks, 
M.  5  6. 4.  Page  588 

4.  Where  a  broker,  having  distrained 
goods  for  rent,  was  afterwards 
sworn  one  of  the  appraisers,  and, 
together  with  another  broker,  va- 
lueid  them  to  the  plainttfl^  who  be- 
came the  purchaser  according  to 
such  valuation: — Held,  that  al- 
though the  sale  was  irregular  under 
the  sut  ft  Will.  &  Mary,  yet  that 
the  plaintiff  had  a  sufficitot  tide  in 
the  goods  to  enable  him  to  main- 
tain trover ;  the  statute  1 1  Geo.  ft. 
c  19,  having  prevented  such  sale 
from  being  imected  by  any  irrMi- 
larityof  the  broker.  Lyon  v.  Wei" 
don.  M.  5  6.  4.  629 

TRUSTEES. 

See  Dbviss,  2,  3* 
Will,  1. 

UNLIQUIDATED  DAMAGES. 
See  Bills  of  Ezchakob,  1. 

USES. 
See  Recovery. 

VARIANCE. 

See  AGBBBiaKt,  4. 
RspLEvni. 

1.  Where  a  writ  was  indorsed  to  levy 
a  certain  sum,  and  interest  to  ac- 
crue from  a  given  day,  amdheeidee. 
^c,  and  in  the  declaration  after 
die  words  beeides.  ^c,  **  sheriffs 
poundage,  officer's  fees,  and  ex- 
penses of  levying,"  were  introduced 
under  a  eicfeficel :— jfftf /U^  that  it  waa 
no  variance,  as  they  might  be  re- 
jected as  surplusage.  Xmmey  v. 
T^aett,  T.  6  O.  4.  49S 


929  VENDOR  AHO  PURCHASER. 
VENDOR  AKfD  PURCHASER. 

* 

See  Assumpsit,  1. 
Covenant,  8. 
bxsoutobs,  1. 
Ship,  1. 
Thotsr,  2. 
Warbantt,  1« 

WlTNBM,  1. 

VERDICT. 

See  Amendment,  1. 

VESTRY. 

1.  A  parishioner,  by  attending  a  ves- 
try meeting,  ai(id  sigping  an  order 
for  the  repairs  o£  the  church,  does 
not  thereby  become  individually 
or  personalhr  responsible:  Where, 
therefore,  the  defenduit,  with  se- 
veral other  parishioners,  attended 

"at  such  meeting,  and  signed  such 
order,  and  the  diurchwardens  hav- 
ing neglected  to  make  a  prospec- 
tive rate  for  raising  poney  to  c6m- 
plete  the  repairs  before  uiey  went 
out  of  office  :—Held,  that  the  de* 
fendant  was  not  liable  to  contri- 
bute to  the  repairs,  although  one 
of  the  churchwardens  employed 
to  make  t^em  bad  paid  the  arti- 
ficers, and  the  defendant  directed 
the  mode  in  wh{ch  certain  parts  of 
the  repairs  should  be  e£fected« — 
Lancheiter  v.  Frewer^  M.  5  G.  4. 

Page  688 

VIDELICET. 

See  Pleading. 

VIEW. 

See  Costs,  1. 
Waste,  1. 

WAIVER. 
See  Lien* 

Odtlawby,  1. 

WARDEN  OF  FLEET. 

See  Inspection  op  Papehs. 


WA^TE. 

WARRANT. 
See  JuijicK  Off  Peace,  1. 

^HEUIPP,  3. 

WARRANT  OF  ATTORNEY. 

See  Insolvent  Debtob,  1. 
Pleading,  £. 

1.  The  Court  aUow^  judgment  to 
be  entered  up  on  a  warnuit  of  at- 
torney, on  an  affidavit  stating  t)uu 
tbe  last  time  the  plaintiff  had  been 
able  to  obtain  any  intdligeace  of 
the  defendant  wi^s  niijie  jnoolhs 
since,  when  he  wpa  at  Ne^fgm4r 
land^  but  nbout  to  leave  that  ialaiid 

.  for  America^  and  that  bi9  wife  ipid 
son  who  lived  in  this  oouatry  bad 
dedined  to  give  any  infagnatifm 
respecting  him.  PemberUm  ▼• 
Sfomwg,  T.  6  6. 4.     Poge  M9 

WARRANTY. 

See  Insueancx,  2. 

1.  Where  the  seller  informed  the 
buyer  that  one  of  two  hones  lie 
was  about  to  sell  him,  had  a  cold, 
hut  he  agreed  to  deliver  both  at 
the  end  of  a  fortnight,  "  sound  and 
free  from  blemish,  and  at  the  ex- 
piration of  that  time  die  hpnes 
were  ddivered,  but  the  oough  eo 
the  one  still  continued,  and  the 
other  had  a  awollen  1^  in  comc 
quence  of  a  kick  be  lud  leoeiv- 
ed  in  the  atable,  and  tiw  aefinr 
brought  an  action  to  recover  the 

Sice^  and  the  Jury  foond  a  ver- 
et  for  the  pvrdiner,  tbe  Gonrt 
revised  to  ^jrant  a  new  tnal,  at  the 
warranty  did  not  apply  to  die  tane 
of  the  sale  onfy,  but  was  a  coatkitt- 
ing  warranty  to  the  end  of  the  Ibrt- 
night.  JLJdeiarii  V.  JTm,  T.  6  6. 
4.  $» 

WASuTS* 
See  Bvxdskcb,  %• 

1.  In  a  writ  of  waste  on  the  statute 


WILL. 
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of  Gloucester f  there  must  be  a  view 
before  the  trials  and  the  Jury  must 
find  the  place  wasted.  Redfem  ▼. 
Smith,  T.  5  6.  4.  Page  497 

WATERCOURSE. 
See  CosTSi  1. 

WAY. 

iSee  Trespass,  1. 

1.  A  way  of  necessity  is  only  com- 
mensurate with  the  existence  of 
such  necessity,  and  when  such  ne- 
cessity ceases,  the  right  of  way  also 
ceases:— Where,  therefore,  a  par- 
ty had  a  way  of  necessity  over,  the 
lands  of  another,  such  way  ceases 
to  exist,  on  his  being  able  to  an- 
proach  and  occupy  £e  land  for 
which  such  way  was  used,  hy  pass- 
ing over  his  own  soil. 

^oftiie*v.Gon«^,7E.5G.4.  166 
Same  v.  Eluott,  J 

WHARFINGER. 
See  Trovxr,  2. 

WILL. 

See  Executors,  I. 
Power,  I. 

1.  A»,  being  entitled  to  certain  free- 
hold, copyhold  and  leasehold  es- 
utes,  by  will,  duly  attested,  devis- 
ed aU  her  real  estates  whatsoever 
to  trustees,  to  the  use  of  ff^.  P.  for 
life,  with  remainders  over.  A  week 
after  the  execution  of  the  will,  she 
by  deed  conveyed  a  part  of  her 
property,  not  mentioned  in  the  wiU, 
to  trustees,  to  be  applied  to  a  cha- 
ritable purpose,  pursuant  to  the  stat 
9Geo.2t  c.  d6,ots»therelief  of  cer- 
tain widows  of  clergymen  of  the 
Church  of  England;  and  a  week 


afterwards  she  ^acknowledged  the 
deed,  which  was  duly  enrolled  in 
Chancery,  and  nine  days  after  such 
acknowledgmentt  she  made  a  codi- 
cil, attested  by  three  witQ^S8es9 
whidi  she  desired  mi^t  be  annex- 
ed to  and  taken  as  part  of  her  will, 
by  which  latter  instrument  she  re- 
voked the  ^^intment  of  one  of 
the  former  trustees  and  executors 
in  the  will,  and  nominated  another 
in  his  stead;  and  she  ordered  her 
personal  estate  and  money  due  on 
mortgage,  to  be  first  appUed  in 
payment  of  her  debts  ana  legacies 
left  by  the  will:  A»  died  about  five 
months  after  the  deed  had  been 
executed  and  enrolled  i^^Held,  that 
the  wiU  was  not  revoked  as  to  the 
freehold  estates  by  the  deed  in 
question.  MaUhews  v.  Venables, 
T.  5  6.  4,  Page  286 

WITNESS. 

See  Nxw  Trial,  1. 
Sherivf,  3. 

1.  In  an  action  against  B.  to  recover 
the  price  of  goods  sold  and  deliver- 
ed to  him,  A,  is  not  a  competent 
witness  to  prove  that  he  was  in 
partnership  with  B.,  and  that  the 
goods  were  ddivered  on  the  jpart- 
nership  account,  and  in  part  hqui- 
dation  of  a  debt  previously  doe  to 
the  firm  from  the  seller;— <m  the 
ground,  that  if  the  seller  had  re- 
covered a  verdict  against  B.,  which 
he  might  not  have  done  without 
the  testimony  of  A.,  the  latter 
would  be  liable  to  contribiation. 
Evane  v.  Yeatherd,  E.  5  6.  4. 
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ifoePRAOTICB,  1. 
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